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jesty, by  his  letters  patent  dated  the  5th  of  December 
1831,  constituted  a  Court  to  be  called  The  Court  of 
Bankruptcy,  and  appointed  the  Honorable  Thomas 
Erskine  to  be  the  Chief  Judge,  and  Albert  Pellj  John 
Cross,  and  George  Bose,  Esquires,  to  be  the  other  Judges 
of  that  Court 

(a)  Parke  3,  usually  sat  hfi  the  Bail  Court  this  term.  During  the  first 
four  days  of  the  term,  LUUedaie  J.  was  absent  on  a  special  commission 
for  the  trial  of  offences  at  Nottin^hamt  and  Tounton  J«  on  a  like  com- 
miiHon  at  BristaL 
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H.  C.  Selbt,  Esquire  against  Bardons  and 

Another. 

j;     ^y    An  avowry  in     T^ECLAR ATION  in  replevin  for  taking  the  plaintiflPs 

•y  •  V    repleTin  suted     -L-/  _...._  _ 


repl 

V'^/  that  the  plaintiff  goods  and  chattels  in  Verulam  Buildings,  Gray's  Inn, 

S    ^/2.  tantofapariRh,  in  the  county  ofitf/Wcf/d'^^x^ and  detaining  the  same  against 

^'^^  Jhe  relief  of  the  sureties  and  pledges.     The   fourth  avowry  and  cogni- 

/0  3/S  oThis'oceu!!^    zance  were  by  the  defendant  Bardons,  as  collector  of  the 

>  ?  .' ;  /"  p»tion  of  a        poor-rates  of  that  part  of  the   parish  of  St.  Andrew, 

'ji^f  l/>      tenement  *^  r  r 

%/ru4       iituatoinihe      Holbom,  which  lies  above  the  bars,  in  the  county  of 

place  in  which, 

&c.,tbat  a  rate    Middlesex,  and  of  the  parish  of  5/.  George  the  Martyr  in 

for  the  relief  of 

the  poor  of  the  the  said  county,  and  by  the  other  defendant  as  his  bai- 

duly  made  and  H^ ;  and  it  Stated  that  the  plaintiff  was  an  inhabitant  of 

which  the'  °  ^^  s*i^  V^^  ^^  ^^^  parish  of  St.  Andrew,  Holbom,  and 

S^^oJ^dl  ^y  '^^  rateable  to  the  relief  of  the  poor  of  that  part  of 

dT*  n!2S*'  ^^®  ^'^  parish,  and  of  the  parish  of  St.  George  the 

thesnmof?/:;  Martyr,   in  respect  of  his  occupation   of  a  tenement 

notice  of  the  situate  in  the  said  place  in  which,  &c«  and  within  the 

rate,  and  was  •  %       n  r,      m 

required  to paj,  said  part  of  the  parish  of  St.  Andrew;  that  a  rate  for 
that  he  was'  the  relief  of  the  poor  of  that  part  of  St.  Andrew,  HoU 
mon^^toTa  hom,  and  of  the  parish  of  St.  George  the  Martyr,  was 
trSeSTauue  ^^^  ascertained,  made,  signed,  assessed,  allowed,  given 
I*y ***■*•  notice  of,  and  published  according  to  the  statutes;  and 
he  appeared,       that  by  the  said  rate  the  plaintiff  was,  in  respect  of 

•nd  shewed  no 

cause,  where-     such  inhabitancy  and  occupation  as  aforesaid,  duly  rated 

upon  a  warrant 

woa  duly  made  under  the  hands  of  two  justices  of  the  peace,  directed  to  defendant,  requiring 
him  to  make  distress  of  the  plaintiff's  goods  and  chattels ;  that  the  warrant  was  delivered 
to  defendant,  under  which  he  as  collector  justified  taking  the  goods  as  a  distress,  and 
prayed  judgment  and  a  return.  Plea  in  bar,  de  injuria,  &c.  Special  demurrer,  assigning 
foi  cause,  £at  the  plea  offered  to  put  in  issue  several  distinct  matters,  and  was  pleaded  as 
if  the  avowry  consisted  merely  in  excuse  of  the  taking  and  detaining,  and  not  in  a  jus- 
tification and  claim  of  right : 

Held»  by  Parke  and  PaiteMon  Js.,  Lord  Tenterden  C.  J.  dissentiente,  that  the  plea  in  bar 
was  goods 


if^u.ftxuU^  itl  ^>7r-7  \o/i^l,o  ,  yy^^ 
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in  the  sum  of  ?/•;  that  Bardonsy  as  collector,  gave  him        1852. 
notice  of  the  rate,  and  demanded  payment,  which  he  ' 

refused ;  that  the  plaintiff  was  duly  summoned  to  appear  ^gninsi 
at  the  petty  sessions  of  the  justices  of  the  peace  for  the 
said  county,  to  be  holden  at  a  time  and  place  duly  spe- 
cified, to  shew  cause  why  he  refused  payment ;  that  he 
appeared,  and  shewed  no  cause ;  that  a  warrant  was  duly 
made  under  the  hands  and  seals  of  two  justices  of  peace 
for  the  county  then  present,  directed  to  Bardons  as  col- 
lector, requiring  him,  according  to  the  statute,  to  make 
distress  of  the  plaintiff's  goods  and  chattels ;  that  the 
warrant  was  delivered  to  Bardons^  under  which  he,  as 
collector,  avowed,  and  the  other  defendant,  as  his  bailiflf, 
acknowledged  the  taking  of  the  goods  as  a  distress,  and 
prayed  judgmentand  a  return  of  thegoods.  The  plaintiff 
pleaded  in  bar  that  the  defendants  of  their  own  wrong, 
and  without  such  cause  as  they  had  m  their  avowry  and 
cc^izance  alleged,  took  the  plaintiff's  goods  and  chat- 
tels, &c.  To  this  plea  there  was  a  special  demurrer, 
and  the  causes  assigned  were,  that  the  plea  in  bar  ten- 
dered and  offered  to  put  in  issue  several  distinct  mat- 
ters,— the  inhabitancy  of  the  plaintiff;  his  chargeability 
to  the  relief  of  the  poor,  in  respect  of  his  occupation 
mentioned  in  the  avowry  and  cognizance;  the  ascer- 
tainment, making,  signing,  assessing,  allowance,  notice, 
and  publication  of  the  rate;  the  rating  and  assessment 
of  the  plaintiff;  the  notice  to  him  of  the  rate ;  the  de- 
mand and  refusal  of  the  sum  assessed ;  the  summons, 
the  appearance  before  the  justices,  the  warrant  of  dis- 
tress, and  delivery  thereof  to  the  defendant  Bardons. 
Another  cadse  assigned  was,  that  the  plea  in  bar  was 
pleaded  as  if  ibe  avowry  and  cognizance  consisted  wholly 
is  excu$e  of  the  taking  and  detaining,  and  did  not  avow 
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18S2.        and  justify  the  same,  and  claim  a  right  to  the  goods  and 

■""^        chattels  by  virtue  of  the  statutes.     To  the  fifth  and  sixth 

ngamsi        avowries  and  cognizances*  which  were  similar  in  form 

to  the  fourth,  the  plaintiff  pleaded  de  injuria;  and  there 

were  special  demurrers,  assigning  the  same  causes  as 

above.     The  plaintiff  joined  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term  by 
Coleridge  in  support  of  the  demurrer,  &nd  Maule  contr^. 
The  Judges  not  being  agreed  in  their  opinions,  now 
delivered  judgment  seriatim.  The  points  urged  and  the 
authorities  cited  in  argument  are  sufficiently  stated  and 
commented  on  in  the  opinions  delivered  by  them. 

Patteson  J.  The  pleas  in  bar  to  the  fourth,  fifth, 
and  sixth  cognizances  are  so  entirely  at  variance  with 
one  of  the  principal  objects  of  special  pleading,  viz.  that 
of  bringing  the  parties  to  clear  and  precise  issues  of 
fact  or  of  law,  that  I  cannot  bring  my  mind  to  consider 
them  as  maintainable  upon  principle.  But  if,  upon  the 
*  authority  of  decided  cases,  it  should  appear  that  they 
are  maintainable,  I  am  not  prepared  to  overrule  those 
cases  upon  any  opinion  that  I  may  entertain  respecting 
the  inconvenience  of  so  general  a  form  of  issue ;  and  I 
am  free  to  confess  that,  after  an  attentive  examination  of 
the  authorities,  I  am  of  opinion  that  the  pleas  are  main- 
tainable. 

The  leading  case  upon  the  subject  (I  mean  Crogaie*s 
case  (/z),  for  the  year-books  throw  little  light  on  the  sub- 
ject,} is  by  no  means  consistent  in  all  its  different  parts, 
and  much  that  is  contained  in  the  four  resolutions  is 
unnecessaigr.to  the  decision  of  the  case  itself. 

(a)  8  Co.  132. 

The 
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The  pleadings  were  in  substance  as  follows :  —  Tres«        18S2. 
pass  for  driving  cattle.     Plea,  a  right  of  common  as 
copyholder  in  a  piece  of  pasture  into  which  the  plaintiff       agaiiut  . 

BAftDOHf. 

had  put  his  cattle ;  and  that  defendant,  as  servant  of  the 
commoner,  drove  them  out.  Replication,  de  injuria  su& 
propria  absque  tali  caus^ 

The  first  resolution  is  in  substance  this :  that  the  reK 
plication  de  injuria  absque  tali  causa  refers  to  the  whole 
plea ;  for  all  is  but  one  cause.  The  second  resolution 
is,  that  where  any  interest  in  land,  or  common,  or  rent 
out  of  or  way  over  land  is  claimed,  de  injuria  is  no  plea ; 
for  it  is  properly  when  the  plea  does  consist  of  matter  of 
excuse  only,  and  no  matter  of  interest  whatever.  The 
third  resolution  is,  that  where  the  defendant  justifies 
under  authority  from  the  plaintiff^  de  injuria  is  no  pka;^ 
so  where  he  justifies  udder  authority  of  law.  The  fourth 
resolution  is,  that  the  issue  in  the  case  then  at  bar  would 
be- full  of  multiplicity. 

Upon  the  authority  of  this  case,  if  the  pleas  in  bar 
now  under  consideration  be  bad,  they  must  be  so  on  one 
of  the  fbllowinjs^  grounds :  — 

Either  that  the  avowries  claim  some  interest,  or  that 
the  defendant  justifies  under  authority  of  law  within  the 
meaning  of  the  third  resolution,  or  that  they  are  bad  for 
multiplicity. 

In  the  first  place,  as  to  any  claim  of  interest,  it  is 
plain  that  the  avowries  claim  no  interest  whatever  in 
land,  the  sort  of  interest  to  which  the  second  resolution  v 
is  in  words  confined.  But,  supposing  any  interest  in 
goods  were  within  the  spirit  of  that  resolution,  still,  I  ap- 
prehend that  it  must  be  an  interest  existing  antecedent 
to  the  seizure  complained  of,  and  not  one  which  arises 
merely  out  of  that  seizure;  otherwise  this  plea  could 
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never  be  good  in  replevin  where  a  return  of  goods  is 
claimed,  and,  of  course,  an  interest  in  them  is  asserted. 
Indeed,  it  seems  to  be  considered  in  some  text  books 
that  this  plea  in  bar  can  never  be  used  in  replevin ;  but 
on  reference  to  the  authorities  cited  for  that  position, 
they  all  appear  to  be  cases  where  an  interest  in  land  was 
claimed  by  the  avowry.  In  this  respect,  I  confess  that  I 
cannot  see  any  distinction  between  an  action  of  replevin 
and  one  of  trespass;  and  as  the  plaintiff  can  bring  either 
at  his  election,  it  would  be  strange  if  he  should  be  able 
by  suing  in  trespass  to  entitle  himself  to  the  general 
form  of  replication,  but  if  he  sues  in  replevin  should  be 
debarred  from  it.  The  case  of  JVell^  v.  Cotterel  (a)  was 
cited  at  the  bar  to  establish  that  the  plea  of  de  injuria 
is  good  in  replevin;  but  it  appears  in  that  case  that 
tliree  of  the  Judges  held  it  good  against  the  opinion  of 
the  fourth,  but  that  all  the  Court  held  the  avowry  bad, 
and  therefore  no  decision  was  necessary  as  to  the  plea. 
On  the  other  hand,  the  case  of  Jones  v.  Kitchin  {b)  is 
commonly  referred  to  as  establishing  the  position,  that 
this  plea  in  bar  can  never  be  used  in  replevin ;  but  it 
does  not  go  that  length,  for  the  avowry  there  was  for 
rent  in  arrear,  and,  therefore,  de  injuri^i  would  have  been 
equally  bad  had  the  form  of  the  action  been  trespass* 
For,  in  White  v.  Stubbs  (c),  which  was  an  action  of  tres- 
pass, de  injuria  was  held  to  be  a  bad  replication,  the 
plea  claiming  an  interest  in  land,  and  justifying  the 
taking  the  goods  as  encumbering  a  room  to  which  the 
defendant  shewed  tide. 

>As,  therefore,   the  avowries  in   this   case  shew  no 
interest  in  land  or  in  the  goods  seized,  except  that  which 


(n)  3  Lev*  48. 


(6]  I  Bos.  i:  PtJne. 


(c)  2Saund,29^, 
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arises  firom  claimiDg  a  return ;  and  as  I  find  no  authority       1832* 
for  saying,  that  such  claim  of  return  is  an  interest  within       — 
the  meaning  of  the  second  resolution  in  Crogate^s  case,       agnina 
it  seems  to  me  that  the  avowries  shew  matter  of  excuse 
only,  and  that,  as   to  this   ground   of  objection,  the 
general  pleas  in  bar  of  de  injuria  are  good. 

In  the  next  place,  are  the  general  pleas  bad  on  account 
of  any  authority  in  law  shewn  by  the  avowries  ? 

It  is  certainly  stated  in  the  third  resolution  in  Crogat^s 
case,  that  the  replication  de  injuria  is  bad  where  the 
plea  justifies  under  an  authority  in  law;  but  this,  if 
taken  in  the  fiill  extent  of  the  terms  used,  is  quite  incon- 
sistent with  part  of  the  first  resolution,  which  states, 
that  where  the  plea  justifies  under  the  proceedings  of  a 
court  not  of  record,  the  general  replication  may  be 
used,  or  where  it  justifies  under  a  capias  and  warrant  to 
sherifl^  all  may  be  traversed  except  the  capias,  which 
cannot,  because  it  is  matter  of  record  and  cannot  be 
tried  by  a  jury.  Now,  the  proceedings  of  a  court  not  of 
record,  and  the  warrant  to  a  sheriff  and  seizure  under 
it,  are  surely  as  complete  authorities  in  law  as  any 
authority  disclosed  by  the  present  avowries.  With 
respect  to  the  proceedings  of  a  court  not  of  record,  a 
quaere  is  made  in  Lane  v.  Robinson  (a),  whether  a  re- 
plication de  injuria  would  be  good;  but  the  point  did 
not  arise  in  the  case,  and  the  year-books  referred  to 
in  Crogat^s  case  warrant  the  conclusion  that  it  would. 
In  Bro.  Abr.  title  De  Son  Tort  demesne,  there  are  in- 
stances of  this  replication  to  a  plea  justifying  by  autho- 
rity of  law.  There  is  also  the  case  referred  to  in  the 
argument  at  the  bar,  of  Chaneey  v.  Win  and  Others  {b),  in 

(a)  S  Mod.  lOS.  (6)  IS  Mod.  580. 
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18S2.  which  it  is  laid  down  by  Lord  Holt,  that  de  injuria  is  a 
"^■""  good  replication  ip  many  cases  where  the  plea  justifies 
a^tdnu  under  an  authority  in  law.  I  do  not  therefore  think 
that  the  present  pleas  are  objectionable  on  that  ground. 

In  the  last  place,  are  the  pleas  bad  on  account  of 
the  issue,  tendered  by  them,  being  multifarious  ? 

If  this  were  res  integra,  I  should  have  no  hesitation 
in  holding  that  they  were  bad,  and  it  cannot,  I  think, 
be  denied  that  the  present  issues  are  as  full  of  multi- 
plicity as  that  in  Crogaie^s  case,  and  to  which  the  fourth 
resolution  there  applied.  But  I  am  unable  to  find  any 
instance  in  which  this  general  replication  has  been  held 
bad  on  that  ground.  The  objection  is  indeed  men- 
tioned in  the  cases  cited  from  Lord  Chief  Justice 
Wille^s  reports,  but  in  no  one  of  those  cases  does  the 
decision  proceed  on  that  objection  alone,  and  in  all  of 
them  there  were  other  undoubted  objections.  In  Cooper 
V.  MonJce{a\  the  plea  justified  under  a  distress  for 
rent,  and  the  general  replication  was  clearly  bad  within 
the  second  resolution  in  Crogat^s  case.  In  Cockerill  v. 
Armstrong  {b\  the  plea  justified  under  a  seizure  of  cattle 
damage  feasant  in  a  close  of  which  the  bailiffs  and  bur- 
gesses of  Scarborough  were  alleged  to  be  seised  in  fee ; 
an  interest,  therefore,  was  claimed  in  the  land,  and  the 
general  replication  was  bad  within  the  same  resolution, 
and  Lord  Chief  Justice  Eyre  in  commenting  on  that 
case  in  Jones  v.  Kitchin  (c),  expressly  states  that  the  re- 
plication was  bad  on  that  ground,  and  not  because  it 
put  two  or  three  things  in  issue,  for  that  may  happen  in 
every  case  where  the  defence  arises  out  of  several  facts 
all  operating  to  one  point  of  excuse.     In  BeU  v.  War- 

(«)  }riUes,S2.  (6)   JFUU$,99.  (r)  I  Bos.  j;  PtUi.  80. 
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ddl  {a)y  the  pleas  set  up  a  custom,  which  was  held  bad, 
and,  therefore,  any  decision  as  to  the  general  replication 
became  unnecessary. 

It  is  every  day's  practice  where  the  plea  justifies  an 
assault  in  defence  of  the  possession  of  a  close,  or  re- 
moving goods  doing  damage  to  it,  to  reply  de  injuria 
generally,  and  yet  this  objection  as  to  the  multifarious 
nature  of  the  issue  would  apply  in  both  cases.  The 
same  observation  holds  good  where  this  general  re- 
plication is*  used  in  actions  for  libel  or  slander,  in  which 
a  justification  is  pleaded. 

Many  cases  are  referred  to  in  Com.  Dig,  tit  Pleader, 
(F)  18.  and  several  following  numbers,  and,  again, 
3  (M)  29.,  in  none  of  which  do  I  find  that  the  general 
form  of  replication  has  ever  been  held  bad  on  account 
of  its  putting  in  issue  several  facts. 

The  cases  of  Robinson  v.  Rayley  (b\  and  OtBrien  v. 
Saxon  (c),  are  authorities  to  shew  that  it  cannot  be  ob- 
jected to  on  that  account,  provided  the  several  facts  so 
put  in  issue  constitute  one  cause  of  defence,  which,  as  it 
seems  to  me,  they  always  will,  where  the  plea  is  properly 
pleaded,  however  numerous  they  may  be,  since  if  they 
constitute  more  than  one  cause  the  plea  will  be  double. 

The  present  avowries  state  many  facts  undoubtedly, 
but  they  are  all  necessary  to  the  defence,  and  combined 
together  they  shew  but  one  cause  of  defence,  namely, 
that  the  plaintiff's  goods  were  rightfully  taken  under  a 
distress  for  poor  rates,  and  if  the  general  replication  be 
held  bad  in  this  case,  I  am  at  a  loss  to  see  in  what  case 
such  a  replication  can  be  held  good,  where  it  puts  more 
than  one  fact  in  issue.    I  am  compelled,  therefore,  how- 
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(a)   Wiilei^  902. 
(e)  2B.4-C.  908. 


(6}  1  Burr.  516. 
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18S2.        ever  reluctantly,  to  come  to  the  conclusion,  that  the  pleas 
in  bar  are  good. 


SlLBY 

against 

BARDONSi 


Parke  J.  (a),  after  stating  the  pleadings,  proceeded 
as  follows :  — 

The  question  for  our  decision  is,  whether  the  ob- 
jections pointed  out  in  the  special  demurrer,  and  which 
have  been  insisted  upon  in  the  argument  before  us,  are 
well  founded  in  law  ?  It  appears  to  me,  upon  an  ex- 
amination of  the  authorities,  that  they  are  not,  and  that 
the  pleas  in  bar  are  good* 

It  is  true  that  these  pleas  in  bar  put  in  issue  a  great 
number  of  distinct  facts ;  and  it  is  also  true  that  the 
general  rule  is,  that  where  any  pleading  comprises 
several  traversable  facts  or  allegations,  the  whole  ought 
not  to  be  denied  together,  but  one  point  alone  dis- 
puted: and  I  am  fully  sensible  that  the  tendency  of 
such  a  rule  is  to  simplify  the  trial  of  matters  of  fact, 
and  to  save  much  expense  in  litigation.  But  it  is  quite 
clear,  that  from  a  very  early  period  in  the  history  of 
the  law,  an  exception  to  this  general  rule  has  been  al- 
lowed with  respect  to  all  actions  of  trespass  on  the  case, 
in  the  plea  of  the  general  issue ;  .and  with  respect  to 
some  actions  of  tort,  in  the  replication  of  de  injuria  sua 
propria  absque  tali  caus&.  This  replication,  where  it  is 
without  doubt  admissible,  generally,  indeed  it  may  be 
said  always,  puts  in  issue  more  than  one  fact,  and  often 
a  great  number.  For  instance,  in  an  action  of  assault, 
where  there  is  a  justification  that  the  defendant  was 
possessed  of  a  house ;  that  the  plaintifi^  entered ;  that 
the  defendant  requested  him  to  retire,  and  he  refused ; 

(a)  Taunton  J.  delifered  no  judgment,  having  been  consulted  in  the 
cause  when  at  the  bar. 

that 
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that  the  defendant  laid  bis  bands  on  the  plaintiff  to  18S2. 
remove  him,  and  the  plaintiff  resisted ;  —  all  these  fects  — — 
may  be  denied  by  this  general  replication.  Com.  Dig.  jigtattu 
Pfea&r,  (F)  18.  Hall  v.  Gerard  {a).  So,  where  an 
obligation  to  repair  fences,  and  a  breach  of  the  fences 
by  the  plaintiff  is  pleaded  as  an  excuse  for  a  trespass 
with  catde,  Bastellj  621 .  a..  Com.  Dig.  Pleader^  S  (M)  29. 
So  if  there  be  a  justification  of  assaalt  and  fiilse  im- 
prisonment, on  the  ground  of  a  felony  committed,  and 
reasonable  suspicion  of  the  plaintifl^  Br.  Abr.  De  Son 
Tort^  49*  So  as  to  other  justifications  in  the  like  action, 
Ibid.  18.  20.  Under  the  precept  of  an  admiralty  court, 
or  under  a  precept  after  plaint  levied  in  a  county  or 
hundred  court,  RasteUy  668  a.,  many  facts  may  be  put  in 
issue  by  the  general  replication,  and  there  appears  no 
question  about  the  validity  of  such  a  replication,  Crogat^s 
case  {b).  The  case  of  G^Brien  v.  Saxon  {c)  is  a  further 
authority  to  the  same  effect,  that  many  facts  may  be 
included  in  one  issue;  and  if  many  facts  may  be  tra- 
versed, it  can  be  no  valid  objection  that  more  than  usual 
are  denied  in  any  particular  case. 

I  must  not,  however,  omit  to  notice,  there  is  a  dictum 
of  Lord  Chief  Justice  WUles  in  the  case  of  Bell  v. 
WardeU  {d)y  that  the  general  replication  of  de  injuria 
was  bad  on  this  ground,  and  also  in  that  of  Cockerill  v. 
Armstrong  {e) ;  but  Lord  Chief  Justice  Eyrcy  in  Jones 
V.  Kitchin  (g),  disapproves  of  that  dictum,  and  says  that 
the  reason  is  not  that  the  replication  puts  two  or  three 
things  in  issue ;  and  both  these  cases  may  be  supported 
on  another  ground,  namely,  that  in  one  a  right  in  the 

(a)  LaUh.  128.  891.  S73.  (6)  8  Cokt,  132. 

(c)  ^B.iC.  908.  (d)  WiUes,  204. 

(e)   irffirt,  100.  to)  lJBot.iPytt.W. 

nature 
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18S2.        nature  of  a  right  of  way,  in  the  other  a  seisin  in  fee, 
""■""       would  be  included  in  the  traverse. 

Sklby 

against  It  seems   clear  to   me,  therefore,  that  this  general 

traverse  in  actions  of  tort  is  not  bad  on  account  of  the 
multiplicity  of  the  matters  put  in  issue,  and  unless  there 
be  some  distinction  between  actions  of  replevin  and 
actions  of  tort  (a  point  I  shall  afterwards  consider),  the 
first  ground  of  objection  must  fail. 

The  second  ground  is,  that  the  avowry  and  cognizance 
claim  an  interest  in  the  goods,  and  that  for  this  reason 
the  pleas  in  bar  are  not  admissible.  Upon  the  best  con- 
sideration I  have  been  able  to  give  to  the  authorities  on 
this  subject  which  are  (many  of  them)  obscure  and  con- 
tradictory, I  do  not  think  that  any  interest  is  claimed  in 
these  pleadings,  within  the  meaning  of  that  word  in  the 
rules  laid  down  on  this  subject.  In  Crogate's  case  (a), 
the  principal  authority,  three  cases  are  mentioned  in 
which  the  general  traverse  is  not  allowed. 

The  first  is,  where  matter  of  record  is  parcel  of  the 
issue ;  and  that  for  the  obvious  reason,  that  if  it  were 
permitted,  it  would  lead  to  a  wrong  mode  of  trial. 

The  second  case  is,  where  the  defendant  in  his  own 
right  or  as  servant  to  another  (who  is  by  that  decision 
put  on  the  same  footing  as  his  master)  claims  an  interest 
in  the  land,  or  any  common,  or  rent  going  out  of  the 
land,  or  any  way  or  passage  upon  the  land. 

The  third  case  is,  where,  by  the  defendant's  plea, 
any  authority  or  power  is  mediately  or  immediately 
derived  from  the  plaintiiF.  Under  this  description  is 
included  any  title  by  lease,  license,  or  gift  from  the 
plaintiff;  Br.  Abr*  De  Son  Tort  Demesne,  41,  or  lease 

(a)  8  Eeju  132. 

from 
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from  his  lessee;  16  Hen.  7.  S.  Br.  Abr.  De  Son  Tort  1832. 
Demesnej  5S.  It  is  also  added  in  Crogat^s  case,  that  the  ^— — 
same  law  is  of  an  authority  given  from  the  law,  as  to  ji&anu 
view  waste ;  but  in  the  case  cited  from  the  Year  Book, 
12  Ed.  4.,  10  b.  as  supporting  this  position,  the  plea 
stated  that  the  plaintiff  claimed  as  tenant  by  statute  mer- 
chant, and  defendant  justified  his  entry  under  his  right  to 
view  waste,  so  that  matter  of  record  would  have  been  in 
issue  under  the  general  replication.  This  explanation  of 
the  case  was  given  at  the  bar  in  Chancy  v.  Win  {a\  and 
in  the  same  case  Lord  Holt  says,  that  the  case  of  a 
right  of  entry  to  view  waste,  is  upon  a  special  reason, 
because  the  seisin  of  the  lessor  would  be  involved  in 
the  issue.  As  a  general  proposition,  indeed,  it  is  un- 
true that  authority  of  law  may  not  be  included  in  the 
traverse  it  being  clear  that  an  arrest  by  a  private  in- 
dividual or  a  peace  officer  is  by  an  authority  from  the 
law ;  and  yet  pleas  containing  such  a  justification  may 
be  denied  by  a  general  traverse. 

Lord  Coke  says,  after  laying  down  these  three  rules, 
that  the  general  plea  de  injuria,  &c.  is  properly  when 
the  defendant's  plea  doth  consist  merely  upon  matter  of 
excuse,  and  of  no  matter  of  interest  whatever.  By  this 
I  understand  him  to  mean  an  interest  in  the  realty,  or 
an  interest  in,  or  title  to  chattels,  averred  in  the  plea, 
and  existing  prior  to,  and  independently  of  the  act 
complained  of,  'which  interest  or  title  would  be  in  issue  on 
the  general  replication;  and  I  take  the  principle  of  the 
rule  to  be,  that  such  alleged  interest  or  title  shall  be 
specially  traversed,  and  not  involved  in  a  general  issue. 

It  is  contended,  however,  on  the  part  of  the  defend- 

(a)  12  Afod.  582. 

ants, 


Baedoks. 


14  CASES  IN  HILARY  TERM 

18Sd.  &nt8,  that  the  interest  here  meant,  is  one  that  the  partj 
""""'  would  acquire  by  the  seizure  which  forms  the  subject 
against  of  complaint,  and  that  the  replication  would  be  im- 
proper whenever  the  defendant  justified  under  any  pro- 
ceedings by  which,  if  rightful,  he  would  acquire  an 
interest  or  a  special  property. 

If  this  were  the  meaning  of  the  term  *^  interest^"  a 
general  replication  would  be  bad  to  a  plea  to  an  action 
of  trespass  justifying  seizure  under  process  of  the  Ad- 
miralty Court,  or  of  any  inferior  jurisdiction  not  of 
record.  So  in  case  of  a  justification  of  taking  beasts  in 
withernam  (16  Hen.  7«  2.)  So  of  a  justification  of 
seizure  for  salvage,  Lillys  Entries^  p.  349.  And  yet  in 
all  these  cases  it  appears  to  be  settled  that  the  general 
travei'se  is  permitted. 

It  seems  to  me,  therefore,  that  the  objection  is  ap- 
plicable to  those  cases  only  where  a  party  justifies  as 
having  an  interest,  or  under  one  who  has  an  interest,  by 
title  at  the  time  of  the  act  complained  of,  which  interest 
VDOidd  therefore  be  put  in  issue  byihe  general  traverse. 

No  case  or  precedent  cited  on  the  argument,  or  any 
that  I  am  aware  of,  is  against  this  construction  of  the 
rule.  In  Cockerill  v.  Armstrong  (/z),  indeed,  before  re- 
ferred to,  which  was  thecaseof  a  distress,  damage  feasant, 
and  impounding.  Lord  Chief  Justice  fVilles  says  (among 
other  observations)  that  the  taking  away  and  impound- 
ing seemed  to  imply  a  claim  of  right ,-  but  there  the  plea 
stated  a  seisin  in  fee  in  the  bailifis  of  Scarborough,  which 
would  have  been  in  issue ;  and  it  is  on  that  ground  that 
the  decision  of  the  Court  is  to  be  supported ;  and  so 
Lord  Chief  Justice  £yre  seems  to  have  thought  in  Jones 
in  Kitchin  {b). 

(fl)  Wi:ie$,\OU  (6)  \  Sou  i  Pull,  so. 

It 
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1 832.  cases  of  replevin,  such  a  plea  in  bar  would  be  admissible, 
*"""""  and  if  admissible  at  all,  there  seems  to  me  no  reason  why 
against  it  should  not  be  governed  by  the  same  rules  as  in  an 
action  of  trespass  to  goods ;  viz.  that  it  should  not  be 
admitted,  where  matter  of  record,  title,  interest,  or  au- 
thority from  the  plaintiiF,  should  be  put  in  issue  by  that 
plea  in  bar,  but  it  should  be  in  all  others* 

And  there  are  some  precedents  in  actions  of  replevin, 
of  such  a  plea  in  bar,  which  were  cited  on  the  argument. 
In  Lilh/s  Entries^  349.,  there  was  an  avowry  for  sal- 
vage, with  a  prayer  of  judgment  of  a  return,  and  such 
a  plea  in  bar.  In  Wells  v.  Cotterell  (a),  there  was  a 
similar  plea  in  bar,  which  was  held  bad  on  the  ground 
that  it  traversed  matter  of  title,  but  it  does  not  appear  to 
have  been  objected  to  for  the  general  reason  that  such  a 
plea  was  inadmissible  in  that  form  of  action.  Upon  the 
whole,^  therefore,  my  opinion  is,  that  the  plea  in  bar  is 
good  in  this  case,  as  it  puts  in  issue  no  matter  of  title 
or  interest  in  the  goods,  and  therefore  that  there  should 
be  judgment  for  the  plaintiff. 

Lord  TfiNTERDEN  C.  J.  I  consider  the  system  of 
special  pleading,  which  prevails  in  the  law  of  Englandy 
to  be  founded  upon  and  to  be  adapted  to  the  peculiar 
mode  of  trial  established  in  this  country,  the  trial  by 
the  jury;  and  that  its  object  is  to  bring  the  case,  before 
trial,  to  a  simple,  and,  as  far  as  practicable,  a  single 
question  of  fact,  whereby  not  only  the  duties  of  the  jury 
may  be  more  easily  and  conveniently  discharged,  but 
the  expense  to  be  incurred  by  the  suitors  may  be  ren- 
dered as  small  as  possible.  And  experience  has  abun- 
dantly proved,  that  both  these  objects  are  better  attained 

(a)  3  Lev,  48.     Lev,  EtUr.  185. 

where 
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18S2.       mised  lands ;  and  then  goes  on  to  allege,  in  the  ordinary 

form  of  prescription,  that   his  landlord   had   right  of 

agmntt       cooimon  on  the  plaintiff's  land  for  cattle  levant  and 

BARDOMt. 

couchant  on   the   demised  land,  and  that  he  put  the 
cattle  on  the  plaintiff's  land  in  the  exercise  of  that  right; 
in  SQch  a  case,  I  say,  it  is  agreed  by  all  the  decisions  that 
the  plaintiff  cannot  reply  generally  de  injuria  sua  pro- 
pria absque  tali  causa,  but  must  traverse  some  one  of 
the  facts  alleged  in  the  plea,  admitting,  for  the  purpose 
of  the  cause,  all  the  others.     In  such  a  case  at  least  three 
separate  and  distinct  facts  are  alleged :  the  seisin  of  the 
landlord,  the  demise  to  the  defendant,  the  immemorial 
right  of  common.     Every  one  of  these  three  is  necessary 
to  the  defence;  but  the  plaintiff  must  elect  which  of  them 
he  will  deny,  and  when  he  has  so  done,  the  cause  goes 
^  down  to  the  jury  for  the  trial  of  that  single  fact ;  the 
jury  are  not  embarrassed  by  a  multiplicity  of  matter,  and 
the  parties  are  relieved  from  much  of  the  expense  of 
proo^  to  which  they  would  be  subjected  if  all  the  &cts 
alleged  in  the  plea  were  to  be  matters  of  proof  and  con- 
troversy before  the  jury.     In  the  case  now  before  the 
Court,  the  avowry  alleged  that  a  poor-rate  was  made ; 
that  it  was  allowed  by  the  justices ;   that  the  plaintiff 
was  assessed  in  it  for  his  messuage  in  which  the  dis- 
tress was  taken;   that  this   messuage   was  within  the 
parish ;  that  payment  of  the  assessment  was  demanded 
and  refused ;  that  a  warrant  of  justices  was  issued  to 
levy  it,  and  that  the  goods  were  taken  under  the  autho- 
rity of  that  warrant.     Many  distinct  and  independent 
facts  are  thus  alleged  in  the  avowry,  every  one  of  which 
is  necessary  to  sustain  the  right  to  take  the  goodsy  and 
to  entide  the  defendant  to  have  them  returned  to  him ; 
and  if  this  general  plea  in  bar  be  good,  the  defendant 

must 
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must  prove  every  one  of  them  at  the  trial,  and  the  jury        1832. 
must  consider  and  decide  upon  each  before  a  verdict  can        T 
properly  be  given.     Now,  I  think  I  might  safely  venture        agomtt 

Bahdomi. 

to  ask  any  plain  and  unlettered  man,  whether  he  could 
find  any  difference  between  the  two  cases  that  I  have 
put,  either  in  common  understanding  or  in  sound  logic. 
For  myself^  I  must  say  that  I  can  find  none.  If  no  such 
distinction  exists  or  can  be  found,  why  should  a  different 
rule  prevail  ?  why  should  all  the  matters  of  fact  be  sent 
together  to  the  jury  in  the  one  case  and  not  in  the  other? 
To  this  question  I  am  persuaded  that  no  satisfactory 
answer  could  be  given  to  the  mind  of  an  unlettered  man. 
To  a  Judge,  who  is  to  act  upon  the  decisions  of  his  pre- 
decessors, a  binding  if  not  a  satisfactory  answer  might  be 
given,  by  shewing  that  the  matter  had  been  already  so 
decided ;  but  this,  as  I  conceive,  has  not  yet  been  done. 
I  find  it  dedded,  that  where,  in  an  action  of  trespass, 
the  defendant's  plea  contains  merely  matter  of  excuse, 
and  not  matter  of  right,  a  replication  in  this  form  may 
be  good :  and  to  this  there  may,  perhaps,  be  no  objec- 
tion in  principle,  because  the  matter  of  excuse  may,  and 
generally  will  be,  the  only  matter  to  be  tried,  any  pre- 
vious allegation  being  a  matter  of  inducement  only.  I 
find  it  also  laid  down,  that  where  the  defendant  claims 
any  interest  in  land  by  his  plea,  this  general  replication 
will  not  be  good ;  but  it  is  said,  that  it  may  be  otherwise 
in  the  case  of  goods.  Why  there  should  be  such  a  dis- 
Action  I  am  not  able  to  comprehend.  The  defendant 
io  this  case  does,  certainly,  in  one  of  the  avowries,  claim 
an  interest  in  the  goods,  because  he  claims  to  have 
them  returned  to  him ;  but  I  do  not  rely  on  this.  For 
the  reasons  which  I  have  thus,  perhaps,  imperfectly 
given,  and  which  are  founded  upon  what  I  conceive  to 
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be  principle,  and  not  upon  authorities,  and  which,  there* 
fore,  render  it  unnecessary  for  me  to  advert  to  particular 
cases,  I  feel  myself  reluctantly  bound  to  differ  from  my 
two  learned  Brothers ;  and  it  is  a  satisfaction  to  me  to 
know  that  my  opinion,  which  it  is  my  duty  to  give  as  I 
entertain  it,  cannot  prejudice  the  plaintifl^  because,  not- 
withstanding my  opinion,  the  judgment  of  the  Court  oa 
these  demurrers  must  be  given  for  the  plaintiff*.  I  would 
only  add,  that  my  view  of  the  case  would  be  the  same 
if  this  were  a  replication  to  a  plea  in  trespass,  or  if  the 
defendant  had  pleaded  instead  of  avowing,  and  so  had 
not  claimed  a  return  of  the  goods. 

Judgment  for  the  plaiutiffl 


Wells  against  Hopwood. 


A  ihip  haTing 
on  bo«rd 
goods  which 
were  insured 
on  a  Toyage 
from  London 
to  HuU,  but 


INSURANCE  upon  the  ship  Britannia  and  the  cargo 
at  and  from  London  to  Hully  and  until  the  goods 
should  be  discharged  and  safely  landed.     The  declar- 
ation set  out  the  policy,  which  was  in  the  usual  form, 
"warranted free  ^qJ  contained  a  memorandum  whereby  com,  fish,  fruit, 

irom  aTerage,  *' 

unlets  general,   flour,  and  seed  were  warranted  free  from  avera^^e,  unless 

or  the  ship  '  ^ 

fbouldbe  general,  or  the  ship   should  be  stranded.     Plea,  the 

stranded,"  .  ,  .  ^  x  i 

arrifed  in  HvU  general   issue.      At  the  trial,  before  Parke  J.,  at  the 

harbour,  which 
is  a  tide-har- 
bour, and  pro- 
ceeded to  discharge  her  cargo  at  a  quay  on  the  side  of  it :  this  could  be  done  at  high  water 
onlj,  and  could  not  be  completed  in  one  tide.  At  the  first  low  tide,  the  vessel  grounded  on 
the  mud,  but,  on  a  subsequent  ebb,  the  rope  by  which  her  head  was  moored  to  the  opposite 
side  of  the  harbour,  stretched,  and  the  wind  blowing  from  the  east  at  the  same  time,  she 
did  not  ground  entirely  on  the  mud,  which  it  was  intended  she  should  do,  but  her  forepart 
got  on  a  bank  of  stones,  rubbish,  and  sand,  near  to  the  quay,  and  the  vessel  having  strained, 
some  damage  was  sustained  by  the  cargo,  but  no  lasting  injury  by  the  vessel : 

Held,  by  Lord  Tenterden  C.  J.,  LUlUdaU,  and  Taunton  Js.,  Parke  J.  dissentiente,  that 
this  was  a  stranding  within  the  meaning  of  that  word  in  the  policy. 

suited, 


spring  assizes  for  Yorkshire^  1830,  the  plaintiff*  was  non- 
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suited,  subject  to  the  opinion  of  this  Court  upon  the       18S2. 
following 


rr.  .      .  .  Wills 

The  plaintifl^  who  is  a  merchant  at   HuU,  in   the        agninti 


month  of  June  1829,  shipped  in  London^  on  board  the 
Britannia^  for  Hidl^  sixty-nine  butts  of  Zante  currants. 
Upon  this  cargo,  the  policy  of  insurance  was  effected  by 
the  plaintiff's  agent,  on  behalf  of  the  plaintiff,  and  the  de- 
fendant subscribed  the  same  for  300/.,  at  the  premium  of 
5s,  Sd.  per  cent.  The  butts  of  currants  were  properly 
stowed  in  the  vessel,  which  was  in  every  respect  sound 
and  seaworthy.  The  ship  sailed  from  London  in  June^ 
and  arrived  at  Hull  on  the  26th  of  the  same  month ; 
and  in  the  afternoon  of  that  day  was,  at  high  water, 
moored  alongside  the  plaintiff's  quay,  which  projects 
about  fifteen  feet  into  the  Hull  harbour,  in  front  of 
the  plaintiff's  warehouse.  The  harbour  is  a  dde-har- 
hour.  In  the  harbour,  and  to  the  south  of  the  quay 
adjoining  the  plaintiff's  warehouse,  there  is  a  bank  of 
stones,  rubbish,  and  mud,  which  had  been  there  ten  or 
fifteen  years,  and  had,  in  the  course  of  time,  extended 
itself  beyond  the  outer  line  of  the  plaintiff's  quay,  near 
the  end  of  which  it  projects,  sloping  off  so  far  into  the 
river  HuOj  at  that  part  of  the  harbour,  as  to  make  it 
necessary  and  usual  for  large  vessels,  when  lying  oppo- 
site the  plaintiff's  quay,  to  be  hauled  off  ahead  from 
the  quay  shortly  after  high  water,  to  avoid  grounding 
oo  the  bank.  When  the  Britannia  arrived  at  the 
plaintiff's  quay,  she  was  moored  as  usual ;  and  as  her 
bow  projected  beyond  the  south  end  of  the  plaintiff's 
quay,  and  was,  at  high  water,  immediately  over  the  bank, 
her  head  was,  according  to  the  usual  practice  on  such 
occasions,  and  in  order  to  avoid  grounding  on  the 
bank  at  low  water,  hauled  off,  at  the  time  of  the  tide 
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18S2.       fatling,  from  the  quay,  by  a  rope  being  carried  out  from 
"^  her  head  to  the  opposite  side  of  the  harbour,  and  there 

against  fastened  to  a  post,  and  hove  tight,  the  stem  of  the 
vessel  remaining  moored  by  a  rope  fastened  to  the 
plaintiff's  quay.  After  this,  she  grounded  in  safety  upon 
the  soft  mud  in  the  harbour,  and,  soon  after  six  o'clock 
the  next  morning,  the  delivery  of  her  cargo  was  com- 
menced. When  she  again  floated,  at  high  water,  the 
rope  which  extended  from  her  to  the  opposite  side  of 
the  harbour  was  loosened,  and  her  head  was  again 
hauled  alongside  the  quay,  and  the  delivery  of  her  cargo 
continued.  When  the  water  subsided,  the  rope  was 
again  fastened,  as  before,  to  the  opposite  side  of  the 
harbour,  and  her  head  was,  in  like  manner,  hauled  off, 
for  the  purpose  of  avoiding  the  bank,  and  the  rope  was 
then  hove  tight  On  the  evening  of  the  27th,  after  the 
vessel  had  been  placed  in  this  position,  and  had  safely 
taken  the  ground,  with  her  head  from  the  bank,  the 
captain  sounded  the  pumps,  and  found  all  right  On 
the  morning  of  the  28th,  the  tide  having  fallen,  the  ship 
had  changed  her  position,  and  was  found  nearer  the 
quay,  with  her  forefoot  on  the  said  bank.  This  arose 
from  the  rope  which  was  &stened  to  the  opposite  side 
of  the  harbour  having  stretched,  and  the  wind  at  the 
same  time  blowing  from  the  east  towards  the  bank, 
and  causing  a  strain  on  the  rope.  It  was  not  broken, 
or  injured,  or  loosened  at  either  end.  There  was  no 
shock  or  concussion  felt  by  those  on  board.  In  conse- 
quence of  the  grounding  with  her  fore  foot  on  the  bank, 
the  vessel  strained  at  the  time,  and  her  seams  opened, 
and  a  quantity  of  water  thereby  found  a  passage  into  the 
hold,  and  damaged  several  of  the  butts  of  currants. 
Upon  her  floating  again,  the  seams  again  closed,  and 
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upon  her  being  subsequently  examined,  no  injury  was       18S2. 
discovered.    The  amount  of  damage  was  proved  to  be       

WsLLf 

25L  5s.  4id  upon  the  sum  of  300/.  insured.  The  ques-  afpinn 
don  for  the  opinion  of  the  Court'  was,  Whether  this  was 
a  stranding  within  the  meaning  of  the  memorandum  in 
the  policy.  If  the  Court  should  be  of  opinion  that  it 
was,  a  verdict  was  to  be  entered  for  the  plaintiff,  other- 
wise the  nonsuit  to  stand. 

The  case  was  argued  in  the  course  of  last  Trinity  term 
by  F.  Pollock  for  the  plaintifi^  and  HoU  for  the  defendant 
The  arguments,  and  the  several  authorities  cited,  are 
so  fiilly  considered  and  commented  on  by  the  learned 
Judges  in  delivering  their  opinions,  that  it  is  deemed 
unnecessary  to  notice  them  further. 

Cur.  ado.  vuli. 

There  being  a  difference  of  opinion,  the  Judges^  in 
the  course  of  this  term,  delivered  their  judgments 
seriatim. 

Taunton  J.  The  question  here  is,  whether  there 
has  been  a  stranding  within  the  meaning  of  the  memo- 
randum in  the  policy.  Upon  the  question,  what  con- 
stitutes a  stranding,  there  have  been  many  decisions 
within  the  last  forty  years,  and  the  difference  of 
circumstances  is  so  minute  in  many  cases  wherein  a 
different  conclusion  has  been  drawn,  that  it  is  not  easy 
to  reconcile  them  all.  This  distinction,  however,  ap- 
pears to  me  to  be  deducible,  that  in  instances  where  the 
event  happens  in  the  ordinary  course  of  navigation,  as 
fer  instance,  from  the  regular  flux  and  reflux  of  the  tide, 
without  any  external  force  or  violence,  it  is  not  a  strand* 
ing;  but  where  it  arises  from  an  accident,  and  out  of 
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1882.       the  oommon  coarse  of  navigation,  it  is.     The  difficalty 
"Z  consists  in  the  application  of  the  rule.     In  Dobson  v. 

fgahui  BoUarij  at  QuUdhaUj  after  Easter  term  1799,  1  Marsh. 
Lam  Ins.  £31.  Sd  edit,  the  ship  ran  on  some  wooden 
fnles  four  feet  under  water,  about  nine  yards  from  the 
shore ;  and  Lord  Kenyon  held  it  to  be  a  stranding.  In 
what  waj  the  ship  ran  on  the  piles  does  not  appear ; 
but  the  word  '^  ran  "  denotes  some  external  force,  and 
therefore  some  extraordinary  cause  is  implied.  So  also, 
where  the  accident  was  caused  by  the  wind,  which  had 
been  moderate,  suddenly  taking  the  ship  ahead,  and 
driving  her  ashore  stem  foremost,  Harman  t.  Vaux{a)\ 
and  in  Baker  v.  Tawry  (&),  by  the  ship  being  driven  by 
the  current  cm  a  rock ;  in  each  instance  the  occurrence 
was  ruled  to  be  a  stranding.  So  also  in  Rcyner  v.  God" 
mond{c\  the  like  conclusion  was  come  to,  where  the 
ship,  in  the  course  of  her  voyage  upon  an  inland  navi- 
gation, arrived  at  a  place  called  Beat  Lock^  and  while 
she  was  there  it  became  necessary,  for  the  purpose  of 
repairing  the  navigation,  that  the  water  should  be  drawn 
off!  The  master  placed  the  vessel  in  the  most  secure 
place  he  could  find,  alongside  of  four  others.  The 
water  being  then  drawn  off,  all  the  vessels  grounded, 
and  the  ship  insured  grounded  on  some  piles  in  the 
river  which  were  not  known  to  be  there,  and  the  cargo 
received  considerable  damage.  The  part  of  the  naviga- 
tion where  she  took  the  ground  was  one  in  which  vessels 
usually  were  placed  when  the  water  was  drawn  off.  In 
that  case  Lord  Tenierden^  distinguishing  it  from  Heame 
V.  Edmunds  (cQ,  observed,  '*  there  the  accident  happened 
in  the  ordinary  course  of  the  voyage,  and  on  that  ground 

(a)  3  Campb.  439.  (h)  1  Stark.  436. 

(c)  6B.tJU925.  (d)  lJB.iB.3SS. 
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the  underwriters  were  held  not  to  be  liable.  Here  the 
loss  did  not  so  happen,  for  we  cannot  suppose  that 
these  canals  are  so  constantly  wanting  repair  as  to 
make  the  drawing  off  of  the  water  an  occurrence  in  the 
ordinary  course  of  a  voyage.  I  think,  therefore,  that 
in  this  case  the  vessel  was  stranded.''  In  Carruthers  v. 
Sydeboiham  (a),  the  ship  insured  having  arrived  opposite 
the  dock  at  Liverpool  the  pilot,  in  the  absence  of  the 
captain,  and  contrary  to  his  caution  against  letting  the 
vessel  take  the  ground,  laid  her  aground  in  the  Mer- 
teyy  on  a  bank.  When  she  floated,  he  took  her  to 
the  pier  of  the  basin,  and  made  her  fast  there,  with 
the  intention  that  she  should  take  the  ground  when  the 
tide  fell.  Soon  afterwards  the  vessel  took  the  ground 
astern,  and  the  water  leaving  her,  she  fell  over,  on  the 
side  &rthe$t  from  the  pier,  with  such  violence,  that  she 
bilged,  and  broke  many  of  her  timbers.  When  the  tide 
rose  again,  she  righted,  but  with  ten  feet  water  in  her 
hold,  by  which  the  cargo  was  wetted  and  damaged. 
The  Court  held  that  this  was  clearly  a  stranding,  the 
ship  having  been  taken  out  of  the  usual  course,  and  im- 
properly moored  in  the  place  where  the  accident  after- 
wards happened.  The  same  doctrine  was  holden  in 
Barrcfw  v.  Bdl{b).  There,  the  ship  having  been  com- 
pelled by  tempestuous  weather  to  bear  away  for  Hoty- 
heady  and  having  struck  on  an  anchor  upon  entering 
the  harbour,  whereby  she  sprang  a  leak,  and  was  in 
danger  of  sinkings  she  was  in  consequence  warped 
further  np  the  harbour,  where  she  took  the  ground. 
In  Bishop  v.  Peniland{c\  which  is  the  most  recent  de- 
cisioD  on  the  subject,  a  ship  was  compelled,  in  the  course 
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1832.        of  her  voyage,  to  go  into  a  tide-harbour,  where  she  was 
moored  alongside  a  quay,  where  ships  of  her  burthen 

agamxt  usually  Were  moored,  and  in  as  safe  a  situation  as  could 
be  found.  It  was  necessary,  in  addition  to  the  usual 
moorings,  to  lash  her  by  a  tackle  fastened  to  her  mast 
to  posts  upon  the  pier,  to  prevent  her  falling  over  upon 
the  tide  leaving  her.  The  rope  being  of  insufficient 
strength,  the  tackle  by  which  the  ship  was  lashed,  when 
the  tide  was  out,  broke,  and  the  ship  fell  upon  her  side, 
by  which  she  was  stove  in  and  greatly  injured;  and 
this  was  held  to  be  a  stranding.  This  last  case,  I 
think,  cannot  be  distinguished  from  the  present,  the 
only  difference  as  to  the  immediate  cause  of  the  da- 
mage being,  that  there  the  rope  broke,  and  here  it 
stretched;  but  with  respect  to  the  circumstances  which 
constitute  a  stranding,  this  case  is  much  the  stronger  of 
the  two;  for  here  it  is  found,  that  the  wind  blowing 
from  the  east  towards  the  bank,  and  causing  a  strain  on 
the  rope^  the  ship  in  consequence  had  changed  her  po- 
sition, and  was  found  nearer  the  quay,  with  her  forefoot 
on  the  bank,  so  that  here  there  was  a  change  of  the 
position  of  the  ship,  and  a  stranding  by  her  forefoot 
being  on  the  bank,  and  this  partly,  if  not  wholly,  effected 
by  the  easterly  wind.  This,  I  think,  was  an  accidental 
circumstance,  not  necessarily  incident  to  the  course  of 
navigation.  On  the  authority  of  these  cases,  therefore,. 
I  am  of  opinion  that  there  was  a  stranding  in  this  in- 
stance within  the  meaning  of  the  memorandum. 

With  respect  to  the  cases  cited  on  the  other  side, 
namely.  Baring  v.  Henkle,  before  Lord  Kenyouy  at  Guild' 
Aallj  after  Trinity  term  1801  (a),  M'Dougley.  The  Bey al 

(a)      Mar$h  on  Int.  232. 
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Exchange  Assurance  Qmpanij{a\  and  Heame  v.  JSrf-        1882. 

munds  (6),  it  is  safficient  that  the  law  of  the  first  is  ex-       

tremely  doubtful ;  for  there  the  ship  was  driven  aground,  .  agaimt 
and  continued  in  that  situation  an  hour;  and  although 
this  happened  in  consequence  of  one  brig  running  fool 
of  her  bow  and  anotlier  of  her  stem,  yet  it  should  seem 
that  a  ship  taking  the  ground  and  remaining  there  a 
considerable  time,  must  be  considered  as  a  stranding, 
whether  it  proceeds  from  the  violence  of  the  wind,  or 
fhMn  any  other  accident  out  of  the  usual  course  of  na- 
vigation In  M^Dougle  v.  Boyal  Exchange  Assurance 
Compare  it  was  only  holden,  that  remaining  upon  a  rock 
only  a  minute  and  a  half,  after  striking  on  it,  was  not  a 
settlement  of  the  ship  for  a  sufficient  length  of  time  to 
constitute  a  stranding.  And  with  respect  to  the  last, 
Heame  v.  Edmtmdsj  the  decision  was  founded  upon  this ; 
that  the  vessel  was  proceeding  in  the  ordinary  way,  and 
took  ground  on  the  ebb  of  the  tide,  without  any  extra- 
neous accident. 

Parke  J.  This  was  an  action  on  a  policy  of  insur- 
ance on  firuit  from  London  to  HuUf  with  the  usual  me- 
morandum. The  vessel  arrived  in  HuU  harbour,  which 
is  a  tide-harbour,  and  proceeded  to  discharge  her  cargo 
at  a  quay  on  the  side  of  it  This  could  be  done  at  high 
water  only,  and  could  not  be  completed  in  one  tide. 
At  low  water  the  vessel  grounded  on  the  mud;  but  on 
one  occasion  the  rope  by  which  her  head  was  moored  to 
the  opposite  side  of  the  harbour  stretched,  and  the  wind 
blowing  from  the  east  at  the  same  time^  she  did  not 
groond  entirely  on  the  mud,  which  it  was  intended  that 

(a)  4M.iS.S05.  (6)  iB.f  £.388. 
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1832.        she  should  have  done,  but  her  forefoot  got  on  a  bank  of 
^  stones,  nibbbh,  and  mud,  near  to  the  quay,  and  the  vessel 

agamit  having  strained,  some  damage  was  sustained  by  the  cargo. 
Upon  her  floating  again  the  seams  closed,  and,  on  exa- 
mination, no  injury  to  the  vessel  was  discovered.  The 
substance  of  the  case  is  shortly  this :  that  a  vessel,  which, 
according  to  the  ordinary  and  usual  course  in  that  part 
of  the  voyage,  was  laid  on  the  ground  by  the  master  and 
crew  at  low  water,  from  an  accidental  cause  did  not 
ground  in  the  place  that  they  intended,  but  sustained  no 
damage  ;  and  the  question  is,  whether  this  was  a  **  strand- 
ing**  within  the  meaning  of  the  memorandum ;  and  I  am 
of  opinion  that  it  was  not 

In  reading  this  memorandum,  two  things  are  clear ; 
first,  that  according  to  its  grammatical  construction,  the 
simple  fact  of  '^  stranding  ^  destroys  the  exception  in 
favour  of  the  enumerated  articles  contained  in  the  me- 
morandum, and  includes  them  in  the  general  operation 
of  the  policy,  though  no  damage  is*  thereby  done  to  those 
articles ;  and  the  memorandum  is  not  to  be  read  as  if  it 
had  contained  a  further  condition  besides  the  stranding 
of  the  ship  —  that  such  average  should  be  occasioned  h/ 
the  stranding.  This  construction  is  now  fully  established 
by  the  decisions  {Nesbitt  v.  Liishington  (a),  Burnett  v. 
Kensington  {b) ) ;  and  it  follows  that  in  all  cases  the  en- 
quiry is  to  be,  what  condition  of  the  ship  constitutes  a 
stranding,  and  not  whether  the  cargo  be  thereby  injured 
or  not 

Secondly,  another  thing  may  be  as  clearly  collected 
from  the  terms  of  the  memorandum ;  namely,  that  the 
underwriters,  who   are  presumed   to   know  the   usual 

(a)  4  T.  B.  783.  (6)  7  T.  R.  210. 
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course  of  the  voyage  insured,  do  not  intend,  under  the        18S2. 
term  **  strandinsJ^  to  include  an  event  which  must  be  of       7! 

WSLLS 

occasional,  and,  in  all  probability,  of  frequent  occurrence  ^^j^^ 
in  the  coarse  of  the  voyage  insured.  If  the  term  is  to 
be  applied  to  such  an  event,  the  exception  from  average 
is  nugatory,  and  might  as  well  be  omitted  altogether. 
I^  for  instance,  the  grounding  of  a  vessel,  on  a  voyage 
in  which  she  would  have  to  navigate  a  tide-river  or  har- 
bour, and  must  necessarily  take  the  ground,  be  a  strand- 
ing within  the  meaning  of  this  memorandum,  and  puts 
an  end  to  the  exemption  from  average  loss,  the  clause 
containing  that  exemption  could  never  take  effect  on 
such  a  voyage,  and  would  have  no  operation.  The 
underwriters  must  be  presumed  to  have  intended  that 
the  exemption  might  take  effect,  and,  therefore,  must 
have  meant  by  this  term  an  event  which  would  not 
happen  in  the  ordinary  and  usual  course  of  the  voyage 
—  a  grounding  different  from  that  which  ordinarily  and 
usually  occurs  to  vessels  navigating  tide  rivers  and  har- 
bours. Upon  this  principle  the  case  of  Heame  v.  Ed" 
munds  (a)  was  decided,  and  it  was  there  held,  that  the 
taking  of  the  ground  by  a  vessel  in  the  ordinary  and 
usual  coarse  of  the  voyage  is  not  a  stranding  within  the 
intent  of  the  usual  memorandum. 

Now,  to  apply  this  rule  to  the  present  cas^,  it  was  the 
ordinary  and  usual  course  of  the  voyage  insured  for  the 
vessel  to  be  laid  on  the  ground  in  this  harbour :  she 
was  laid  on  the  ground  according  to  that  usage,  though 
not  precisely  in  the  place  intended ;  and  the  whole  ques- 
tion in  the  cause  is,  whether  that  circumstance  makes  a 
difference.    That  circumstance  cannot,  as  it  seems  to  me, 

(a)  l£.f  J9.  388. 
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18S2.  constitute  a  stranding^  unless  it  cim  be  said,  that  when- 
^  j^  ever,  from  the  influence  of  wind  or  tide,  or  from  any 
againii  accidental  causes,  the  vessel  takes  the  ground  at  a  small 
distance  from  the  place  intended,  though  she  sustains  no 
damage  thereby,  she  would  be  stranded.  If  the  master 
and  crew  meant  to  place  their  vessel  on  one  sand-bank, 
and,  by  accident,  placed  it  on  another,  twenty  feet  ofi^  and 
no  damage  was  sustained  in  consequence,  no  one  would 
say  that  the  difierence  in  situation  constituted  a  strand- 
ing; and  if  the  injury  to  the  cargo  is  suggested  as 
making  all  the  difierence,  the  answer  is,  that  that  cir- 
cumstance must  be  omitted,  for  the  reasons  before  given, 
from  the  consideration  of  the  case.  It  follows,  that  it 
can  make  no  di£ference,  if  the  ship  be  laid  on  the  ground 
voluntarily,  in  the  course  of  a  voyage  where  such  a  pro- 
ceeding is  usual,  whether  she  be  laid  on  a  hard  bank  or 
a  soft  one,  or  partly  on  one  and  partly  on  the  other :  in 
neither  case  would  there  be  any  stranding.  This  will 
be  more  readily  conceded  if  we  look  at  the  case,  as  we 
ought  to  do,  stripped  of  the  consideration  of  damage  to 
the  cargo.  Suppose  the  precise  circumstance  in  ques- 
Uon  to  have  occurred  to  this  vessel,  that  the  cargo  was 
uninjured  by  this  event,  but  had  been  injured  in  the 
course  of  the  previous  voyage:  would  the  assured  be 
entitled  to  recover  an  average  loss  ?  Or,  suppose  that 
the  rope,  instead  of  stretching  from  its  dryness,  had  con- 
tracted fix>m  its  wetness,  and  the  wind  had  blown  from 
the  west  instead  of  the  east,  and  the  vessel  (as  it  would 
have  done)  had  taken  the  ground  at  low  water  Jurther 
from  the  quay,  but  equally  far  from  the  place  intended 
by  the  crew :  would  it  have  been  contended  that  she 
was  thereby  slrandedj  and  the  assured  let  in  to  claim  for 
all  the  damage  sustained  by  the  cargo  insured  on  a  pre- 
vious 


(a)  4U.4:S.  77.  (ft)   IB.^B.  388. 

(c)  5  £.4:  A.  225.  {d)  7  B.ic.  219. 
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vious  part  of  the  voyage?    It  appears  to  me  that  it        1832, 
would  be  a  consequence  resulting  from   the  decision        "11 
that  the  circumstances  stated  in  this  case  constituted  a        agairut 
stranding  —  that  the  vessel  would  be  also  considered  as 
having  been  stranded  in  the  supposed  cases.    Far  as  the 
decisions  have  carried  the  meaning  of  this  term  beyond 
its  ordinary  and  usual  signification,  the  effect  of  the 
present  decision  would  be  to  carry  it  much  further. 

It  seems  to  me  better  to  hold,  that  no  vessel  can  be 
considered  as  stranded  when  she  is  laid  on  the  ground 
by  the  voluntary  act  of  the  master  and  crew,  in  the 
course  of  a  voyage  in  which  the  usage  is  to  lay  vessels 
on  the  ground,  and  it  is  done  in  pursuance  of  that 
usage,  and  the  vessel  is  uninjured  thereby.  The  pre- 
sent case  is,  however,  in  some  respects,  different  from 
all  that  have  been  decided,  and  on  which  reliance  was 
placed  by  the  counsel  for  the  plaintiff  on  the  argument 

The  case  of  Camdkers  v.  Sydebotham{a)  is  distin- 
guishable, and  was  distinguished  in  that  of  Heame  v.  Ed" 
wnmdsy  {b)  and  also  in  that  of  Rayner  v.  Godmond  {c) ; 
ibr  the  vessel  was  laid  on  the  ground  against  the  wish  of 
the  master,  and  out  of  the  usual  course  of  the  voyage. 
In  Bayner  v.  Godmondy  the  vessel  was  considered  as  having 
been  placed  on  the  ground  out  of  the  ordinary  course  of 
that  voyage;  and  in  Bishop  v. Pentland{d\  the  vessel 
was  held  not  to  have  been  stranded,  when  placed  on  the 
ground  by  the  crew  in  a  tide-harbour ;  but  when  she 
was  thrown  over  by  an  unusual  accident,  the  Court 
thought  that  a  stranding  took  place.  In  that  case  also 
the  vessel  was  stove  in  and  greatly  injured  by  falling  over ; 


and 
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1832.       and  I  should  feel  a  difficulty  in  saying,  that  the  decision 
Zl  of  that  case  would  have  been  riirht  if  that  circumstance 

Wells  ° 

agahui  had  not  occurred ;  I  can  hardly  think  the  vessel  would 
have  been  considered  as  stranded,  if  she  had  fallen  over 
in  a  tide-harbour,  where  she  took  the  ground  in  the 
ordinary  course,  and  had  sustained  no  damage  at  all. 

For  these  reasons,  I  think  that  the  judgment  of  the 
Court  ought  to  be  for  the  defendant 

LiTTLEDALE  J.  I  was  One  of  the  Judges  who  held, 
in  the  case  of  Bishop  v.  Pentland  (a),  that  what  occurred 
there  amounted  to  a  stranding.  Upon  further  consi- 
deration, I  continue  of  the  opinion  that  I  then  enter- 
tained, and  that  being  so,  I  think  it  unnecessary  to  give 
any  additional  reasons  in  favour  of  that  opinion.  And 
then,  the  only  question  with  me  is,  whether  the  circum- 
stances of  this  case  are  so  far  similar  to  what  occurred 
in  that  as  to  warrant  the  same  judgment 

In  the  present  case,  the  vessel  arrived  in  Hull  harbour 
(which  is  a  tide-harbour)  on  the  29th  of  Junej  and  was, 
at  high  water,  moored  alongside  the  quay.  In  order  to 
avoid  grounding  on  a  bank  at  low  water,  she  was,  at  the 
time  of  the  ude  falling,  hauled  off  from  the  quay  by  a 
rope*  carried  out  firom  her  head  to  the  opposite  side  of 
the  harbour,  and  there  fastened  to  a  post  and  hove  tight, 
the  stern  of  the  vessel  remaining  moored  by  a  rope 
fastened  to  the  quay.  This  was  her  situation  on  the 
evening  of  the  27th  of  Jtme  1829 ;  she  was  therefore  then 
safely  moored  in  a  place  where,  in  the  ordinary  course 
of  her  proceeding,  she  was  intended  to  be.  On  the 
morning  of  the  28th,  the  tide  having  fallen,  the  ship 

(a)  7  B.4;C.  219. 

had 
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1832.       the  damage  arose  from  a  rope,   in  the  one  instance 
""""       breaking,  in  the  other,  stretching.     In  that  case,  it  is 

Wills  ^ 

agtdtui  true,  the  vessel  fell  over  on  her  side,  whereas  in  this, 
she  grounded  without  falling  over;  in  that  case,  too, 
she  was  materially  injured ;  whereas  here  she  was  only 
injured  for  a  few  hours,  and  not  permanently:  but 
these  differences  do  not  appear  to  me  to  be  of  such 
importance  as  to  warrant  a  different  judgment.  On 
the  whole,  therefore,  I  think  that  the  case  ought  to  be 
governed  by  the  decision  in  Bishop  v.  Pentlandj  and, 
consequently,  that  there  was  a  stranding,  which  entitles 
the  plaintiffs  to  recover. 

Lord  Tenterden  C.  J.  Several  of  the  cases  hitherto 
decided  on  this  subject  are,  as  to  their  facts,  very  near 
to  each  other,  and  not  easily  distinguishable.  But  it 
appears  to  me  that  a  general  principle  and  rule  of  law, 
may,  although  perhaps  not  explicitly  laid  down  in  any  of 
them,  be  fairly  collected  from  the  greater  number.  And 
that  rule  I  conceive  to  be  this :  where  a  vessel  takes  the 


ground  in  the  ordinary  and  usual  course  of  navigation 
and  management  in  a  tide  river  or  harbour,  upon  the 
ebbing  of  the  tide,  or  from  natural  deficiency  of  water,  so 
thatshe  may  float  again  upon  tlie  flow  of  tideor  increase  of 
water,  such  an  event  shall  not  be  considered  a  stranding 
within  the  sense  of  the  memorandum.  But  where  the 
ground  is  taken  under  any  extraordinary  circumstances 
of  time  or  place,  by  reason  of  some  unusual  or  accidental 
occurrence,  such  an  event  shall  be  considered  a  strand- 
ing within  the  meaning  of  the  memorandum.  Accord- 
ing to  the  construction  that  has  been  long  put  upon  the 
memorandum,  the  words  *^  unless  general,  or  the  ship 
be  stranded,"  are  to  be  considered  as  an  exception  out 

of 
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sistent  with  the  cases  quoted  at  the  bar,  and  which  it  is 
not  necessary  for  me  to  repeat.  I  will  only  observe, 
that  the  facts  of  the  case  of  BisJiop  v.  Pentland  {a)  can- 
not, in  my  opinion,  be  distinguished  in  effect  from  those 
of  the  present  case :  it  is  the  last  decision  on  the  sub* 
ject.  It  cannot  be  decided  that  this  is  not  a  case  of 
stranding,  without  over-ruling  that  decision.  The  rule 
as  proposed  upholds  the  judgment  in  that  case:  and  for 
the  reasons  given  I  think  this  is  a  case  of  stranding; 
and  the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  7-B.4^C.  219. 


*         Harrison  against  Courtauld. 

'T^HE  Master  of  the  Rolls  sent  the  following  case  for 
the  opinion  of  this  Court :  — 
On  the  26th  of  December  1826,  Harrison  accepted  a 
bill  of  exchange  of  that  date  for  298/.,  drawn  upon  him 
by  and  payable  to  the  order  of  Stephen  Beuzeville^  at 
three  months  after  date.     Harrison  accepted  the  bill  for 
the  drawer's  accommodation.     Beuzeville  afterwards  in- 
dorsed and  delivered  it  to  Courtaidd  as  a  collateral  secu- 
purchasing  put  rity  for  a  debt  of  2000/.,  which  was  the  balance  due 

of  the  bank- 
rupt's propertj,  upon  certain  transactions  between  them  relative  to  the 

jurmngement  manufacturing  of  silk.  Courtauld  did  not  then  know 
whSch^he^'the*  ^^^  *'^®  ^^"  ^^  accepted  for  accommodation ;  but  he 
indonee,  had      ^gg  informed  of  it  by  Beuzeville  before  entering  into  the 

upon  the  estate ;  '^  *^ 

And  he  after- 
wards gare  them  a  release  of  all  demands,  no  mention  being  made,  during  this  transaction, 
«f  the  bill,  which  had  been  dishonoured.     He  knew  at  the  time  of  the  agreement,  but  not 
when  he  took  the  bill,  that  it  was  accepted  for  accommodation : 

Held,  that  notwithsUnding  the  aboTe  release,  the  acceptor  was  still  liable  at  the  suit  of 
tfa*  indorsee. 


J7.  accepted* 
bill  for  the 
accommodation 
of  B.f  the 
drawer,  who 
indorsed  it  over 
as  security  for 
a  debt,  and 
afterwards 
became  bank- 
rupt.   The  in- 
dorsee entered 
into  an  agree- 
ment with  the 
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1882,       Now,  there  is  no  autliority  for  saying,  that  where  an 
,  accommodation  bill  has  been  indorsed  for  value  to  a 
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againH       party  who  received  it  without  knowing  that  the  accep- 
tance was  for  accommodation,  the  acceptor  can  be  dis- 
charged as   to   such   indorsee   by  ainy  thing  passing 
between  the  indorsee  and  the  drawer.     If,  indeed,  the 
indorsee  knew  the  circumstances  of  the  bill  when  he 
received  it,  some  question  might,  perhaps,  be  raised  on 
the  other  side,  whether  Laxton  v.  Peat  {a)  was  not  still 
an  authority  for  considering  the  acceptor  in  the  light  of 
a  surety,  who  would  be  discharged  by  releasing  the 
drawer.     But  that  point  does  not  arise  here ;  nor  did  it 
necessarily  arise  in  Fentum  v.  Pocock :  and  an  acceptor, 
considered  as  the  principal  party,   can  only   be  dis« 
charged  by  express  agreement  between  him  and  the 
holder.     In  Carstairs  v.  Rolleston  {b)  the  indorsees  of  a 
note  given  to  the  payee  without  consideration,  released 
the  latter  from  the  note  and  from  the  debt;   yet  the 
Court  of  Common  Pleas  considered  the  maker  liable  to 
the  indorsees.    That  case  is  in  point.    It  is  evident  here 
that  the  value  of  the  bill  was  not  included  in  the  agree- 
ment on  the  part  of  the  assignees ;  nor  do  they  stipulate 
for  its  being  given  up.     Couriauld  could  have  no  reason 
for  discharging  the  solvent  acceptor.     The  agreement 
was  only  prospective :  the  acts  which  were  to  be  done 
on  both  sides  before  the  releases  were  completed  might 
never  be  performed ;  and,  in  fact,  had  not  been  done  at 
the  time  when  this  suit  was  commenced.     In  Farquhar 
V.  Southcy  (c),  and  in  Nic/iok  v.  Norris  (^),  decided  in 
this  court  last  Easter  term,  Fentum  v.  Pocock  {e)  was 
recognized  as  an  authority.     Some  doubt,  indeed,  ap- 

(a)  S  Campb,  185.  {b)  S  TautU,  551. 

(c)  1  J/.  4*  Jf.  14.  (</)  Set  the  end  of  the  present  case. 

{e)  5ravn/.  192. 
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1832.  as  could  be  done  by  express  agreement,  an  understand- 
ing  that  this  bill  was  not  to  be  put  in  force.     Then,  if 

Harrisok 

against  this  be  SO,  the  opinion  of  Lord  Eldotij  intimated  in  The 
Bank  of'  Ireland  v.  Ba-esford  (a),  and  expressed  more 
strongly  in  the  subsequent  case  of  Ex  parte  Glendin- 
ning(b\  is  an  authority  for  saying,  that  where  such  in- 
dulgence is  granted  to  the  drawer  of  a  bill,  the  acceptor, 
as  his  surety,  is  discharged.  It  is  suggested  that  Lord 
Eldon  might  have  been  misled  as  to  a  case  at  common 
law  ;  but  it  will  be  remembered  that  he  himself  had  been 
a  common  law  judge.  [Lord  Tenterdcn  C.  J.  And  a 
very  great  one.]  The  agreement  of  October  1827  ap- 
pears to  have  been  intended  as  a  general  settlement 
and  satisfaction  of  demands  among  these  parties:  at 
any  rate  it  must  operate  so  as  to  Harrison. 

Hill  in  reply.  In  answer  to  Ex  parte  Glendinning  (i), 
it  is  sufficient  to  say,  that  the  holder  in  that  case  knew, 
when  he  received  the  bill,  that  it  was  accepted  for  ac- 
commodation. If,  therefore,  the  distinction  drawn  from 
that  circumstance  in  favour  of  Laxton  v.  Peat{c)  be 
available,  it  distinguishes  Ex  parte  Glendinning  from 
the  present  case.  Here  the  holder  did  not  know,  when 
he  took  the  bill,  the  circumstances  of  the  acceptance. 
He,  therefore,  had  a  right  to  look  upon  Harrison  as  an 
acceptor  for  value,  whose  liability  could  only  be  dis- 
charged by  express  agreement. 

Ckdr.  adv,  vtdt. 

The  following  certificate  was  afterwards  sent. 
This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion,  that  under  the  circumstances  above 

(a)  62)010.  235.  (6)  1  Buck*t  Cases  in  Bankruptcy ^  517. 

(c)  9Campb.  185. 

stated, 
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might  immediately  hare  taken  his  remedy  against  the  principal,  but  the 
effect  of  this  deed  b  to  tie  up  his  hands  for  a  length  of  time,  aAer  which 
it  may  be  impossible  for  him  to  indemnify  himself.  [Lord  Tenterden  C  J. 
Whaterer  was  paid  under  the  deed  of  composition  was  for  his  benefit  pro 
tanto.  Parke  J»  How  is  this  case  distinguishable  from  Fentum  t. 
Pocock  (5  Taunt,  192.)  and  Carstairs  t.  RoUetton  (5  Taunt.  551.)  ?]  Those 
eases  were  under  consideration  in  Price  t.  Edmonds  (10  P.  41*  C  578.), 
and  the  Court  there  did  not  act  upon  their  authority,  but  rested  its  judg- 
ment upon  a  different  ground.  Lord  Eldon  appears  on  one  or  two 
occasions  to  have  inclined  in  favour  of  the  decision  in  Laxton  t.  Peai 
(2Camp6.  185.)  against  that  in  Fentum  t.  Pocock. 


Ix>rd  TavTiRDSv  C.  J.  Deeds  of  this  kind  are  very  common,  and  it 
is  Tery  usual  to  insert  clauses  like  the  present,  reserving  the  remedy 
against  sureties.  If  we  were  to  hold  that,  notwithstanding  such  a  pro- 
yi'tto,  the  liability  of  a  person  in  the  situation  of  this  defendant  was  gone, 
it  night  prevent  such  deeds  from  being  entered  into,  which  would  often 
be  against  the  interests  of  all  parties.  In  other  respects  I  think  there  is 
no  material  difference  between  this  case  and  Fentum  v.  Pocock, 

LriTLiDALX  J.  Independently  of  the  doctrine  in  Fentum  v.  Pocock, 
the  special  proviso  here  takes  the  case  out  of  the  common  rule  as  to  the 
discbarge  of  sureties  by  giving  time  to  the  principal ;  for,  in  this  case 
the  plaintifi  might  have  proceeded  against  the  surety  at  any  time,  even 
though  the  instalments  had  been  regularly  paid ;  and  be,  in  that  event, 
might  have  taken  his  remedy  against  the  defendant. 


Pa  an  J.  I  am  of  opinion  that  Fentum  v.  Pocock  is  sound  law,  and 
that  the  present  case  falls  within  its  authority;  independently  of  which, 
there  is  an  answer  to  the  present  objection,  in  the  proviso  which  reserves 
a  power  of  enforcing  the  securities  at  any  time. 

Pasteson  J.  Thomas  v.  Courtney  (1  P.  j*  ^.  1.)  is  an  authority  to 
shew  that  the  securities  in  this  case  could  not  be  affected  by  the  deed  of 
composition. 

Rule  refused. 

(Sev^  as  to  the  effect  of  a  special  reservation  of  securities,  £x  parte 
Gkndinnmgt  1  Bu^,  517,,  which  agrees  with  the  present  case.) 
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1832.        "  That  the  jurors  of  the  jury  of  the  said  court  leet  to 
,  the  number  of  twelve  or  more,  for  the  time  being,  after 

WILLCOCK  ^ 

against  they  Were  and  are  so  sworn  as  aforesaid,  and  during  the 
adjournment  of  the  said  court,  from  time  whereof,  &c., 
have  entered,  and  have  been  u^d  and  accustomed  to 
enter,  and  of  right  ought,  &c.,  and  still  of  right  ought, 
&c.,  with  or  without  the  bailiff  of  the  said  manor  for 
the  time  being,  into  any  dwelling-house  with  the  ap- 
purtenances of  and  belonging  to  any  person  being  an 
inhabitant  and  resiant  within  the  said  manor,  and  sell- 
ing goods  there  by  weights  and  measures,  and  having 
weights  or  measures  in  his  custody  therein  used  and  to 
be  used  by  him  in  and  for  the  sale  of  goods  within  the 
said  manor,  at  seasonable  times  in  the  day  time  by  the 
outer  door  or  doors  of  such  dwelling-house,  with  the 
appurtenances,  the  same  being  respectively  open,  for  the 
purpose  of  searching  for  and  examining,  and  to  search 
for  and  examine  such  weights  or  measures,  and  to  see 
that  they  were  and  are  just,  and  according  to  the  legal 
standards  in  that  behalf;  and  if  upon  such  examination 
any  of  the  said  weights  or  measures  have  been  or  shall 
be  found  by  the  said  jurors  to  be  false,  deceitful,  or 
deficient,  and  not  according  to  the  legal  standards 
in  that  behalf,  then  the  said  jurors  for  all  the  time 
aforesaid  have  broken  and  destroyed,  and  have  used 
and  been  accustomed  to  break  and  destroy,  and  of 
right  ought,  &c.  and  still  of  right  ought,  &c.  such 
last-mentioned  weights  or  measures  so  being  false, 
deceitful,  or  deficient,  to  prevent  the  same  from  being 
afterwards  fraudulently,  deceitfully,  and  unlawfully 
used  within  the  said  manor."  The  plea  then  stated, 
that  before  and  at  the  time  when,  &c.  the  plaintiff 
was  a  resiant  within  the  manor,  and  carried  on  the 

business 
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18S2.       mento  used  and  authorities  cited  are  so  fully  observed 
""—^       upon  in  the  judgment,  that  it  is  unnecessary  to  state 

WlLLOOCK 

againsi       them  Separately. 

Cur.  adxk  vult. 

Lord  Tenterden  C.  J.  in  Michaelmas  term,  delivered 
the  judgment  of  the  Court  as  follows :  — 

The  demurrer  in  this  case  is  founded  on  two  objec- 
tions to  the  several  pleas,  the  one  to  the  custom  set 
forth  (which  his  Lordship  read  as  stated  in  the  plead- 
ings) ;  the  other  to  the  adjournment  of  the  court,  and 
the  time  given  to  the  jury  to  bring  in  their  pres^it- 
ments,  until  the  15th  day  of  December  1829,  which  was 
said  to  be  an  unreasonable  length  of  time  on  the  face  of 
the  plea,  the  court  having  been  holden  on  the  28th  day 
of  May  in  the  same  year.  The  objection  to  the  custom 
was  principally  founded  on  the  case  of  Moore  v.  fVici' 
ers  {a).  In  that  case,  which  was  an  action  of  debt  in  tlie 
court-Ieet  of  the  manor  of  Stepney,  to  recover  the  amount 
of  an  amerciament  affeered,  the  plaintiff  declared  that  he 
was  lord  of  the  manor,  and  prescribed  for  a  court-leet,  and 
set  out  a  custom  that  the  jurors  sworn  and  charged  at  any 
such  leet  to  present  have  presented,  and  used  at  such  leet 
to  present,  after  their  being  sworn,  all  such  things  as  have 
been  before  or  after  their  being  sworn  presentable,  and 
that  such  jury  had  been  used  to  be  adjourned,  &c.  The 
plaintiff  further  declared  that  the  defendant  was  a  cheese- 
monger within  the  jurisdiction,  and  obstructed  the  jurors, 
then  in  the  execution  of  their  duty,  from  entering  into 
his  shop  and  trying  his  weights  and  balances ;  that  the 
jury  at  a  subsequent  court  presented  this  obstruction, 

(a)  Jndr.Al.  191. 

where- 
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1832.        that  they  were  sworn  to  execute  their  office  truly  for  the 
space  of  one  year,  and  that  they  had  power  to  destroy 

WiLLCOCK 

agninsi  whatever  corrupt  victuals  they  found  exposed  to  sale. 
The  plea  then  stated  that  the  defendants  being  chosen 
surveyors  and  sworn  to  execute  the  office  truly,  ex- 
amining the  plaintiff's  meat,  found  a  side  of  beef  corrupt 
and  unwholesome,  and  that  therefore  they  took  it  away 
and  burned  it.  NorlA  C.  J.,  it  seems,  doubted ;  but  the 
other  three  Judges  sftid,  ^'  it  is  a  good  reasonable 
custom.  It  is  to  prevent  evil,  and  laws  for  prevention 
are  better  than  laws  for  punishment.  As  for  the  great 
power  it  seems  to  allow  to  these  surveyors,  it  is  at  their 
own  peril  if  they  destroy  any  victuals  that  are  not  really 
corrupt,  for  in  an  action,  if  they  justify  by  virtue  of  the 
custom,  the  plaintiff  may  take  issue  that  the  victuals 
were  not  corrupt.  But  here  the  plaintiff  has  confessed 
it  by  the  demurrer."  We  think  the  reasons  alleged  in 
support  of  that  custom  were  sound  and  good,  and  for 
the  like  reasons  we  hold  the  present  custom  to  be  valid. 
Such  customs  prevail  in  many  manors,  and  they  are  in 
our  opinion  very  useful  to  the  public,  as  affording  a 
protection  against  fraud  and  deceit.  They  are  also  re- 
cognised by  the  statute  35  G.  3.  c.  102.  s.  6.  and  55  G.3. 
c.  43. 5.12.,  two  statutes  making  provision  for  preventing 
the  use  of  false  weights  and  measures,  and  containing  a 
proviso  that  they  shall  not  lessen  the  authority  of  per- 
sons appointed  at  a  leet  for  the  examining,  breaking, 
and  destroying  weights  or  balances,  or  measures. 

An  objection  was  taken  with  reference  to  this  part  of 
the  case,  that  the  averment  was,  not  that  the  plaintiff's 
pots  were,  in  fact,  false,  deceitful,  and  deficient,  and  not 
according  to,  but  less  than  the  legal  standard,  but  only 
that  the  jury  found  them  to  be  so;  and  for  this  Palmer 
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charged  and  sworn  at  one  court,  to  enquire  and  pre- 
sent, and  to  return  such  their  presentments  at  the  then 
nest  caurty  was  bad.  But  here  the  adjournment  is  of  the 
same  court ;  and  if  the  jury  present  the  plaintiff's  offence 
on  the  adjournment  day,  the  presentment  will  not  be 
made  to  another  court. 

We  are  of  opinion,  therefore,  that  there  must  be  judg- 
ment for  the  defendants. 

Judgment  for  the  defendants. 


SiMONDS  and  Another  against  Hodgson  (a). 
(Error  from  the  Common  Pleas.) 


declaration  stated  in  the  first  count  that  W.  Adams, 
commander  of  a  schooner  brig  called  The  Clarence,  of 


V^  .^/S.-^" '**|J2j".™*"'   T^HIS  was  an  action  on  a  policy  of  insurance.     The 

foreign  port 
by  the  master 
of  a  ihip,  re- 
citing, that  bis 

reuel  bound  to  Bristol,  being  at  Copenhagen  on  the  29th  of  March  1823, 
received  con-  according  to  the  custom  of  merchants  made  his  certain 
mage,  uid^that  writing  obligatory,  or  bottomry  bond,  sealed  with  his 

he  had  bor-  i    j     these  words  • 

rowed  1077/.       ^®*>  *"  *'"^*^  worub  . 
to  defray  the  ^ 

ezpencet  of  repairing  her,  proceeded  as  followrs :  —  "1  bind  myself,  my  ship,  her  apparel, 
tackle,  &C.  as  well  as  her  freight  and  cargo,  to  pay  the  above  sum  with  IS/,  per  cent, 
bottomry  premium ;  and  I  further  bind  myself,  said  ship,  her  freight,  and  cargo,  to  the 
payment  of  that  sum,  with  all  charges  thereon,  iu  eight  days  nfler  my  arrival  at  the  port  of 
London  i  and  /  do  hereby  make  liable  the  said  vessel,  her  freight  ami  cargo,  vAether  she  do 
or  do  not  arrive  at  the  port  of  London,  in  preference  to  all  other  debts  or  claims,  declaring 
that  this  pledge  or  bottomry  has  now,  and  must  have,  preference  to  all  other  claims  and 
charges,  until  such  principal  sum,  with  12/.  per  cent«  bottomry  premium,  and  all  charges 
are  duly  paid:'* 

Held,  upon  error,  that  this  was  an  in&trument  of  bottomry,  for  an  intention  suffi- 
dently  appeared  from  tlie  whole  of  it,  that  the  lender  should  take  upon  himself  the  peril 
of  the  voyage ;  that  the  words  my  arrival,  must  be  understood  to  mean  my  ship's  arrival; 
and  that  the  words,  **  I  make  liable  the  said  vessel,  her  freight  and  cargo,  whether  she  do  or 
do  not  arrive  at  London  s**  were  intended  only  to  give  the  lenders  a  claim  on  the  ship,  in 
preference  to  other  claims,  in  case  of  the  ship's  arrival  at  some  other  than  the  destined 
port>  and  not  to  provide  for  the  event  of  a  loss  of  the  ship. 


^^J^<,  /vi 


(a)  SeeeiTin^A.  114. 
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18S2.       do  or  do  not  arrive  at  the  above-mentioned  port   of 
London,  in  preference  to  all  other  debts  or  claims^  &- 

SiMOlfOS  * 

against  cUtring  hereby  that  the  said  vessel  is  at  present  free  from 
all  incumbrances  whatsoever^  and  that  this  pledge  or 
bottomry  has  now  and  must  have  preference  to  all  other 
claims  and  charges  in  any  shape  or  manner,  until  such 
sum  of  1077/.  175.  9d.  sterling,  with  12  per  cent, 
bottomry  premium,  making  together  1207/-  45.  8d. 
sterling,  with  lawful  interest,  and  all  charges,  are  duly 
paid,  or  until  the  said  Balfour^  £.,  R.^  and  Co.,  or  their 
assigns,  have  declared  themselves  in  writing  fully  satis- 
fied with  security  given  for  such  payment" 

The  declaration  then  stated  that  Balfour  and  Co. 
advanced  the  money  to  W.  Adams  on  account  of  the 
plainti£&  and  out  of  their  monies  on  bottomry,  on  the 
conditions  above  mentioned.  That  afterwards  the  plain- 
tiffs effected  a  policy  of  insurance  with  the  defendant 
to  the  amount  of  200/.  upon  the  goods  and  mer- 
chandizes, and  also  upon  the  ship  Clarence^  at  and  from 
Elsineur  to  London^  which  policy  was  in  the  usual  form ; 
and  it  was  thereby  declared  that  *^  the  said  ship,  &c. 
goods  and  merchandizes,  &c.  for  so  much  as  con- 
cerned the  assured  by  agreement  between  the  assured 
and  assurers  in  that  policy  were  and  should  be  valued 
at  /•  on  bottomry,  free  from  average,  and  without 
benefit  of  salvage."  The  declaration  averred  that  the 
ship  in  the  policy  mentioned,  and  the  200/.  insured, 
were  the  ship  and  part  of  the  1207/.  45.  8d,  mentioned 
in  the  bond,  and  the  bottomry  in  the  policy  was  also 
the  same  bottomry  as  in  the  bond.  That  the  ship 
sailed  on  her  voyage,  and  that  the  plaintiffs  were 
interested  in  the  said  bottomry  to  the  full  amount  in- 
sured ;  that  the  ship,  cargo,  and  fireight,  were  lost  by 

the 
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18S2.       arrival."     The  captain  was  aiot  to  go  to  London  without 
the  ship.    That  was  her  destination,  though  she  belonged 

SOCOKDS 

agamu  to  BHstoL  It  would  be  absurd  to  suppose  the  meaning 
to  be,  that  if  the  ship  were  lost,  and  the  captain  took 
care  never  to  come  to  London^  he  was  not  to  be  liable ; 
but  that  after  the  loss  if  he  accidentally  came  into  that 
port,  he  was  to  be  liable.  Where  money  is  knt  on 
bottomry  it  is  understood  that  if  the  ship  be  lost,  the 
lender  loses  also  his  whole  money;  but  if  the  ship 
returns  in  safety,  then  he  shall  receive  back  bis  prin- 
cipal, and  also  the  premium  or  interest  agreed  upon, 
however  it  may  exceed  the  legal  rate  of  interest,  Wesket 
on  Insurance^  44.  If  the  ship,  therefore,  is  mortgaged, 
that  is  essentially  a  contract  of  bottomr}'.  In  Sayer  v. 
Glean  (a)  the  bond  was  conditioned  to  be  void  on  the 
safe  return  of  the  ship,  or  the  goods,  or  the  borrower, 
yet  it  was  held  a  valid  bottomry  bond.  So  in  the  case 
of  the  Nelson  (£)  it  was  contended  that  the  bond  was  in- 
valid, because  it  bound  the  owners  personally,  as  well 
as  the  ship  and  freight ;  but  Lord  SlaweU  held  that  to 
be  no  objection.  The  case  of  the  Atlas  (c)  may  be  cited 
on  the  other  side;  but  there  it  was  decided  that  the 
Court  of  Admiralty  would  not  entertain  the  suit,  because 
there  was  an  express  stipulation  in  the  instrument  that, 
if  the  ship  were  lost,  the  money  should  be  paid  within 
thirty  days  after  the  account  of  such  loss  should  have 
been  received  in  Calcutta  or  London.  Secondly,  sup- 
posing there  is  no  sea  risk,  and  that  this  instrument 
is  void  as  a  bottomry  bond,  yet  it  is  a  valid  hypothe- 
cation of  the  ship,  her  cargo,  and  her  freight.  And 
although  the  Court  of  Admiralty  might  not  have  inter- 

(a)  1  JLeo.  54.  (6)  1  Hogg.  Jdm,  Bep.  169^  (e)  n>id.  48. 
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18S2.        be,  it  ifl  well  described  in  the  declaration ;  if  otherwise, 

it  is  not     In  the  case  of  The  Atlasj  which  it  has  been 

a^aiwi  attempted  to  distinguish,  the  instrument  was  less  like 
a  bottomry  bond  than  this ;  but  still  that  is  an  authoriQr 
against  the  plaintiffs.  Here,  the  repayment  was  not 
conditional  upon  the  arrival  of  the  ship  at  her  port  of 
destination.  It  is  true,  there  was  a  sort  of  charge  upon 
the  ship,  making  her  liable  if  she  arrived,  but  still  the 
lenders  were  sure  of  their  money.  They  had  a  right  to 
take  the  vessel,  whether  she  did  or  did  not  arrive  at  the 
port  of  London^  for  their  claim,  in  preference  to  all 
other  charges.  If  she  were  stopped  at  any  intermediate 
port,  they  might  take  possession  of  her.  The  essence 
of  a  contract  of  bottomry  is,  that  the  money  lent  shall 
depend  wholly  on  the  existence  of  the  ship,  and  that  the 
only  security  shall  be  on  the  ship  when  it  arrives  at  the 
port  of  destination.  It  is  urged,  that  the  use  of  the 
word  bottomry  in  the  bond  gives  it  its  character;  but 
that  is  not  so  where  provisions  inconsistent  with  the 
character  of  such  a  bond  are  introduced,  as  in  this  in- 
strument. Where  the  captain  makes  liable  his  vessel, 
freight,  and  cargo,  whether  the  ship  do  or  do  not  arrive 
at  London f  the  latter  words  alone  must  prevent  this  from 
being  considered  as  a  bottomry  transaction.  It  is  a  loan 
charged  upon  the  ship,  but  not  to  fail  in  case  she  should 
be  lost. 

Cur.  adv.  xndt. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  came  before  us  by  writ  of  error  from  the  Court 
of  Common  Pleas,  wherein,  upon  a  demurrer  to  the  de- 
clatation,  judgment  was  given  for  the  defendant  Hodgson. 

The 
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18S2.       sufficient  that  the  fact  can  be  collected  from  the  language 
"       of  the  instrument  considered  in  all  its  parts.     It  has 

SlMOVM 

agnintt  been  said,  that  such  instruments  being  the  language  of 
commercial  men,  and  not  of  lawyers,  should  receive  a 
liberal  construction  to  give  effect  to  the  intention  of  the 
parties.  Here,  the  words  of  the  instrument  are,  '^  I  bind 
myself,  my  ship  and  tackle,  &c.  to  pay  the  sum  bor- 
rowed with  12  per  cent,  bottomry  premium  in  eight 
days  after  my  arrival  at  the  port  of  London"  Now,  if 
the  words,  instead  of  a'gfU  dcys  after  wy  arrival^  had 
been  eight  days  after  my  ship's  arrival,  there  could  have 
been  no  doubt  that  the  lender  took  upon  himself  the 
peril  of  the  voyage,  if  there  be  not,  in  some  part  of  the 
instrument,  some  matter  denoting  a  contrary  intention. 
Now,  the  personal  arrival  of  the  master  unconnected 
with  the  ship,  is  a  matter  which  it  cannot  be  supposed 
that  either  party  contemplated ;  it  cannot  be  supposed 
that  the  lenders  looked  to  him  personally,  or  to  his 
personal  means,  nor  that  he  intended  to  pledge  himself 
personally  and  absolutely  for  the  payment  without  re- 
gard to  the  means  with  which  he  might  be  furnished  by 
the  ship  and  her  freight 

And  we  are  therefore  of  opinion,  that  the  words,  **  my 
arrival,"  must  be  understood  to  mean  my  arrival  with 
the  ship,  or  my  ship's  arrival.  We  are  then  to  consider 
whether  there  be  any  thing  in  the  instrument  denoting 
an  intention  contrary  to  the  interpretation  we  have  given 
to  this  very  unusual  phrase,  "  my  arrival."  The  sen- 
tence relied  upon  by  the  learned  counsel  for  the  defend- 
ant as  denoting  such  an  intention  is  in  these  words :  — 
'^  And  I  do  hereby  make  liable  the  said  vessel,  her 
freight  and  cargo,  whether  she  do  or  do  not  arrive  at  the 
above  mentioned  port  of  Ixmdony"  &c. 

But 
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18 32.        inhabitants   of  the  parish  of  Southwedld^  in  the  said 
county  of  Essex^  to  be  ordained,  named,  and  appointed 

TheArroRMBt- 

GxNKRAL      by  the  aforesaid  Anthony  Browne^  and  Joan  his  wife, 

against 

TheMaster,&c.  during  their  lifetime,  and  by  the  survivor  of  them,  and 
School.  ^^^^  ^heir  decease,  by  the  heirs  of  the  said  Anthony^  by 
deed  in  all  future  time  according  to  the  statutes,  orders, 
and  constitutions  of  the  said  Anthony  or  his  executors, 
to  be  made  and  declared  in  writing;  and  that  such 
school  should  be  called  the  grammar  school  of  Anthony 
Braamey  Serjeant  at  Law,  and  that  such  schoolmaster 
and  guardians  and  their  successors  should  be  a  body 
corporate  to  endure  for  all  future  times,  and  that  they 
should  plead  and  be  impleaded,  &c.  by  the  name  of 
The  schoolmaster  of  the  grammar  school  of  Anthony 
Browne^  Serjeant  at  Law,  in  Brentwood  in  the  county 
o{  Essexy  and  the  guardians  of  the  lands,  tenements,  and 
possessions  of  the  same  school ;  and  should  have  a  com- 
mon seal.  And  that  the  said  A.  B.  and  Joan  his  wife, 
and  also  the  said  A,  B.  or  his  heirs  or  executors,  (without 
the  said  Joan)  or  any  other  person  or  persons  to  be 
named  by  the  said  A.  B.  in  his  lifetime,  or  by  his  will 
might,  after  the  said  school  should  have  been  so  founded 
and  established,  give  and  grant  manors,  messuages, 
lands,  tenements,  rectories,  parsonages,  tithes,  rents, 
and  hereditaments  to  the  clear  yearly  value  of  36/.  be- 
yond all  yearly  charges  and  reprizes,  to  the  said  school- 
master and  guardians;  to  hold  to  them  and  their 
successors  for  ever,  to  fulfil  and  execute  the  orders, 
statutes,  and  constitutions  to  be  made  by  the  said  A,  B. 
or  his  executors,  and  to  be  corrected  when  to  them 
should  seem  meet,  without  any  fine  for  licence  of  alien- 
ation or  mortmain,  &c.  And  it  was  by  the  said  letters 
patents  further  granted   to  the  said  A,  B.  and  Joan 

his 
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18S2.       feet  a  fit  person  to  be  schoolmaster  or  guardian,  for 
"— ""       that  time  only. 

The  AnoKNKT- 

Gbmxral  By  indenture  of  the  28th  of  Jvly^  Sii.%  PhU.  Sf  M. 

TbeMaftter.&c.  the  said  Anthony  Browne  and  Joan  his  wife  appointed  a 

master  and  guardians ;  to  whom,  by  indenture  of  feoff> 
ment  of  the  S  1st  of  the  same  month,  they  granted  cer- 
tain lands  and  tenements  in  the  parish  of  Chigwellj 
Essex,  habendum  to  them  and  their  successors,  to  the 
intent  that  they  should  perform  and  fulfil  the  statutes, 
ordinances,  &c.  of  the  said  A,  B.  made,  or  by  him  or  his 
executors  in  writing  to  be  made,  ordained,  and  declared, 
and  when  to  the  said  A.  B.  and  Joan  his  wife,  or  to  the 
heirs  of  the  said  A.  B.  should  appear  expedient,  to  be 
by  them  corrected.  And  by  his  will,  dated  December 
20th,  1565,  the  ,said  A,  J3.,  then  Sir  Anthony  Browne 
Knight,  devised  a  messuage  and  lands,  &c.  to  the 
master  and  guardians  and  their  successors,  to  the  like 
intents;  and  also  other  property  for  the  maintenance, 
by  the  master  and  guardians,  of  five  poor  folks  in 
SouthwedUt,  to  be  nominated  by  A*  B.  during  his  life, 
and  after  his  decease  by  Joan  B, ;  and  after  her  decease 
by  one  Dorothy  Hudleston  during  her  life;  and  after- 
wards by  such  persons  and  their  heirs  as  should  possess 
the  manor  of  Souihweald  (then  held  by  A.  J8«),  in  manner 
and  form  as  A.  B.  and  his  executors  should  in  writing 
declare.  Sir  AL  B.  died  without  issue,  leaving  Wystan 
Browne  his  heir  at  law. 

In  pursuance  of  a  decree  of  the  Court  of  Chancery, 
made  in  the  twelfth  year  of  Queen  Elizabeth,  the  said 
Wystan  Browne  gave  a  deed  of  assurance  to  the  master 
and  guardians  of  the  lands  and  premises  above  men- 
tioned ;  and  he  afterwards  executed  a  conveyance  of  the 
same  to  them.     By  his  willi  dated  in  1580,  reciting  that 

the 
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1832.       foundation,  and  body  corporate  for  ever.     Certain  ad- 
_  vantai2:es  were  iriven  by  these  statutes  to  the  scholars  who 

HwAttoemxt-  ^  .  . 

Gbmbral  should  be  of  kin  to  the  said  founder  or  patron ;  and  par- 
TbeMait<r,&c.  ticularly,  that  no  scholar  who  should  be  of  kin  to  the 
SchooL  patron  should  be  removed  without  the  patron's  consent. 
No  other  scholar  brought  to  the  school  was  to  be  refused 
or  put  away  without  the  consent  of  the  patron  or  guar- 
dians. The  schoolmaster  was  not  to  absent  himself  be- 
yond  a  certain  time  without  leave  from  the  patron  under 
his  hand,  except  on  urgent  occasion.  If  he  were  unduly 
absent,  a  substitute  during  such  absence  was  to  be  ap- 
pointed by  the  patron.  There  were  other  ordinances 
for  the  good  government  of  the  school ;  and  r^ulations 
respecting  the  almspeople. 

In  16S2  Dame  Elizabeth  Browne^  to  whom  a  life  in- 
terest in  the  patronage  was  given  by  the  statutes  of 
1622,  and  Peter  Latham^  her  then  husband,  acted  as 
patrons  of  the  school ;  and  there  was  reason  to  suppose, 
that  in  16^5  they  appointed  a  schoolmaster.  In  1655 
a  schoolmaster  was  appointed  by  John  Braame^  son  of 
Sir  Atithomfj  whose  widow  the  said  Elizabeth  was. 

The  case  then  set  out  an  indenture  of  release  and  an 
indenture  of  bargain  and  sale,  bearing  date  the  25th  of 
February  1684,  between  Sir  Anthony  Braame  of  St. 
.  Martin^ s^in-the-FieldSj  Middlesex^  and  his  wife,  Wistan 
Braxne  of  Grat/s  Inn  Esq.  and  his  wife.  Waller  Bacon^ 
Sir  William  Scroggs  of  Weald  Hally  in  the  county  of 
EsseXf  Knight,  son  and  heir  of  Sir  William  Scroggs^  late 
Chief  Justice  of  the  King's  Bench,  deceased ;  and  Mary^ 
wife  of  the  first-mentioned  Sir  William^  Dame  Ann 
Scroggs,  relict  of  the  late  Sir  Williamj  and  Sir  Robert 
Clayton  of  London,  Knight,  of  the  first  part;  Edmund 
King  and  Simon  Norwich,  of  the  second  part ;  and  Eras" 

mus 
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1832.       said  Sir  William^  did  grant,  bargain,  sell,  alien,  release, 
"■""       and  confirm,  at  the  nomination  of  the  said  Erasmus  Smith j 

TheArromKiY-  1,1.  1       , 

GiKBKAL     all  the  manors,  lordships,  messuages,  lands,  tenements, 

Thc5S^,&c  rectory,  hereditaments,  and  premises  by  the  former  in- 

*    sSooL^"  denture  and  fine  mentioned  to  be  conveyed,  habendum, 

to  the  use  of  King  and  Norwich^  their  heirs  and  assigns, 

upon  trust  (subject  to  certain  annuities)  for  Erasmus 

Smith,  his  heirs  and  assigns. 

An  Erasmus  Smith,  claiming  under  these  deeds,  after- 
wards appointed  a  schoolmaster.  It  did  not  appear 
that  the  right  of  patronage  to  the  school  had  ever  been 
exercised  by  any  person  claiming  as  heir  general  of 
Wystan  Browne. 

By  indenture  of  feofiment  and  indenture  of  bargain 
and  sale  of  the  21st  o(  January  1752,  between  Richard 
Draper  Esq.,  one  of  his  Majesty's  Serjeants  at  Law,  of 
the  first  part ;  Henry  Kirkham,  Esq.  and  Anne  his  wife, 
(one  of  the  two  surviving  daughters  of  Erasmus  Smith,) 
Smith  KirJcham,  their  only  son,  and  the  several  children 
oi  Mary,  the  other  daughter  (also  deceased)  of  Erasmus 
Smith,  of  the  second  part;  and  Thomas  Tower,  of  the 
Inner  Temple,  Esq.,  of  the  third  part;  in  consideration 
of  11453^  paid  to  the  said  Richard  Draper  by  the  said 
Thomas  Tamer,  by  the  direction  of  the  said  parties  of  the 
•  second  part,  the  said  Richard  Draper,  by  the  like  direc- 
tion, enfeoffed  and  confirmed,  and  bargained  and  sold, 
and  the  said  parties  of  the  second  part  granted,  ratified, 
and  confirmed  to  the  said  Thomas  Tower,  his  heirs  and 
assigns  for  ever,  the  manor  of  Southweald,  &&,  the  patron- 
age and  right  of  placing  the  schoolmaster  in  Brentwood 
school,  and  the  gift  and  power  of  placing  poor  people  in 
the  almshouses,  and  all  other  the  premises  before  con- 
veyed (in  November  1751)  to  the  said  Richard  Draper  by 

lease 
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1 832.  Amos  for  the  informant   The  patronage  of  this  school, 

"""""  thooirh  it  has  for  some  time  been  aliened,  could  not 
GxiriaAL  legally  be  so  disposed  of.  The  right  of  foondership  is 
TheMattert&e.  not  Capable  of  alienation :  it  is  inseparable  from  the 
Scbod.  blood,  and  could  not  be  granted  to  the  king,  Magdalen 
College  case  (a).  It  is  said  in  EnglefielcCs  case  {b)  (re- 
ferring to  Bro,  Abr.  tit,  Corodies)  that  in  the  time  of 
Henry  VIII.  it  was  held  that  a  foundership,  which  is  a 
thing  annexed  inseparably  to  the  blood  of  the  founder, 
should  not  be  forfeited  by  attainder.  In  the  report  of 
lEnglefielSs  case,  Moor^  822.  CoJce^  in  argument,  refers 
to  a  case  decided  in  10  H.  8.,  (which  is  not  comprised 
in  the  year-books,)  as  shewing  that  a  foundership  is  not 
forfeitable.  In  Co.  Litt.  99  a.  it  is  said  that  tenure  in 
frankalmoigne  is  an  incident  to  the  inheritable  blood 
of  the  grantor,  and  cannot  be  transferred  or  forfeited, 
no  more  than  a  foundership  of  a  house  of  religion, 
homage  ancestrel,  or  any  other  incident  to  their  in- 
heritable blood.  In  Bro.  Abr.  Corodies^  5.  a  case  is 
cited  in  which  it  was  laid  down  that  **  foundership  (of 
an  abbey)  is  annexed  to  the  blood,  and  cannot  be 
granted  to  any  one ;  and  if  the  church  be  dissolved  the 
founder  shall  have  the  land,  yet,  it  seems,  the  founder- 
ship  cannot  escheat,"  that  is,  by  death  without  heir; 
nor,  as  it  seems,  can  it  be  forfeited  by  felony;  *'  for 
it  is  a  thing  annexed  to  the  blood,  which  cannot  be 
separated  as  it  is  said.  Quod  nota.  For  a  man  who 
is  heir  of  another  cannot  make  another  to  be  heir/' 
In  the  case  of  The  Earldom  of  Oxford  (c)  Dodridge  J. 
instances  a  foundership  as  one  of  the  things  granted  in 
fee-simple,  which  cannot  be  aliened.     Where  a  person 

{a)  1 1  Bep.  77  a,  78  a.  (6)  7  i?^.  13  a. 

(e)  Sir  W.  Jones,  125. 

sdsed 
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1882.     ford  {a)  before  referred  to :  and  be  tbere  obsenres,  that 
tbe  king  may  be  presumed  to  repose  a  confidence  in  the 
Gkhxeal      posterity  of  the  first  grantee,  which  would  not  extend  to 
TlMMMter,&c.  his  or  their  assigns.     So,  where  a  power  is  of  a  kind 
SdMoL        which  indicates  a  personal  confidence^  it  most,  prima 
fiusie,  be  understood  to  be  confined  to  the  individual  to 
whom  it  is  given;  and  will  not,  except  by  express  wordsy 
pass  to  others:  a  power  given  to  heirs,  for  instance^  can- 
not be  transferred  to  deyisees*     CoU  v.  Wade  (i),  cited, 
Siigden  on  Powers  180,  5th  edit.   (He  then  proceeded  to 
argue,  that  in  the  present  case,  the  duties  and  auAorities 
imposed  upon  and  intrusted  to  the  patron  in  yarioas 
parts  of  the  letters  patent  and  statutes,  indicated  a  per- 
sonal trust  and  confidence  in  the  parties  upon  whom,  by 
the  MJ^ed&c  words  of  those  documents,  the  right  of  pa^ 
tronage  was  conferred.) 

Sir  James  Scarlett^  for  the  defendant  C  T.  Towers 
and  PresUm  for  the  other  defendants.  No  direct 
authority  has  been  adduced  against  the  alienation  nnder 
"which  the  defendant,  C.  T.  Tower,  claims ;  and  this  is  a 
strong  argument  in  his  favour;  for  there  are  in  fiiet 
many  instances  in  which  tbe  patronage  of  schods  ha^ 
been  originally  given  or  reserved  to  an  individual  and  his 
heirs,  but  has  since  been  aliened,  and  is  still  enjoyed  by 
the  alienee.  The  school  of  Wraghy  in  Ldnodnshire,  \s 
an  example;  Carlid^s  Description  of  Endowed  Qrammar 
Schools,  voL  L  p.  857 ;  and  others  wiU  be  found  in  the 
same  work,  vol.  i.  p.  480. ;  vol.  ii.  p.  299. 816.  The  case 
of  the  school  of  Wotton'-under^Edge,  mentioned  in  the  1 7th 
Report  of  the  Commissioners  of  Charides,  is  nearly  in 

(a)  Sir  W.  /one*,  1  f,  &c.  (6)  16  Vu.  jun.  27. 

point. 
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1882.       was  founded  by  charter  of  Qoeen  Eleanory  dowager  of 
""■"■       Hen.  3.  (confirmed  by  charters  of  Edao.  2.  &  S,),  which 

The  Attokvit* 

Gkvseal  reserved  the  appointment  of  a  master  to  the  qneen,  and 
llMMattery&c.  to  all  succeeding  queens  of  EnglaruL  It  was  held  that 
aSbodl''*^  SQ<^h  A  ^  desultory  kind  of  inheritance"  might  be  specially 
limited  in  the  patronage  of  an  hospital  newly  founded. 
Atkins  V.  Montague,  (a)  In  the  act  1  W.^rM.c.  26. 
s.  4.  it  is  assumed  that  the  patronage  of  a  firee-school 
may  be  mortgaged ;  and  enactments  are  made  to  meet 
such  a  case.  The  case  of  the  Earldom  of  Oxford^  dted 
on  the  other  side,  to  show  that  an  office  implying  trust 
is  not  assignable,  related  to  an  office  of  a  very  peculiar 
kind)  that  of  Great  Chamberlain  of  England;  and 
Crew  C.  J.  was  of  opinion  that  even  that  might  be 
aliened:  and  a  case  is  there  cited,  (&)  from  the  Year 
Book,  18  Ed.  S.,  where  it  was  held,  that  the  office  of 
seijeanty  in  the  cathedral  church  of  Lincolnj  though 
an  office  of  trust,  was  grantable.  And  the  same  doc- 
trine will  apply  to  all  cases  of  patronage,  except  where 
there  is  some  peculiarity  which  necessarily  renders  it 
personal  to  the  individual,  or  limits  it  to  the  blood. 

The  right  here  in  question  is  not  (estcept  in  the  par- 
ticular sense  before  adverted  to)  a  trust  A  jus  patron- 
atus  at  common  law  is  a  part  of  the  old  and  absolute 
dominion  which  the  founder  had  over  the  property, 
which  he  has  never  granted  away,  atid  in  which  his 
heirs  acquire  as  atnple  a  right  as  he  himself  originally 
had.  If  he  has  Hot  expressly  appointed  any  person  to 
exercise  the  patronage  ad  vacancies  occUr,  it  cdmes  to 
the  heir,  nbt  as  a  trust,  for  it  was  not  a  trust  in  the 

(o)  Cases  in  Chanc.  SI4.     And  tee  Skinn.  14.     2  XiA.  808.|  And  The 
Lessee  of  Lord  Bnunker  v*  Alkins,  Sir  T.  Jones,  176* 
(6)  Sir  IT.  Jones,  no, 

hands 
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18d2.        descendant  of  the  founder,  and  therefore  no  claim  to 
"^  a  corody  could  arise.    This  is  fully  explained  by  a  case 

OixtftAi  in  Bra.  Air.  Petition  26.,  from  the  Year  Book,  5  EdL  4. 
TheMiiii^aDe.  118.  William  Millam  founded  the  Abbey  of  Leicester 
ScfaooL  before  time  of  memory;  the  signory  descended  to 
Simon  de  Monfbrt^  who  was  attainted  (temp.  Hen.  3.) 
for  levying  war  against  the  king;  whereupon  the  ad- 
Towson  and  patronage  of  the  abbey  passed  to  the  king ; 
and  the  question  arose,  on  petition  of  right,  in  the  time 
of  Edward  4.,  whether  the  king  could  insist  upon  a 
corody  for  his  servant,  it  being  admitted,  that  he  had 
the  patronage,  but  denied  that  he  was  patron  in  jure 
corona^  or  that  the  abbey  was  founded  by  him  or  his 
progenitors;  and  it  was  held  that  foundership  may 
come  to  the  king  by  escheat  or  forfeiture  for  treason  j 
.  but  he  shall  not  therefore  have  a  corody,  as  he  shall 
where  he  or  his  ancestors  were  the  founders.  The 
blood  of  the  founder  could  not  be  transferred  to  the 
king,  though  the  patronage  might.  So,  where  land  was 
held  in  frankalmoigne,  if  the  seignory  were  transferred^ 
the  service^  which  was  to  pray  for  the  souls  of  the 
grantor  and  his  heirs,  could  not  pass  with  it.  The 
same  observation  applies  in  the  case  of  homage  an- 
cestral. And  a  power  given  to  a  man  and  his  heirs, 
where  a  personal  confidence  is  implied,  falls  within  the 
same  reasoning.  None  of  these  cases  afford  any  ground 
for  questioning  that  the  jus  patronatiis  of  a  foundation 
like  the  present  may  be  transferred,  though  the  personal 
quality  of  foundership  is  unalienable. 

Amos  in  reply.  As  to  the  distinction  attempted  be^ 
tween  foundership  and  patronage^  it  appears  from  the 
case  of  the  Abboi  de  Lyra^  cited  in  the  case  of  Sutioris 

HospUci 
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18S2.        been  considered  an  anomaly  in  our  law:  but  in  that 

case  there  is  some  control,  by  the  intervention  of  the 

Gkhxral  bishop  to  whom  the  clerk  is  presented ;  and  even  where 
Tbelfaster.&c  the  advowson  is  donative,  the  incumbent  must  be  a 
SAoST^  priest,  subject,  as  such,  to  the  superintendence  of  the 
ordinary,  and  liable  to  ecclesiastical  censures  in  case  of 
misconduct:  whereas  in  the  present  instance,  if  the  pa* 
tronage  b  alienable,  there  is  no  restriction  as  to  the  parQr, 
and  no  control  over  hb  conduct.  The  supposed  alien- 
ations of  thb  patronage  before  that  in  1752,  are  by  no 
means  conclusive.  One  of  them  was  in, the  case  of  Sir 
Jinttumy  Browne^  who  is  styled  cousin  and  heir  of  the 
founder;  and  there  is  no  proof  that  he  was  not  so.  It 
is  true  there  was  a  devbtion  from  the  line  of  inheritance 
in  giving  a  life  estate  to  Dame  Elizabeth  after  the  death 
of  Sir  Anthony,  her  husband,  but  this  was  an  error,  pro- 
bably occasioned  by  a  similar  estate  having  been  granted 
to  the  founder^s  widow  in  the  original  letters  patent. 

Cur.  adv.  tuli. 

The  following  certificate  was  afterwards  sent  t  — - 
This  case  has  been  argued  before  us  by  counsdi  and 
Vre  are  of  opinion  that  the  right  of  appointing  the 
master  of  the  said  grammar  school  and  the  wardens  of 
the  lands^  tenements,  and  possessions  of  the  same  school. 
Vested  in  the  heirs  of  Anthony  Browne,  the  founder  of 
the  said  school^  by  the  letters  patent  df  the  5th  of  July^ 
in  the  fourth  year  of  the  reign  of  King  Philip  and  Queen 
Mary,  wa%  in  point  of  law^  capable  of  alienation* 

The  second  question  stated  in  the  Case  was  hot 
debated  before  us^  it  having  been  admitted  by  the 
tomisel  fdi^  th^  Attorney-Generali  that  if  the  right 
W^  to^piibld  of  blienatidni  it  was  legally  totiidfid  to^ 

litid 
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1882.        franchises^  as  in  the  said  letters  patent  was  in  that  be- 
_  half  mentioned;   and  our  said  late  king  did  further. 

The  Mmyor  ° 

mod  BorgOTfet   pardon,  remise  and  release  to  the  mayor  and  burgesses, 

of  I4TMB  Riou 

and  their  successors  for  ever,  twenty-seven  marks,  parcel 
of  thir^*two  marks  of  the  fiurm  of  the  same  borough, 
and  the  liberties  thereof,  anciently  by  letters  patent,  or 
in  aiiy  other  manner  due;  our  said  Lord  the  King, 
willing  not  that  the  same  mayor  and  burgesses,  or  their 
successors,  should  be  charged  of  the  further  portion 
of  the  aforesaid  &rm  besides  the  said  five  marks, 
but  that  they  should  be  acquitted  and  for  ever  dis- 
charged of  the  twenty-seven ;  and  that  the  mayor  and 
burgesses,  or  their  successors,  all  and  singular  the 
buildings,  banks,  sea  shores,  and  all  other  mounds  and 
ditches  within  the  aforesaid  borough  of  lA/me^  or  in 
any  wise  belonging  or  appertaining^  or  situate  between 
the  same  borough  and  the  sea,  and  also  the  said  building 
there  called  the  pier  quay  or  the  cob,  at  their  own  costs 
and  expenses  thenceforth  from  time  to  time  for  ever 
should  well  and  suflSciently  repair,  maintain,  and  sup- 
port as  often  as  it  should  be  necessary  or  expedient:  and 
the  king  then  granted  that  the  mayor  should  be  clerk 
of  the  market,  and  that  the  mayor  and  burgesses  should 
have  the  fines  and  amerciaments  forfeited  before  the 
clerk  of  the  market,  and  should  have  full  power  and 
authority,  and  licence^  from  time  to  time  for  ever,  to  dig 
stones  and  rocks  in  any  places  whatsoever  vrithin  the 
borough  and  pari3h  of  the  town  aforesaid,  out  of  the 
sea  and  on  the  sea-shore  in  the  borough  and  parish 
aforesaid,  adjoining  to  the  said  borough  or  town,  for 
the  reparation  and  amendment  of  the  port  and  building 
aforesaid,  called  the  pier  quay  or  cob,  and  other  neces- 
sary reparations  and  common  works  of  the  same  town 
and  borough  which  said  letters  patent  the  mayor  and 

burgesses 
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1882.        franchises^  as  in  the  said  letters  patent  was  in  that  be- 
_  half  mentioned;   and  our  said  late  king  did  further, 

The  MmjoF  " 

mod  BurgMsei   pardon,  remise  and  release  to  the  mayor  and  burgesses, 

of  I4TMB  Riou 

and  their  successors  for  ever,  twenty-seven  marks,  parcel 
of  tbir^^two  marks  oi  the  fiurm  of  the  same  borough, 
and  the  liberties  thereof,  anciently  by  letters  patent,  or 
in  any  other  manner  due ;  our  said  Lord  the  King, 
willing  not  that  the  same  mayor  and  burgesses,  or  their 
successors,  should  be  charged  of  the  further  portion 
of  the  aforesaid  &rm  besides  the  said  five  marks, 
but  that  they  should  be  acquitted  and  for  ever  dis- 
charged of  the  twenty-seven ;  and  that  the  mayor  and 
burgesses,  or  their  successors,  all  and  singular  the 
buildings,  banks,  sea  shores,  and  all  other  mounds  and 
ditches  within  the  aforesaid  borough  of  lA/me^  or  in 
any  wise  belonging  or  appertaining  or  situate  between 
the  same  borough  and  the  sea,  and  also  the  said  building 
there  called  the  pier  quay  or  the  cob,  at  their  own  costs 
and  expenses  thenceforth  from  time  to  time  for  ever 
should  well  and  suflSciendy  repair,  maintain,  and  sup- 
port as  often  as  it  should  be  necessary  or  expedient:  and 
the  king  then  granted  that  the  mayor  should  be  derk 
of  the  market,  and  that  the  mayor  and  burgesses  should 
have  the  fines  and  amerciaments  forfeited  before  the 
clerk  of  the  market,  and  should  have  full  power  and 
authority,  and  licence^  from  time  to  time  for  ever,  to  d^ 
stones  and  rocks  in  any  places  whatsoever  within  the 
borough  and  pari3h  of  the  town  aforesaid,  out  of  the 
sea  and  on  the  sea-shore  in  the  borough  and  parish 
aforesaid,  adjoining  to  the  said  borough  or  town,  for 
the  reparation  and  amendment  of  the  port  and  building 
aforesaid,  called  the  pier  quay  or  cob,  and  other  neces- 
sary reparations  and  common  works  of  the  same  town 
and  borough*  which  said  letters  patent  the  mayor  and 

burgesses 
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18S2.       liable  to  repair,  and  ought  at  their  own  proper  costs  and 

charges,  well  and  sufficiently  to  have  repaired,  nudn- 

nd  BorgfMw  tained,  and  supported,  and  still  are  liable,  &c.  when  ne- 

agahui       cessary  or  expedient,  so  as  to  prevent  damage  or  injury 

to  the  said  messuages,  &c  of  the  plaintiff  by  the  sea. 

Breach,  that  the  defendants  knowing  the  premises^ 
wrongfully  suffered  the  siud  buildings,  banks,  sea  shores, 
and  mounds,  to  be  and  continue  ruinous,  prostrate 
fallen  down,  out  of  repair,  and  in  decay,  for  want  of 
needful  reparation,  &c ;  that  by  means  of  the  banks 
and  sea  shores  being  ruinous,  prostrate  fallen  down, 
and  in  great  decay,  for  want  of  due,  needful,  pro- 
per, and  necessary  repairing,  maintaining,  and  sup- 
porting the  same,  the  sea  and  waves  thereof  ran  and 
flowed  with  great  force  and  violence  in,  upon,  under, 
over,  and  against  the  plaintiff's  messuages,  cottages, 
buildings,  and  closes,  and  thereby  greatly  inundated, 
damaged,  injured,  undermined,  washed  down,  beat  down, 
prostrated,  levelled  and  destroyed  the  siud  messuages, 
cottages,  and  buildings ;  and  the  materials  of  the  same, 
together  with  the  earth  and  soil,  and  part  of  the  said 
closes,  were  washed  and  carried  away,  to  the  injury  of 
the  plaintiff  in  his  possession  of,  and  reversionary  estate 
in,  the  said  premises  respectively.  There  were  other 
counts  which  it  is  unnecessary  to  state.  The  defendants 
pleaded  the  general  issue. 

The  jury  found  a  verdict  for  the  plaintiff  on  the  first 
count  of  the  declaration,  and  were  discharged  from 
giving  a  verdict  on  the  other  counts.  The  Court  of 
Common  Pleas  (a)  having  given  judgment  for  the  plain- 
Uff,  the  cause  was  removed  by  writ  of  error  into  this 
(Pourt.     The  case  was  argued  in  last  Hilary  term  by 

(a)  See  5  .Bi»^.  91. 

Sir 
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ISSiL       bave  been  granted  for  (inter  alia)  the  repairs  of  sea  walls^ 
"       to  issue  a  commission,  under  which  the  lands  may  be 

The  Major 

aodBurgcnts  appropriated  to  such  uses  as  were  appointed  by  the 

•f  Ltmk  Riaxt 

ogakui       donors. 

But,  assuming  that  a  condition  annexed  to  a  grant 
of  land  as  late  as  the  time  of  Car,  1.  would  give  a 
stranger  a  right  of  action  for  an  injury  sustained  by 
bim  by  breach  of  that  condition ;  it  does  not  appear 
from  this  charter  that  any  such  condition  was  annexed 
to  the  grant.  This  charter  does  not  make  the  grant 
upon  any  condition  to  repair,  but  is  a  simple  declaration 
of  the  king's  will  that  the  corporation  shall  repair ;  that 
alone  cannot  create  an  obligation  of  this  kind.  Besides, 
the  condition  to  repair  is  confined  to  the  clause  remitting 
twenty-seven  out  of  tliirty-two  marks,  and  does  not  ex- 
tend to  the  other  specific  grants,  as  of  toll,  &c.  The 
construction  of  the  charter,  therefore,  is,  at  all  events, 
only  that  the  king  remits  part  of  the  fee-farm  rent  to  the 
corporation  on  condition  that  they  repair;  and  where 
there  are  several  distinct  grants  by  one  charter,  one  may 
be  forfeited  without  the  rest,  Rejp  v.  The  Corporation  of 
Maidenhead  {a).  Then,  if  the  charter  itself  does  not  giye 
a  right  of  action  to  a  stranger,  the  fact  alleged  that  the 
corporation  accepted  the  charter  and  enjoyed  the  benefits 
granted  by  it,  will  not  have  that  operation ;  for  the 
mere  possession  or  title  to  land  under  a  charter  ac- 
cepted cannot  create  an  obligation  to  repair,  or  give  a 
right  of  action  to  an  individual  injured  by  reason  of 
non-repair.  The  obligation  must  be  alleged  to  be  rntione 
tenurae.  Rex  v.  Kerrison{b).  An  attempt  was  there 
made,  as  in  this  case,  to  establish  that  ownership  was 

(a)  PalimT,  82.  {b)  I  M.  f  S.  45J. 

sufficient 
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1882.       in  their  favour.     A  township  is  liable  to  repair  roads  by 

usage,  and  not  by  tenure,  and  the  fact  of  having  re- 

ud  BurgMMt  paired  is  that  which  fixes  the  charge*     Where  a  party 

ofLTMKRlOXt    f  &  t-     J 

agahut        is  charged  with  the  repair  of  roads  by  reason  of  tenure^ 
it  is  sufficient  to  allege  the  obligation,  without  stating 
actual  repair,  though  it  be  usually  alleged.     The  re* 
pairing  is  evidence  of  the  obligation.    In  the  present 
case,  a  duty,  the  n^lect  of  which  may  affect  the  public^ 
is  imposed  on  a  corporate  body  by  the  king^s  charter^ 
which  charter,   and  certain  benefits  conferred  by  it» 
have  been  accepted   by  the  grantees:  if  they  do  not 
perform  the  duty  imposed,  an  indictment  will  lie  against 
them  for  the  general  injury  to  the  public,  and  an  action 
at  the  suit  of  any  individual  who  has  sustained  a  par- 
ticular injury :  and  a  declaration,  founded  on  such  duty, 
need  not  state  that  the  corporation  has  actually  repaired 
before.     The  grant  here  must  be  presumed  to  be  one 
for  the  benefit  of  the    public,    and    the    individuals 
composing  the  public  have  a  right  to  require  perform- 
ance of  that  duty,  and  although  there  may  be  other 
remedies  as  between  the  king  and  the  grantee,  the  public 
are  not  bound  to  wait  till  the  king  chooses  to  enforce 
them.  The  king  may  get  rid  of  the  franchise,  but  so  long 
as  the  grantee  holds,  it  is  his  duty  to  perform  the  con- 
ditions on  which  be  holds;  and  if  he  neglects  so  to  do^ 
the  law  gives  a  remedy  to  any  one  injured  by  it     If  a 
man  be  owner  of  a  ferry  to  which  toll  is  attached , 
either  by  prescription  (which  supposes  a  grant  before 
legal  memory),  or  by  a  grant  made  since  legal  memory, 
and  neglects  to  keep  a  boat,  or  refuses  to  take   a 
passenger  without  more  than  the  legal  toll,  or  suffer  s 
the  ferry  to  fall  into  decay  for  want  of  repairing  th  e 
access  to  it,   the  king  may  repeal  the  grant  by  scire 

facias 


6^11     S.J 


86  CASES  IN  HILARY  TERM 

18S2.       statute,  and  an  action  lies  against  him  for  neglect  of  the 
'  duty  of  his  office.     Thus  in  Lane  v.  Cotton  (a\  it  was 

The  Mayor  ^  ^ 

•nd  BurgesMs  held  by  three  Judges,  {Holt  C.  J.  control,)  that  an  action 

of  Lyme  Rcois  ,  ,  i.  .  t  i   /. 

t^gaimt  would  not  lie  against  the  postmasters-general  for  ex- 
chequer bills  lost  out  of  a  letter ;  but  it  was  conceded, 
that  the  action  would  lie  against  the  inferior  officer  to 
whom  the  letter  had  been  delivered.  So  if  a  custos  bre- 
vium  keep  records  in  his  office  so  negligently  that  they 
are  altered,  though  they  do  not  appear  to  have  been  so  by 
his  consent,  and  the  attorneys  of  the  court  had  privilege 
to  view  the  records  without  control,  still  he  is  liable, 
on  the  ground  that  he  has  taken  upon  himself  to  keep 
the  records,  Herbert  v.  Pagett  (b) ;  and  in  general  an 
action  lies  against  a  man  for  n^lecting  to  do  that  which 
by  virtue  of  his  office,  or  by  other  legal  obligation,  he 
ought  to  do.  Com.  Dig.  tit  Action  on  the  Case  for 
Negligence,  A.  2.  A.  3,,  as  if  a  parson  is  bound  by  pre- 
scription to  find  a  bull  and  boar  yearly  for  the  increase 
of  the  catde  within  his  parish,  and  does  not  do  so, 
1  Boll.  Abr.  109.  Moore,  SS5. ;  or  if  a  person  be  bound 
to  repair  a  bridge,  by  the  neglect  of  which  damage  is 
sustained,  Steinson  v.  Heath  (c) ;  or  to  repair  a  bank, 
and  does  not  do  it,  whereby  the  land  of  another  is  sur- 
rounded, 1  Boll.  Abr.  105.  It  may  be  said  these  are 
cases  of  prescription,  but  that  is  immaterial,  because 
every  prescription  is  supposed  to  be  founded  on  a  grant 
to  which  the  obligation  was  originally  annexed.  Mayor 
of  Lynn  v.  Turner  (d).  The  obligation  may  begin  within 
the  time  of  legal  memory,  as  appears  from  Callis,  117*  a., 
and  the  case  from  the  Year-book,  11  Hen.  7.  f.  12.,  and 
Porter's  case(e),  there  cited.     Whether  the  burden  is 

(a)  ISaUc.n.  (6;  I  Lev.  Si. 

(c)  3  Leo,  400.  (</)  Cowp.  86. 

(e)  1  Rep,  S5  h. 

thrown 
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1832.       which  the  land  was  granted.     That  case  is  in  fisivour  of 
"""       the  defendant  in  error;  for,  here,  the  grut  and  the  terms 

The  Mftjor  ^ 

andBurgeases  annexed  to  it,  appear  on  the  face  of  the  declaration; 

of  XiTMX  RbOIS 

agamu  the  Condition  on  which  the  charter  was  granted  is  shewn. 
The  Earl  of  Devonsliire  y.  Gibbons  (a)  establishes,  that 
the  obligation  to  repair  a  sea  wall,  when  it  arises  by 
agreement  with  the  crown,  is  of  a  nature  which  regards 
the  commonwealth,  in  which  every  individual  is  in- 
terested, and  therefore  a  party  to  it,  and  entitled  to  a 
remedy  by  bill  in  equity.  In  Sussett  v.  The  Men  of 
Devon  (&),  it  seems  to  have  been  admitted  that  the  action, 
which  was  there  brought  against  the  inhabitants  of  a 
county  for  an  injury  sustained  in  consequence  of  a 
county  bridge  being  out  of  repair,  would  have  been 
maintainable  against  a  corporation.  Then,  it  sufficiently 
appears  from  the  present  charter,  that  the  entire  subject- 
matter  of  the  grant  is  the  consideration  for  the  charge; 
that  the  latter  is  referable  to  all  the  pi:eceding  matter,  and 
not  merely  to  the  release  of  arrears.  .  It  is  clear  from  the 
whole,  that  ell  the  benefits  of  the  charter  are  taken,  sub- 
ject to  the  condition  of  repairing.  It  is  not  necessary  that 
the  obligation  to  repair  should  be  coupled  with  lands. 
But  if  that  were  so,  the  charter  grants  land ;  for  the  bo- 
rough and  the  cob  are  granted.  The  corporation  is  not 
to  judge  of  the  necessity  or  expediency  of  repairs.  The 
party  injured  may  prove  the  necessity.  The  corporation 
is  bound  to  protect  all  the  individuals  within  the  sea 
banks,  &c.,  and  if  so,  an  individual  complaining  need 
only  shew  the  necessity  so  far  as  regards  his  own  pro- 
perty. It  was  not  requisite  to  allege  that  the  mounds 
or  banks  belonged  to  the  corporation,  any  more  than 
it  would  be  to  state  in  an  indictment  that  a  road  or 
bridge  belonged  to  the  party  bound  to  repair  it     The 

(«)  Hardr.  169.  (b)  Q  T.  R.  667. 

Court 
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1832.  There  are  two  questions  in  this  case:    first,  Whe- 
ther  the  declaration  shews  any  lecal  obliccation  on  the 

Tn»  Mayor  ^  ..  .,  , 

sod  Burgesses  plaintiifs  in  error  to  repair  the  buildings,  banks,  sea- 
mgamtt  shores,  and  mounds,  for  the  non-repair  of  which  the 
action  is  brought ;  and  secondly,  if  it  do.  Whether  it 
be  competent  to  the  defendant  in  error,  a  private  indi- 
vidual and  a  stranger,  to  sue  them  for  their  default,  in 
respect  of  the  damage  which  he  states  himself  to  have 
sustained. 

With  respect  to  the  first,  we  have  no  doubt  but  that 
a  sufficient  obligation  is  disclosed.     It  appears  that  king 
Charles  the  First,  by  his  letters  patent  granted  to  the 
mayor  and  burgesses  of  Ij/me  Regis^  the  borough  or 
town  of  Lyme  Regis  (probably  anciently  so  called  be- 
cause it  belonged  to  the  king),  and  also  the  pier,  quay, 
or  cob,  with  all  liberties  and  profits,  &C.,  belonging  to 
the  same,  and^  remitted  also  twenty-seven  marks  of  their 
ancient  rent,  abating  it  from  thirty-two  marks  to  five; 
bring  willing,  as  the  charter  expresses  it,  that  they 
should  not  be  charged  of  the  further  portion  of  the 
aforesaid  farm  of  thirty-two  marks,  besides  the  aforesaid 
five,  but  that  they  should  be  acquitted  of  the  twenty- 
seven  ;  and  that  the  aforesaid  mayor  and  burgesses,  and 
their  successors,  all  and  singular  the  buildings,  banks, 
seanshores,  and  all  other  mounds  and  ditches  within  the 
aforesaid  borough  of  Lyme^  or  to  the  aforesaid  borough 
in  any  wise  belonging  or  appertaining,  or  situate  be- 
tween the  same  borough  and  the  sea,  and  also  the  said 
building  called  the  pier,  quay,  or  the  cob,  at  their  own 
costs  and  expenses,  thenceforth  from  time  to  time  for 
ever  should  well  and  sufficiently  repair,  maintain,  and 
support  as  often  as  it  should  be  necessary  or  expedient. 
Grants  of  other  matters  are  also  set  forth  as  contained 

in 
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18S2.        shall  leave  them  sufficiently  repaired.     **  The  first  ques^ 
"■"^""       tion  was,  whether  these  words  in  the  patent,  to  which 

The  Major 

and  Burgttaw  the  queen*s  seal  only  was  affixed,  should  enure  as  a 
agabui  covenant  to  bind  the  lessee  and  his  assigns ;  and  it  was 
resolved  that  it  should;  for  the  lessee  takes  thereby, 
because  it  is  matter  of  record ;  although,  in  shew,  they 
are  the  words  of  the  lessor  only,  yet  he  accepting  thereof 
and  enjoying  it,  it  is  as  well  his  covenant  in  fact,  and 
shall  bind  him  as  strongly  as  if  it  had  been  a  covenant 
by  indenture."  So  here,  though  the  letters  patent  im- 
port only  that  it  be  the  king^s  will  that  the  corporation 
should  repair,  yet  the  plaintiffs  in  error,  having,  as  it  is 
averred  in  the  declaration,  accepted  the  letters  patent, 
and  having,  from  the  time  of  their  acceptance^  hitherto^ 
had,  held,  received,  and  enjoyed  all  the  benefits,  profits, 
and  advantages  granted  to  them  thereby,  have  testified 
their  assent  that  this  shall  be  considered  as  a  condition 
or  obligation,  and  must  be  bound  accordingly.  In  this 
way  of  considering  the  instrument,  it  becomes  imma- 
terial to  enquire,  whetlier  or  not,  before  the  grant  of 
Charles  the  First,  the  king  himself  was  bound  to  keep 
these  banks  and  sea-shores  in  repair. 

This  point,  respecting  the  obligation  on  the  plaintifli 
in  error  to  repair,  was  not  much  disputed  by  their 
counsel.  It  was  argued  rather  that  the  grantfirom  the 
crown  could  not  give  to  a  third  person,  a  stranger,  a 
right  of  action,  and  that  the  remedy  lay  solely  with  the 
king,  either  by  seizure  for  non-performance  of  the  con- 
dition, or  by  information  at  the,  suit  of  the  Attorney- 
General,  or  under  the  statute  43  Eliz.  c.  4.  But  we 
think  the  obligation  to  repair  the  banks  and  sea  shores 
is  one  which  concerns  the  public,  in  consequence  of 
which  an  indictment  might  have  been  maintained  against 

the 
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1832.        a  modern  bridge,  if  adopted  by  the  public;  so  a  parish  a 
~       highway  recently  made  common.     So  the  owners  of  a 

Tbc  Ifajor 

and  BurgcMct  navigation,  who  are  not  prima  facie  bound  at  common 

of  Ltms  RtMt 

law,  may,  by  particular  circumstances,  contract  a  liability 
to  erect  and  keep  up  a  bridge.  JTie  King  v.  The  In- 
habitants of  Kent  (a).  The  King  v.  The  Inhabitants  of 
Idndsey  {p\  The  King  v.  Kerrison  (r).  These  decisions 
were  cases  of  implied  liabilities  arising  out  of  acts  of 
parliament,  but  they  prove  the  proposition  just  laid 
down. 

Some  smaller  objections  against  the  suflBciency  of  the 
declaration  were  raised  by  the  counsel  for  the  plaintifl& 
in  error,  which  admit  of  a  ready  answer.  It  was  urged 
that  they  may  have  parted  with  the  property  granted 
by  the  letters  patent;  that  there  is  no  sufficient  aver- 
ment that  the  repairs  were  necessary  or  expedient ;  and 
that  the  defendant  in  error  does  not  appear  to  have 
sustained  a  damage  sufficiently  immediate  and  peculiar 
to  entitle  him  to  an  action.  But  we  think  that  after 
verdict,  it  cannot  be  intended  that  the  corporation  have 
alienated  any  part  of  their  property,  (even  supposing 
such  alienation  would  relieve  them  from  liability,) 
where  the  declaration  expressly  alleges  that  they  still 
have,  hold,  receive,  and  enjoy  all  the  benefits,  profits, 
and  advantages  granted  to  them  by  the  letters  patent : 
and  as  the  breach  charges  that  by  means  of  the  banks 
and  sea  shores  being  ruinous,  prostrate,  fallen  down, 
and  in  great  decay  Jbr  want  of  due^  need/id^  proper ^  and 
necessary  repairing^  maintaining,  and  supporting  of  the 
same,  the  sea  and  waves  thereof  ran  and  flowed  with 
great  force  and  violence  in,   upon,   under,  over,  and 

(a)   ]3£Bil,920u  (6)   14£a«/,317.  (cj  ZM.^S.526. 

against 
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16S2.       necessary,)  before  he  could  take  the  oaths.    On  applica- 
_         tion  to  this  Court  a  rule  nisi  was  obtained  for  a  manda^ 

TTie  Kiva 

agamu       mus  Calling  upon  the  dean  or  his  deputy  to  administer 

TbeDcMiMid 
Chapter  of      the  oath. 

The  affidavits  in  opposition  to  the  rule  stated  the 
constant  practice  to  have  been,  that  the  archdeacon 
produced  to  the  dean  his  letters  of  institution  from  the 
ordinary,  not  only  to  the  archdeaconry  but  to  the  pre- 
bend, and  was  separately  admitted  and  installed  to  each 
before  taking  the  oath  required  from  canons  and  pre- 
bendaries. They  set  forth  some  of  the  statutes  of  the 
cathedral,  one  of  which,  respecting  the  admission  and 
swearing  in  of  a  canon,  was  as  follows :  —  ^*  Canonicum 
sic  nominatum,  &c.  decanus,  post  episcopi  institutwnem^ 
coram  canonicis  praesentibus  adsumat  atque  admittat. 
Qjd  quidem  ad  hunc  modum  in  canonicum  admissusy  coram 
decano  aut  ejus  vicem-gerente  cum  aliis  praesentibus  ca- 
nonicis, in  banc  formam  jurabitj^  &c  The  form  of  the 
oath  wasy  *^  Ego,  &c.  qui  in  canonicum  hujus  ecclesiae 
cathedralis  nominatus  electus  et  instiiutus  sum,  tactis 
&c  juro,"  &C.  The  direction  in  the  case  of  a  dean, 
wasy  '*  Quem  quidem  decanum  sic  nominatum,  &c. 
post  episcopi  institutionem  praesentes  canonici  adsument 
et  admittent  in  decanum  perpetuum,  &c.  atque  in  hac 
sua  admissione  decanus  ipse,  antequam  ullam  ecclesiae 
administrationem  suscipiat,  aut  uUis  ecclesise  negotiis 
sese  ingerat,  in  banc  formam  jurabit,''  &c.  The  statutes 
make  no  particular  provision  for  the  case  of  the  arch- 
deacon ;  he  has  no  voice  in  the  chapter,  but  has  a  stall 
in  the  church  apart  from  those  of  the  prebendaries  or 
canons.  After  the  annexation  of  a  prebend  to  the  pro- 
vostship  of  Oriel  CoUegCf  Oxford  {a)^  by  Queen  Annef 

(a)  aee\B.4;  AdoL  778. 

the 
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the  first  provost  was  instituted  by  the  ordinary,  and  ad-       1832. 
mitted  and  installed  before  he  took  the  oath.     The  next       

The  King 

provost  disputed  the  necessity  of  such  institution,  inasmuch  agabut 
as  the  prebend  had  been  annexed  to  his  office  by  charter  chapter  of 
confirmed  by  act  of  parliament  (a),  and  he  obtained  a 
mandamus  to  the  dean  and  chapter  to  admit  and  install 
him  (^<  stallum  in  choro  et  vocem  in  capitulo  assignetis") 
without  institution  {b%  which  was  complied  with.  The 
form  used  was,  "  Installo  te  in  realem,  actualem  et 
corporalem  possessionem  canonicatus  sive  praebendas 
ecclesiae  cathedralis,''  &c.  And  ^*  Assigno  tibi  locum  et 
▼ocem  in  capitulo,''  &c.  The  subsequent  provosts  were 
always  admitted  and  installed  before  they  took  the  pre- 
bendary's oath. 

Campbell  and  Dampier  now  shewed  cause.  It  is  true 
the  Court,  in  King  v.  Baylay{c\  decided  that  a  separate 
institution  and  induction  to  the  prebend  were  not  requi- 
site in  the  case  of  an  archdeacon ;  but  the  question  did 
not  necessarily  arise  in  that  case,  where  the  issues  were 
merely  whether  the  prebend  had  been  lawfully  annexed 
to  the  archdeaconry,  and  if  so,  who  was  entitled  to  it. 
And  the  case  there  cited  from  Plcttxden^  500.,  is  not  con- 
clusive on  the  present  point.  The  statute  which  pre- 
scribes the  canon's  oath,  says  that  the  canon  *^  ad  hunc 
modum  admisstiSf**  jurabit;  which  evidently  refers  to  a 
previous  induction ;  and  this  statute,  as  well  as  the  oath 
itself,  implies  a  distinct  institution  to  the  prebend.  In  the 
case  of  the  second  provost  of  Oriel  who  was  prebendary, 
the  mandamus  was  to  install,  not  to  swear  in  :  and  if  this 
was  necessary  for  a  person  who  took  the  prebend  as  an- 

(a)  IS^nn.  tt.  8.  c  6.  i,  7.  (6)  See  1  Barnard,  40. 

(c)  1  B.^AdoLieU 
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1832.       nexed  to  his  office  by  charter  with  a  parliamentary  con- 
firmation,  k  fortiori  is  it  so  in  the  case  of  an  archdeacon. 

The  KiKo 

against 

The  Dean  and 

Chapter  of         Bere  contra.     This  point  was  decided,  on  a  consider- 
ation of  all  the  facts,  in  King  v.  Baylat/y  and  the  question 
now  is,  whether  the  Court  will  adhere  to  that  decision  ? 
As  it  was  observed  there,  the  practice  of  going  through 
separate  institutions  and  inductions  cannot  weigh  if  the 
law  does  not  require  them.     The  argument  from  those 
expressions  in  the  statutes  which  imply  an  institution  to 
the  prebend,  is  answered  by  the  fact,  that  institution  to 
the  archdeaconry  is,  in  effect,  institution  to  the  prebend. 
If  the  word  '^  institutus  "  in  the  oath  could  lead  to  any 
general  conclusion,   it  would  shew  that  a  provost  of 
Oriel^  as  well  as  an  archdeacon,  required  institution ; 
which  b  allowed  not  to  be  the  case.     Nor  does  it  follow, 
because  the  provosts  of  Oriel  are  installed,   that  the 
archdeacon  should  be  so  too.     Induction,  like  livery  of 
seisin,  is  for  the  purpose  of  notoriety,  and  may,  there- 
fore, be  necessary  in  the  case  of  the  provost,  who  is  a 
stranger,  though  it  is  superfluous  in  that  of  an  arch- 
deacon, whose  title,  by  the  nature  of  his  office,  and  its 
connection  with  the  cathedral,  must  of  course  be  noto- 
rious to  the  dean  and  chapter.     This  case  stands  on  the 
same  grounds  as  that  put  in  Co.  Litt.  49  a.,  where  it 
is  said,   ^*  In  some  cases  a  freehold  shall  pass  by  the 
common  law  without  livery  of  seisin  :  as  if  a  house  or 
land  belong  to  an  office,  by  the  gi*ant  of  the  office  by 
deed  the  house  or  land  passeth  as  belongeth  thereto." 

Lord  Tenterden  C.  J.      The  case  of  King  v.  Say- 
lay  {a)   was  decided    on   great    consideration    by   the 

(a)  \B.iAdoLie\. 

Judges, 
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Judges,  after  a  very  learned  argnment;  though  it  must        1832. 

be  observed,  my  Brother  PcUteson  took  no  part  in  the       

decision,  and  the  judgment  must  therefore  be  considered        against 
as  mine  and  that  of  my  Brothers  LiUledale  and  Taunton,      chapter  ^ 
We  certainly  held  there  that  a  distinct  institution  and     ^^""»'*- 
induction  to  the  prebend  were  not  necessary,  and,  there- 
fore, unless  we  were  prepared  to  overrule  the  case  of 
King  V.  BayUty  on  that  point,  we 'must  now  say  that 
Archdeacon  King^  by  his  institution  and  induction  to  the 
archdeaconry,  was,  ipso  facto,  prebendary,  and  nothing 
remained  to  be  done  by  him  but  taking  the  oath.     It  has 
been  well  observed  in  argument,  that  an  archdeacon  is 
very  differently  situated,  with   regard   to   the  church, 
from  a  provost  of  Oriel :   the  one  is  a  stranger,  the 
other  not.    The  institution  and  induction  of  the  arch- 
deacon to  that  office  must  be  well  known  to  the  dean 
and  chapter.     Induction  into  the  prebend  seems  an  in- 
sensible ceremony  in  his  case ;  and  it  would  be  placing 
him  in  a  stall  which  would  not  be  his  proper  seat  in  the 
church  afterwards.     I  am  therefore  of  opinion,  both  on 
the  authority  of  King  v.  Baylay^sVivA  on  the  reason  of 
this  case,  that  the  mandamus  ought  to  go. 

Parke  J.  I  took  no  part  in  the  decision  of  King  v. 
Baylay  /  but  I  heard  a  very  learned  argument  in  that 
case,  and  have  fully  considered  it,  and  I  concur  in  the 
judgment  there  given.  It  would,  in  my  opinion,  be  idle 
to  install  the  archdeacon  in  a  seat  where  he  would  not 
afterwards  be  entitled  to  sit ;  and  I  think  that  he  became 
prebendary  in  fact,  when  he  was  made  archdeacon. 

Patteson  J.  I  took  no  part  in  King  v.  Baylay^  but 
I  entirely  agree  in  the  decision ;  and  I  think,  both  on 

H  2  the 
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1832.        the  authority  of  that  case,  and  on  principle,  that  the 
■^"^        mandamus  oucht  to  go.     I  also  concur  in  the  distinction 

The  KiMO  ^  ^ 

against        drawu  between  an  archdeacon  and  the  provost  of  Oriely 

The  Dean  and 

Chapter  of     who,  when  he  takes  the  prebend,  is  a  stranger  to  the 

RocHianx.        ,         . 

church. 

Rule  absolute. 


saiurdmy,         THc  KiNG  ogainst  The  Justices  of  Middlesex. 

Jafu  14tb. 

The  skat  A    RULE  nisi  had  been  obtained  for  a  mandamus 

55G.5.  c  50.      jCX. 

f.  la  aboluhea  calling  on   the    defendants   to   make  such   corn- 

all  fees  payable  1      -m     /.  I 

to  sheriffs  pensation  to  C  R.  and  H.  W.^  late  sheriffs  of  the  county 

granted  to  a  of  Middlesex^  in  lieu  of  the  gaol  fees  abolished  by  the 
aJSLTfl?  55  G.  3.  c.  50.  ..  10.,  as  to  them  (the  justices)  should 
aut^winaibe  ^^^  ^^  ^^  appeared  by  the  affidavits  in  support  of 
justicttof  the     ^g  ^qI^  ^jj^t  durins^  the  year  the  applicants  had  served 

peace  for  each  q  ^  i-i- 

county,  &c.        the  office  of  sheri£^   1100  debtors  had  been  discharged 

assembled  in 

quarter  session,   from   White  Cross  Street  prison,  and   that  before  the 

suhfed,  however,  \    •     i      •■  i 

to  the  approba-  Statute  55  G.  S.  c.  50.  (a)  It  iiad  been  customary  for  the 
ticesrfaf^u^  sheriff  to  receive  a  fee  of  4s.  6d,  for  the  liberate  granted 
compenution     ®"  ^'^^  discharge  of  each  prisoner;  that  the  late  sheriffs 

to  the  sheriff 

out  of  the  county  rate,  as   shall  to   them   seem   fit.      The  justices  of  Middlesex  have 

jurisdiction  to  awaid  compensation  to   the  sheriff  of  Middlesex  under  this  clause,  the 

Judges  of  the  Courts  of  King's  Bench  and  Common  Pleas  being  judges  of  assise  for  that 

county. 

(a)  Section  10.  "  Whereas  it  has  been  customary  in  some  places  for  the 
sheriff  or  under-sheriff  to  demand  for  the  liberate  granted  to  any  debtor 
on  his  discharge,  a  fee  or  gratuity :  be  it  enacted,  that  such  liberate 
shall  be  granted  to  such  debtor  free  of  all  ezpences ;  and  that  it  shall  be 
in  the  power  of  the  justices  of  the  peace  for  each  county,  city,  or  town, 
assembled  in  quarter  session,  suifject,  hovfever,  to  the  approbation  of  the 
judges  cfassixe,  to  make  such  compensation  to  the  sheriff  or  under-sheriff, 
out  of  the  county,  city,  or  town  rate,  as  shall  to  them  seem  fit«" 

had 
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1832.  Lord  Tenterden  C.J.     It  seems  that  the  court  of 

■       quarter  sessions  refused  to  award  compensation  to  the 

offdnu       parties  now  applying  to  the  Court,  partly  on  the  ground 

TtkB  Justices  of 

MiDDLtssz.  that  in  the  county  of  Middlesex  there  were  no  persons 
who  satisfied  the  description  of  judges  of  assize ;  but  it 
is  clear  that  the  Judges  of  this  Court  and  of  the  Court 
of  Common  Pleas  are  judges  of  assize  within  the  mean- 
ing of  the  act  of  parliament.  That  being  so,  the  rule 
must  be  made  absolute. 

Parke  J.  The  justices  at  quarter  sessions  may  have 
acted  under  the  supposition  that  they  had  no  juris- 
diction, under  this  act  of  parliament,  because  there 
are  no  judges  of  assize  for  the  county  of  Middlesex. 
But  I  am  of  opinion  that  they  have  such  jurisdiction, 
because  at  common  law  the  Judges  of  this  Court  and 
of  the  Court  of  Common  Pleas  are  judges  of  assize. 
Then  the  justices  at  quarter  sessions  having  jurisdiction, 
must  exercise  it  fairly  and  according  to  the  statute,  by 

inquiring  what  was  the  legal  fee  before  the  statute,  in 
respect  of  which  the  sheriff  is  entided  to  compensation, 
and  awarding  such  compensation  as  to  them  shall  seem 
meet. 

Patteson  J.  concurred. 

Rule  absolute. 


Back. 
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18S2.        and  all  proceedings  against  the  latter  be  stayed,  and  he 
be  allowed  the  costs  of  this  application ;  or  why  the 

StOWMAN 

against        Court  should  not  make  such  order  in  the  premises^ 
pursuant  to  the  statute,  as  to  them  should  seem  meet. 

Piatt,  on  behalf  of  Prentice^  and  Austin  for  Uoydj 
now  shewed  cause.  This  application,  if  it  could  be 
made  at  all,  comes  too  late.  Tlie  sheriff  had  notice 
not  to  sell ;  he  has  elected  to  disregard  the  notice,  and 
turn  the  goods  into  money,  and  has  deferred  coming  to 
the  Court  till  an  action  was  brought  against  him  by 
Uoyd.  After  the  notice  (which  it  b  to  be  observed  was 
from  a  party  claiming,  not  the  proceeds,  but  the  goods 
themselves)  he  should  have  gone  no  further  in  disposing 
of  the  property.  Nor  was  he  justified  in  disposing  of 
It,  if  he  could  only  obtain  a  price  so  much  below  the 
real  value,  Keightley  v.  Birch  {a).  At  all  events,  he 
might  have  applied  to  the  Court  last  term.  But  the 
sheriff  in  this  case  is  not  entided  to  avail  himself  of  the 
act,  for  it  is  entirely  prospective  in  its  words :  "  When 
any  such  claim  shall  be  made  to  any  goods  or  chattels 
taken,"  &c.  Here  the  goods  were  claimed  by  Lioyd  in 
August  1831,  and  the  act  did  not  pass  till  October, 
[Lord  Tenterden  C.J.  A  claim  is  made  by  bringing 
the  action.  This  is  a  case  precisely  within  the  terms 
of  the  statute.] 

Burchell  contr^.  The  delay  in  making  this  appli- 
cation may  be  accounted  for  by  the  act  having  only 
passed  in  October,  There  is  nothing  to  shew  that  the 
sheriff  made  an  improvident  sale.  If  he  had  not  sold  he 
must  have  kept  the  goods  on  hand  at  his  own  expense. 

(o)  3  Campb*  521. 

Per 
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of  last  Naoember  a  writ  of  pone,  sued  oat  by  the  defend- 
antf  was  transmitted  to  the  sheriff.  It  contained  the  usnal 
chuise :  —  **  And  because  E.  JP.,  clerk  of  ,  sheriff 

of  the  county  aforesaid,  who  frequently,  in  the  absence 
of  the  sheriff  of  that  county,  holds  the  pleas  of  the  same 
county,  is  the  kinsman  of  the  said  A.  B^  for  which  the 
same  sheriff  favours  him  the  said  A.  B.,  in  the  plea 
aforesaid,  as  it  is  said ;  let  this  writ  be  executed,'  if  the 
cause  be  true^  and  the  said  C  D.  require  it,  otherwise 
not**  At  the  next  county  court  after  the  receipt  of  the 
writ  (at  which  court  the  defendant's  plea  ought  to  have 
been  filed),  the  county  clerk  caused  the  writ  to  be 
openly  read,  and  the  plaintiff's  attorney  traversed  the 
truth  of  it,  requiring  the  derk  to  record  such  traverse; 
and  he  insisted  that  the  plaint  should  not  be  removed, 
the  cause  alleged  not  being  true.  The  clerk,  believing 
(as  he  stated  by  his  affidavit  in  opposition  to  this  rule) 
that  the  words  at  the  foot  of  the  writ  were  not  mere 
words  of  course,  recorded  the  traverse,  and  the  writ 
was  returned  with  an  indorsement  ^^  that  the  cause 
therein  alleged  for  the  execuUon  thereof  is  not  true." 
By  the  practice  of  the  Court,  as  stated  by  the  county- 
clerk,  the  defendant  would  be  compellable  to  join  issue 
on  the  traverse  at  the  next  court-day,  and  the  issue 
would  be  there  triable  by  a  jury. 


Alexander  now  shewed  cause.  When  the  defendant 
removes  a  plaint  by  pone  he  ought  ^^  to  put  an  evident 
cause  in  the  writ,  after  the  teste^"  Fitz.  N.  B.  70.  He 
cannot  remove  the  plea  without  shewing  such  cause, 
ibid.  119.;  and  <^  the  cause  may  be  traversable^"  ibid. 
70.  note  (i),  9th  ed.  In  Gilbert  on  Eeplevins,  122. 
4th  ed.,  it  is  said  that  **  the  defendant  cannot  remove 

the 
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Pleas  held  that  the  cause  assigned  at  the  end  of  a  writ 
of  pone  is  mere  form,  and  cannot  be  traversed  by  the 
sheriff 

Jones  Serjt,  amicus  curiae,  stated  this  case  (which  was 
not  then  reported) ;  upon  which 

T^e  Court  (a)  ordered  the  return  to  be  taken  off  the 
file,  and  that  the  sheriff  should  return  the  proceedings 
forthwith. 

Rule  as  above. 

(a)  Lord  Temierden  C.  J.»  Liitledale,  Taunton,  and  PiatetonJs, 


9f€tbutdoyf 
Jom»  18* 


The    Kino  against  The    Inhabitants    of  the 
Lower  Division  of  Cumberworth  and  Cum- 

BERWORTH    HaLF. 
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vnierabyan     HPHIS  was  an  indictment  against  the  defendants  for 
liamenttriu.  ^^^  repairing  part  of  a  certain   common  king's 

liied^  mi^  highway,  leading  from  the  township  of  ClayUmj  in  the 
^'^toM-^"*  West  Riding  of  the  county  of  York^  to  the  township  of 
oUier,  ^e  nudc^  Detibu  in  the  said  West  Riding,  into,  through,  and  over 

ingof  thecnura 

md  is  a  con-     a  certain  district  called  the  Lower  Division  of  Cumber^ 

ditioD  pr6C6» 

dent  to  any  Worth  and  Cumberwortk  Halfj  in  the  several  parishes  of 

a higbf^raf  High  Hoylatid  and  Emley  in  the  said  Riding.    At  the 

public  r  and*  ^^^  before  LUtledale  J.,  at  the  Spring  assizes  for  the 

wb^'miiteei  ^"^*y  ®^  Yorkj  18S1,  it  appeared  that  the  road  described 

empowered  by 

act  of  parliament  to  make  a  road  from  J,  to  B.  (being  in  length  twdve  miles),  had  com- 
pleted eleven  miles  and  a  half  of  such  road  to  a  point  where  it  intersected  a  public  high- 
way, it  was  held  that  the  district  in  which  the  part  so  completed  lay^  was  not  bound  to 
repair  it. 


IQ 
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Blackbume  and  Tomlinson  now  shewed  cause.  The 
trnstees  not  having  completed  the  road  which  the  act  of 
parliament  authorized  them  to  make,  have  not  per- 
formed that  duty  which  the  legislature  has  required  of 
them.  The  making  of  a  road  from  Wakefield  to  join  the 
ShepUy  Lam  Head  turnpike  road,  may  be  of  great  con- 
venience to  the  public,  but  the  making  of  a  road  to  an 
intermediate  point  may  be  of  no  convenience  whatever. 
The  act  itself  contains  no  clause,  expressly  declaring 
when  the  line  of  road  is  to  become  a  public  highway. 
In  the  absence  of  such  direction,  the  reasonable  im- 
plication is,  that  it  was  to  become  a  public  road  as  soon 
as  the  whole  line  should  have  been  completed.  The 
formation  of  the  entire  line  may  have  been  the  con- 
sideration which  induced  the  different' landowners  to 
consent  to  the  making  of  the  road.  Besides,  it  is  a  ge- 
neral rule,  that  where  a  special  authority  is  delegated  to 
particular  persons,  affecting  the  property  of  individuals, 
it  roust  be  strictly  pursued,  Rex  v.  Croke.  (a)  In  Rex 
V.  Hepasorth  (i),  an  indictment  charged  a  township  with 
non-repair  of  a  highway,  and  it  appeared  in  evidence 
that  the  road  in  question  was  begun  six  years  before,  under 
a  local  turnpike  act ;  that  the  trustees  had  finished  it  all 
but  about  300  yards  at  one  end  of  the  line,  and  one 
mile  at  the  other  (both  out  of  the  township),  fenced  what 
they  had  made^  put  up  two  turnpike  gates,  and  taken  toll ; 
that  the  road  was  convenient,  much  used  by  the  public, 
and  leading  at  each  end  into  old,  open,  and  public  high- 
ways; but  it  was  held  by  Hullock  B.,  that  the  indictment 
was  premature,  the  trustees  not  having  finished  their  road 
according  to  the  act  of  parliament,  and,  consequently,  that 


(a)  CoM^  S6. 

(d)  Tried  before  Huttock  B.,  at  tbe  ToHc  Lmt  amies,  1889. 


it 
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make  a  road  from  one  place  to  another,  should  be  bound 
to  make  the  whole  of  that  road  before  they  throw  on 
the  public  the  burden  of  repairing  any  part  of  it.  If 
that  were  not  so,  they  might,  when  empowered  to  make 
a  road  extending  several  miles,  make  a  mile  of  road, 
and  then  throw  upon  the  parish  or  district  the  burden 
of  repairing,  though  the  part  of  the  road  so  made 
might  be  of  no  use  to  the  public.  Turnpike  roads 
often  produce  great  public  burdens,  which  ought  not  to 
be  extended  by  implication.  Besides,  here  there  was 
no  act  of  acquiescence  by  the  defendants,  and  according 
to  Rex  v.  St.  Benedict  (a)  and  Bex  v.  Mellor  {b)  some 
such  act  was  necessary  at  all  events,  to  make  them  liable. 


LiTTLEDALE  J.  I  am  of  opiuiou  that  this  rule  ought 
to  be  discharged.  The  act  of  parliament  having  di- 
rected a  road  to  be  made  extending  in  length  twelve 
miles,  the  completion  of  the  entire  line  of  road  was  a 
condition  precedent  to  its  becoming  a  highway  repair- 
able by  the  parish  or  district  in  which  it  is  situate,  for 
the  act  may  be  considered  as  containing  a  bargain 
between  the  public  and  the  persons  who  applied  for 
the  act,  that  in  consideration  of  the  latter  makmg  the 
entire  line,  the  road  should  become  a  public  highway 
repairable  by  the  parish  or  district  in  which  it  lies.  The 
consideration  which  induced  the  land-owners  to  consent 
to  the  road  passing  through  their  lands  is  entire  and  not 
divisible.  There  may  be  cases  where  the  public  would 
have  no  benefit  whatever  until  the  whole  line  was  com- 
pleted. Besides,  to  make  the  district  liable,  some  act  of 
acquiescence  ought  to  be  shewn  on  their  part.  Here 
nothing  of  the  kind  appears. 


(a)  4  p.  4- if.  447. 


(b)   I  B.  i  Jdol.  52. 

Taunton 
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consideration  of  the  former  making  the  whole  line  of 
road,  the  latter  should  allow  it  to  become  a  public 
highway  repairable  by  those  parishes  or  districts  in 
which  it  was  situate,  so  that  the  making  of  the  whole 
line  of  road  was  a  condition  precedent  to  its  being 
repairable  by  the  public;  and  that  is  conformable  to 
the  decision  in  Rex  v.  Hepworth.  I  am  disposed  to 
decide  the  case  rather  on  that  principle  than  on  the 
necessity  of  adoption,  although  there  is  some  authority 
for  that. 

Kule  dischai^ged. 


Janwtnf  SXi^» 


PoLRiLL  against  Walter. 


s 


7 


j^^j.^^oAbaiwMpre-  JQECLARATION  stated,  in   the  first  count,  that 

J*  B.  Foxy  at  PemambucOf  according  to  the  usage 
of  merchants,,  drew  a  bill  of  exchange,  dated  the  2Sd 
of  April  1829,  upon  Edward  Hancortie,  requesting  him, 
sixty  days  after  sight  thereof,  to  pay  Messrs^  Tumerf 
Brade^  and  Co.,  or  order,  140/.  \6s.  Sd.  value  received^ 
for  Mr.  Robert  Lott  j  that  afterwards  the  defendant^ 
well  knowing  the  premises,  did  falsely,  fraudulently^ 
and  deceitfully  represent  and  pretend  that  he  was  duly 
authorized  by  Hancome  to  accept  the  said  bill  of  ex-* 


•epUiooe  at  Uie 
office  of  the 
dnwee,  when 
be  was  absent. 
A*f  who  lived 
in  the  lame 
bouie  with  the 
drawee,  being 
■Murtd  by  one 
of  the  payees 
that  the  bill 
was  perfectly 
regular,  was 
induced  to 
write  on  the 
bill  an  accept- 
ance as  by  the 

procuration  of  the  drawee,  beliering  that  the  acceptance  would  be  sanctioned,  and  the  bill 
paid  by  the  latter.  The  bill  was  dishonoured  when  due,  and  the  indorsee  brought  an  action 
against  the  drawee,  and,  on  proof  of  the  abofe  Aicts,  was  nonsoited.  The  indorKC  then 
•ued  A*  for  falsely,  fraudulently,  and  deceitfully  representing  that  he  was  authoriaed  to* 
aeecpt  by  procnration ;  and  on  the  trial  the  jury  negatited  all  fraud  in  fact : 

Held,  notwithstanding,  that  A*  was  liable,  because  the  making  of  a  representation  whicb 
a  party  knows  to  be  untrue,  and  which  is  intended,  or  is  calculated,  from  the  modit  in 
wUcfa  it  is  made,  to  induce  another  to  act  on  the  faith  of  it  so  that  he  may  incur  damage^ 
i»  a  flrmd  in  law,  and  A*  must  be  considered  as  having  intended  to  make  sttfch  rqireseftt* 
ation  to  all  who  received  the  bill  in  the  course  of  its  circulation. 

Held  also,  that  A.  could  not  be  charged  as  acceptor  of  the  bin,  becattse  no  one  can  be 
Uable  as  aooeptor  but  the  person  to  whom  the  bill  is  addressed,  unlesa  he  be  an  acceptor 
iorbonoar. 

/^-'•//  change 
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1832.       the  procuration  of  HancomCf  to  whom  the  same  was 
"  directed,  and  did  accept  the  same  in  writing  under  pre- 

ngainu        tcnce  of  the  procuration  aforesaid  ;  that  by  various  in- 

•  Waltsk. 

dorsements  the  bill  came  to  the  plaintiff;  that  he,  the 
plaintifi^  relying  on  the  said  pretended  procuration  and 
authority  of  JFfaTicom^,  and  in  consideration  thereof,  and 
of  the  said  acceptance,  received  and  took  the  bill  as  and 
for  payment  of  a  sum  of  money  in  the  bill  specified,  in 
respect  of  goods  sold  by  the  plaintiff.  The  count  then 
'  stated  the  presentment  of  the  bill  to  Hancotiie  and  his 
refusal  to  pay,  and  averred  that  it  became  and  was  the 
duty  of  the  defendant  to  pay  the  sum  in  the  bill  specified, 
as  the  acceptor  thereof,  but  that  he  had  refused.  -  There 
was  a  similar  allegation  of  special  damage  as  in  the  first 
count  Plea,  not  guilty.  At  the  trial  before  Lord 
Tenterden  C.  J.,  at  the  London  sittings  after  Hilary 
term  1831,  it  appeared  in  evidence  that  the  defendant 
had  formerly  been  in  partnership  with  Hancome,  but 
was  not  so  at  the  time  of  the  present  transaction.  The 
latter,  however,  still  kept  a  counting-house  on  the  pre- 
mises where  the  defendant  carried  on  business.  The 
bill  of  exchange  drawn  upon  Hancome  was,  in  Jane 
1829,  left  for  acceptance  at  that  place,  and,  afterwardsf 
ia  banker's  clerk,  accompanied  by  a  Mr.  Armfieldj  then 
a  partner  in  the  house  of  the  payees,  called  for  the  bill^ 
The  defendant  stated  that  Hancome  was  out  of  town, 
Bud  would  not  return  for  a  week  or  ten  days,  and  that 
it  had  better  be  presented  again.  This  the  clerk  re^ 
fused,  and  said  it  would  be  protested.  Armfield  then 
Represented  to  the  defendant  that  expense  would  be  ih- 
curred  by  the  protest,  and  assured  him  that  it  was  all 
correct;  whereupon  the  defendant,  acting  upon  that 
assurance,  accepted  it  per  procuration  of  Mr.  Hancome. 

After 
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Aiter  this   acceptance,   it  was   indorsed   over  by  the       18S2; 
payees.     On  the  return  of  Hancome,  he  expressed  his  • 

-  POLHILI. 

regret  at  the  acceptance,  and  refused  to  pay  the  bill.  agmnsi 
The  plaintiff  sued  him,  and,  on  the  defendant  appearing 
and  stating  the  above  circumstances,  was  nonsuited. 
The  present  action  was  brought  to  recover  the  amount 
of  the  bill,  and  the  costs  incurred  in  that  action,  amount- 
ing in  the  whole  to  196/.  The  defendant's  counsel 
contended  that  as  there  was  no  fraudulent  or  deceitful 
intention  on  the  part  of  the  defendant,  he  was  not 
answerable.  Lord  Tenlerden  was  of  that  opinion,  but 
left  it  to  the  jury  to  determine  whether  there  was  such 
fraudulent  intent  or  not ;  and  directed  them  to  find  for 
the  defendant  if  they  thought  there  was  no  fraud,  other- 
wise for  the  plaintiff;  giving  the  plaintiff  leave  to  enter 
a  verdict  for  the  sum  of  196/.  if  the  Court  should  be  of 
opinion  that  he  was  entided  thereto.  The  jury  found  a 
verdict  for  the  defendant.  In  the  ensuing  Easter  term 
Sir.«^m^  Scarlett  obtuned  a  rule  nisi,  according  to  the 
leave  reserved,  against  which  in  the  last  term  cause  was 
shewn  by 

Campbell  and  JP.  Kelly.  The  jury  having  negatived 
all  fraud  and  deceit,  it  must  now  be  assumed  that  the 
defendant,  when  he  represented  that  he  had  autho- 
rity to  accept  the  bill,  bona  fide  believed  that  he 
had  such  authority ;  and  if  that  be  so,  he  is  not  liable 
in  this  action  by  an  indorsee.  Where  there  is  a  con- 
tract and  warranty,  the  party  may  declare  in  tort, 
if  it  be  broken,  without  proof  of  fraudulent  intent, 
WUliamsan  v.    Allison  {a) ;   but  here   was  no  contract 

(a)  2  East,  449. 
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1832*  and  warranty.  As  to  the  first  count,  striking  out  the 
""■"*  allegation  of  fraud,  the  charge  remaining  is,  that  the 
agahut  defendant  falsely  represented  that  he  had  authority  to 
accept  the  bill  for  Hancomcy  and  did  accept  it  in  the 
name  of  the  latter  as  by  his  procuration ;  and  that  the 
bill  being  afterwards  indorsed  to  the  plaintiff,  Haticorne 
refused  payment,  whereby  the  plaintiff  was  injured ;  and 
then  the  question  is,  whether  a  party  who  accepts  a 
bill  in  the  name  of  another,  representing  that  he  has 
authority  so  to  do,  which  he  has  not,  but  which  he 
believes  he  had,  makes  himself  liable  to  every  person 
who  takes  that  bill.  There  is  no  authority  to  support 
such  a  position.  Would  the  defendant,  if  he  had  acted 
under  a  power  of  attorney,  purporting  on  the  face  of  it 
to  be  executed  by  Hancome,  but  which  turned  out  to  be 
forged,  have  been  liable  to  any  person  who  afterwards 
took  the  bill  ?  If  he  be  liable  at  all,  he  must  be  so  by 
some  contract,  or  by  reason  of  the  custom  of  merchants* 
Here  there  was  no  contract  between  the  plaintiff  and 
defendant,  and  there  was  no  proof  of  any  custom  of 
merchants  which  would  make  him  liable.  But  the 
second  count  will  probably  be  relied  upon.  It  alleges 
^^  that  Fox  drew  the  bill  directed  to  Hancomey  and  re- 
quested the  latter  to  pay  the  sum  mentioned  in  it;  that 
the  defendant,  well  knowing  the  premises,  falsely  (for 
the  viorAs  Jraudulently  and  deceitfidb/  must,  after  the 
finding  of  the  jury,  be  rejected)  represented  that  he  was 
authorized  to  accept  the  bill  by  procuration  of  the 
drawee,  and  did  accept  it  in  his  name ;  that  the  bill  was 
indorsed  to  the  plaintiff;  that  the  drawee  refused  to  pay 
it;  and  that  it  then  became  the  duty  of  the  defendant  to 
pay  it  as  the  acceptor  thereof.  The  latter  allegation  is 
an  allegation  of  matter  of  law,  and  the  duty  must  arise^ 

by 
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by  law,  from  the  facts  previously  stated  in  the  count,        183?. 

Max  V.  Roberts  (a),  Hex  v.  Eoerett  (6).     Then,  is  it  by        — 

P0X.91LL 
law  the  duty  of  a  person  who  accepts  a  bill  in  the  name        againu 

of  another,  believing  that  he  has  authority  from  that 

other  to  do  so,  to  pay  that  bill  as  the  acceptor,  in  de- 

fiuilt  of  payment  by  the  other  party  ?     Here  was  no 

contract  between  the  plaintiff  and  defendant,  upon  which 

such  a  duty  could  be  grounded;  and  the  declaration 

does  not  all^e  that  the  defendant  became  liable  as 

acceptor  by  the  custom  of  merchants,  nor  was  there 

proof  of  any  such  custom.     By  the  general  custom  of 

merchants  a  person  may  accept  in  his  own  name  for 

the  honour  of  the  drawer  or  indorser;  but,  in  that  case, 

the  person  so  accepting  is  not  liable,  unless  the  bill  be 

first  presented  to  the  drawee  when  due. 

Sir  James  Scarlett  and  Uoyd  contra.  First,  assuming 
that  the  defendant  was  not  guilty  of  fraud,  in  any  sense 
of  tbi^  word,  he  was  liable,  as  acceptor,  on  the  &cts 
staled  in  the  second  count.  That  count,  even  rejecting 
the  allegation  of  fraud  and  deceit,  contains  a  statement 
of  %  cause  of  action.  The  law  will  imply  a  contract, 
by  the  p^son  who  accepted  the  bill  under  the  circum- 
staaces  there  stated,  to  pay  it.  The  defendant  having  ac- 
cepted in  the  name  and  by  the  procuration  of  Hancome,' 
must  be  considered  to  have  undertaken  to  pay  the  bill  if 
Hancome  did  not  If  a  person  assumes  to  act  as  the  agent 
of  another,  and,  in  fact,  has  no  authority,  any  contract 
which  he  may  have  made^  may  be  treated  as  made  by 
him  personally.  And  the  defendant  accepting  per  pro- 
cnratioDy  and  knowing  that  he  had  no  authority,  must  be 

(a)  18  EaMf  89.  (6)  8  S.  ^  C.  1 14. 

I  4  taken 


Waltbs* 


120  CASES  IN  HILARY  TERM 

1832.  taken  to  have  meant  that  the  bill  should  be  paid  by  some- 
■"■"""  body,  either  by  the  party  in  whose  name  it  was  accepted 
ojgonui  or  by  himself.  That  is,  in  substance,  tlie  acceptance  of  a 
bill  of  exchange.  A  case  is  mentioned  in  Roscoe  on  Bills 
ofEachange^  p.  883.  n.  9.,  where,  in  the  American  Courts, 
8  pretended  agent  who  signed  a  note  for  another  as 
having  authority,  was  held  personally  liable  as  maker. 
But,  secondly,  the  first  count  of  the  declaration  was- 
proved.  The  jury  have,  indeed,  negatived  fraud  in 
fkct ;  they  have  found  that  the  defendant  thought  Han-- 
come  would  pay  the  bill,  and  that  he  did  not  mean  to 
cheat  any  person ;  but  still  there  was  in  this  case  that 
which  constitutes  fraud  in  law,  for  the  defendant^  by  ac- 
cepting a  bill  per  procuration  of  another,  has  repre- 
sented to  all  the  world  that  he  had  authority  from  that 
other  to  do  so,  whereas  he  had  no  such  authority. 
That  representation  being  false  to  his  knowledge  is  a 
fraud  in  law,  Pasley  v.  Freeman  (a),  Tapp  v.  Lee  (i), 
Hayeraft  v.  Creasy  (c)^  In  the  late  case  of  Foster  v. 
Charles(d)y  Tindal  C.J.  says,  "  It  is  fraud  in  law  if  a  party 
makes  representations  which  he  knows  to  be  false,  and  • 
injury  ensues,  although  the  motives  from  which  the  re- 
presentations proceeded  may  not  have  been  bad;  the 
party  who  makes  such  representations  is  responsible  for 
the  consequences.'^  Here,  the  false  representation  has 
misled  the  plaintiff;  he  has  a  bill  for  which  he  has  given 
a  valuable  consideration,  and  which  has  not  been  paid. 
He  is  consequently  damnified;  and  he  may  recover' 
against  the  defendant. 

Lord  Tenterden  C*  J.  now  delivered  the  judgment . 
of  the  Court. 

(c)  ZT.n.SU  (6)  5  Boi.  4*  PuU, 367. 

(c)  2  East,  92.  (d)  7  Bin^h,  105. 
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In  this  case,  in  which  the  defendant  obtained  a  verdict  1882. 
on  the  trial  before  me  at  the  sittings  after  Hilary  term,  ■■"■" 
a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  plain-  agamat 
tiff,  and  cause  was  shewn  during  the  last  term.  The 
declaration  contained  two  counts :  the  first  stated,  that  a 
foreign  bill  of  exchange  was  drawn  on  a  person  of  .the 
name  of  Hancomey  and  that  the  defendant  falsely, 
fraudtdenilyy  and  deceitfully  did  represent  and  pretend 
that  he  was  duly  authorized  to  accept  the  bill  by  the  pro- 
curation, and  on  behalf  of  Ha/i^om^,  and  did  falsely  and. 
fraudulently  pretend  to  accept  the  same  by  the  pro- 
curation of  Hancome.  It  then  proceeded  to  allege  several 
indorsements  of  the  bill,  and  that  the  plaintifi^  relying 
on  the  pretended  acceptance,  and  believing  that  the  de- 
fendant bad  authority  from  Hancome  to  accept,  received 
the  bill  from  the  last  indorsee  in  discharge  of  a  debt ; 
that  the  bill  was  dishonoured,  and  that  the  plaintiff 
brought  an  unsuccessful  action  against  Hancome.  The 
second  count  contained  a  similar  statement  of  the  false 
representation  by  the  defendant,  and  that  he  accepted 
the  bill  in  writing  under  pretence  of  the  procuration  from . 
Hancome :  and  then  proceeded  to  describe  the  indorse^ 
ments  to  the  plaintiff,  and  the  dishonour  of  the  bill,  and 
alleged,  that  thereupon  it  became  and  was  the  duty  of  the 
defendant  to  pay  the  bill  as  the  acceptor  thereof^  but  that 
he  had  not  done  so. 

On  the  trial  it  appeared,  that  when  the  bill  was  pre- 
sented for  acceptance  by  a  person  named  Aiinfieldy  who 
was  one  of  the  payees  of  the  bill,  Hancome  was  absent ; 
and  that  the  defendant,  who  lived  in  the  same  house- 
with  him,  was  induced  to  write  on  the  bill  an  acceptance 
as  by  the  procuration  of  Hancome^  Armfield  assuring 
him  that  the  bill  was  perfectly  r^ular,  and  the  defend*' 

ant 
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19$^^       ant  fully  believing  that  the  acceptance  would  be  sane- 
tioned,  and  the  bill  paid  at  maturity,  by  the  drawee.   It 

PoUIIUi 

OjfMiiMf  was  afterwards  passed  into  the  plaintiff's  hands,  and 
being  dishonoured  when  due,  an  action  was  brought ' 
against  Hancome  ;  the  defendant  was  called  as  a  witness 
OB  the  trial  of  that  action,  and  he  negativing  any  au- 
thor!^ from  Hancome^  the  plaintiff  was  nonsuited.  I 
left  to  the  jury  the  question  of  deceit  and  fraud  in  the 
defendant,  as  a  question  of  fact  on  the  evidence,  and  the 
jury  having  negatived  all  fraud,  the  defendant  had  a 
verdict,  liberty  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict,  if  the  Court  should  think  the  action 
maintainable  notwithstanding  that  finding. 

On  the  argument,  two  points  were  made  by  the  plain- 
tiff's counsel.  It  was  contended,  in  the  first  place,  that 
although  the  defendant  was  not  guilty  of  any  fraud  or 
deceit,  he  might  be  made  liable  a%  acceptor  of  the  bill ; 
that  the  second  count  was  applicable  to  that  view  of  the 
case ;  and  that,  after  rejecting  the  allegations  of  fraud 
and  falsehood  in  that  count,  it  contained  a  sufl^ient 
statement  of  a  cause  of  action  against  him,  as  acceptor. 
But  we  are  clearly  of  opinion  that  the  defendant  cannot 
be  made  responsible  in  that  character.  It  is  enough  to 
say  that  no  one  can  be  liable  as  acceptor  but  the  person 
to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor 
for  honour,  which  the  defendant  certainly  was  not. 

This  distinguishes  the  present  case  from  that  of  a 
pretended  agent,  making  a  promissory  note,  (referred  to 
in  Mr,  Boscoe^s  Digest  of  the  Law  of  Bills  of  Exchange^ 
note  9.  p.  47* ))  or  purchasing  goods  in  the  name  of  a 
supposed  principal.  And,  indeed,  it  may  well  be  doubted 
if  the  defendant,  by  writing  this  acceptance,  entered  into 
any  contract  or  warranfy  at  all,  that  he  had  authority  to 

do 
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do  so;  and  if  he  did,  it  would  be  an  insuperable  objec-        1832. 
tion  to  an  action  as  on  a  contract  by  this  plaintiff,  that  ' 

at  all  events  there  was  no  contract  with,  or  warranty        againu 
to,  him. 

It  was  in  the  next  place  contended  that  the  allegation 
oi  falsehood  and  fraud  in  the  first  count  was  supported 
by  the  evidence ;  and  that,  in  order  to  maintain  this 
species  of  action,  it  is  not  necessary  to  prove  that  the 
fiJse  representation  was  made  from  a  corrupt  motive  of 
gain  to  the  defendant,  or  a  wicked  motive  of  injury  to 
the  plaintiff:  it  was  said  to  be  enough  if  a  represent- 
ation is  made  which  the  party  making  it  knows  to  be 
untrue^  and  which  is  intended  by  him,  or  which,  from 
the  mode  in  which  it  is  made,  is  calculated,  to  induce 
another  to  act  on  the  faith  of  it,  in  such  a  way  as  that 
he  may  incur  damage,  and  that  damage  is  actually  in- 
curred. A  wilful  falsehood  of  such  a  nature  was  con- 
tended to  be,  in  the  legal  sense  of  the  word,  a  fraud  / 
and  for  this  position  was  cited  the  case  of  Foster  v. 
Outrles  (a),  which  was  twice  under  the  consideration  of 
the  CSourt  of  Common  Pleas,  and  to  which  may  be  added 
the  recent  case  of  Corbet  v.  Brawn  (i).  The  principle 
of  these  cases  appears  to  us  to  be  well  founded,  and  to 
apply  to  the  present. 

It  is  true  that  there  the  representation  was  made 
immediate^  to  the  plaintiff,  and  was  intended  by  the  de- 
fendant to  induce  the  plaintiff  to  do  the  act  which 
caused  him  damage.  Here^  the  representation*  is  made 
to  all  to  whom  the  bill  may  be  offered  in  the  course  of 
circulation,  and  is,  in  fact,  intended  to  be  made  to  a//, 
and  the  plaintiff  is  one  of  those ;  and  the  defendant  must 


(a)  6  Bmgh.  396.    7  Bingb.  105.  (6)  8  Bmgh.  55. 
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1882.       be  taken  to  have  intended^  that  all  such  persons  should 
""""^       give  credit  to  the  acceptance,  and  thereby  act  upon  the 

POLHILL 

ajgamu       faith  of  that  representation,  because  that,  in  the  ordinary 
course  of  business,  is  its  natural  and  necessary  result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance, 
and,  thereby,  in  substance,  represented  that  he  had  au^ 
thority  from  the  drawee  to  make  it,  knew  that  he  had 
no  such  authority,  (and  upon  the  evidence  there  can  be 
no  doubt  that  he  did,)  the  representation  was  untrue 
to  his  knowledge,  and  we  think  that  an  action  will  lie 
against  him  by  the  plaintiff*  for  the  damage  sustained 
in  consequence. 

If  the  defendant  had  had  good  reason  to  believe  his 
representation  to  be  true,  as,  for  instance,  if  he  had 
acted  upon  a  power  of  attorney  which  he  supposed  to 
be  genuine,  but  which  was,  in  fact,  a  forgery,  he  would 
have  incurred  no  liability,  for  he  would  have  made  no 
statement  which  he  knew  to  be  false :  a  case  very  dif- 
ferent from  the  present,  in  which  it  is  clear  that  he 
stated  what  he  knew  to  be  untrue,  though  with  no  cor- 
rupt motive. 

It  is  of  the  greatest  importance  in  all  transactions, 
that  the  truth  should  be  strictly  adhered  to.  In  the 
present  case,  the  defendant  no  doubt  believed  that  the 
acceptance  would  be  ratified,  and  the  bill  paid  when 
due^  and  if  he  had  done  no  more  than  to  make  a  state- 
ment of  that  belief,  according  to  the  strict  truth,  by  a 
memorandum  appended  to  the  bill,  he  would  have  been 
blameless.  But  then  the  bill  would  never  have  cir- 
culated as  an  accepted  bill,  and  it  was  only  in  con- 
sequence of  the  false  statement  of  the  defendant  that  he 
actually  had  authority  to  accept,  that  the  bill  gained  its 
credit,  and  the  plaintifiP  sustained  a  loss.     For  these 

reasons 
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reasons  we  are  of  opinion  th^t  the  rule  should  be  made        1 832. 
absolute  to  enter  a  verdict  for  the  plaintiff.  

'  POLHILL 

Rule  absolute.        aj^oma 


Wauir. 


DuNsTON  and  Clarke,  Assignees  of  Johk 
DuNSTON,  against  The  Imperial  Gas  Light 
and  Coke  Company  (a). 

l^EBT  for  fees  due  to  the  bankrupt  as  a  director  A  gas  light  j^^f 

^^      c     \  /•        1  •      1   I  1  .  .      company  wis  y; «.  ^ 

ot  the  company,  tor   his  labour  and  services   m  incorporated  \ff'^ 
attending  courts,   committees,  and  depuutions  of  the  mem,  which"* '«-^ 
company,  for  them  and  at  their  request;  and  generally  dghl^dbafSit^^*^ 
for  work  and  labour.     Plea,  the  general  issue.     At  the  be*i>^°"'^^-^^*^ 
trial  before  Lord   Tenterden  C.  J.,   at  the  sittings  in  •°^  "^  •«^«*  •^'*^ 

^  should  use  thej  .^ 

London  after  Hilary  term   1831,    the   foUowing  facts  common  seal,^^*;^ 

"  manage  die    **"•  "^^^ 

appeared :  —  The  company  was  incorporated  by  statute  affairs  of  the 

«A_^>^  It  ^      t*  \  •  companyi  lay 

1  &  2  Gb  4.  c.  cxvii.,  and  by  section  52.  of  that  act  it  was  out  money, 
provided  that  there  should  be  one  of  the  proprietors  of  SJ^.  andTmake 
shares  in  the  company,  qualified  and  to  be  appointed  as  lithUn^andfor 
in  the  act  was  mentioned,  who  should  be  governor,  and  J^^ ^n^ 
eighteen  of  such  proprietors,  qualified  and  to  be  ap-  «>"P«"y  ^ 

®  r     r  »    1  ^  r     empolrwred  to 

pointed  as  in  the  act  was  mentioned,  who  should  be  make6y./aiM 

undei^  teai  for 

directors  of  the  said  company ;  that  other  proprietors  its  government, 
should  be  appointed  deputy-governor  and  auditors;  and  ingthepro. 
that  there  should  be  one  other  person,  to  be  appointed  dirccton^^offi-^ 

cers,  serrants, 
&C.     At  a  meeting  of  the  company  a  resolution  was  passed,  not  under  teal,  that  a  remu- 
neration should  be  allowed  to  every  director  for  his  attendance  on  courts,  committees, 
&&,  vis.  one  guinea  for  each  time : 

Held,  that  a  director  who  had  attended  courts,  &c.  could  not  maintain  ati  action  for 
pajrtnents  according  to  the  above  resolution,  for  that  it  was  not  a  by-law  within  the  sta- 
tute, nor  a  contract  (if  such  could  have  been  available)  to  pay  the-  directors  or  any  of 
them  for  their  attendances,  and  the  directors  could  not  be  considered  as  servants  to  the 
company,  and,  as  such,  entitled  to  remuneration  for  their  labour  according  to  ita  value. 

QusMV,  Whether  a  company  incorporated  for  the  purpose  of  manufacturing,  can  contract 
otherwise  than  under  seal>  for  service,  work,  and  the  supply  of  goods  for  carrying  on  the 

(a)  This  case  was  decided  in  last  Michaelmas  term. 

as 
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1832.        as  in  the  act  was  mentioned,  to  be  the  clerk  of  the  said 
""■"■*       company.     By  sect.  53.  directors  were   to   be  holders 

DUMMOV 

of  ten  shares  in  the  joint  stock  of  the  company.     By 


Tbe  iMriBiAL  i     •  i      /•  i  • 

Gm  Light      sect.  56.  It  was  enacted,  that  at  the  first  general  meeting 


ComptDy. 


of  the  company  there  should  be  an  election  of  eighteen 
proprietors,  duly  qualified,  to  be  directors  of  the  afiairs 
of  the  company  for  certain  periods  there  mentioned,  and 
of  another  fit  person  to  be  clerk,  and  who,  as  socb,  was, 
by  sect  60.,  to  attend  the  meetings  of  the  company, 
and  register  tbe  orders  and  proceedings.    The  directors 
were^  by  sect.  69.,  to  meet  once  a  week  at  least,  and  at 
such  other  times  as  they  should  think  proper ;  but  no 
business  was  to  be  transacted  unless  four  directors  and 
the  governor  or  deputy,  or  in  their  absence  six  di^ 
rectors,  should  be  present.     By  sect  71*  it  was  enacted, 
that  the  directors  for  the  time  being  should  have  the 
custody  of  the   common    seal   of  the  company,    and 
should  have  full  power  and  authority  to  use  the  same 
for  the  company's  afiairs  and  concerns;  to  meet  and 
adjourn  from  time  to  time,  and  from  place  to  place; 
and  to  direct,   manage,   and  transact  the  afiairs  and 
business   of  the  company,   as  well  in  issuing,   laying 
out,  and  disposing  of  money  for  the  purposes  of  the 
company,  as  in  contracting  for  and  purchasing  mes- 
suages, lands,  &c.  for  their  use,  and  entering  into  con- 
tracts for  the  lighting  of  any  streets,  &c.  within  the 
limits  of  tbe  act,  and  in  ordering,  directing^  and  em- 
ploying the  works  and  workmen,  and  selling  and  dis- 
posing of  messuages,  lands,  &c.,  and  articles  produced 
by  the  company  in  their  manufacture  of  gas,  and  in 
making  and  carrying  into  efiect  all  contracts  touching 
or  concerning  the  same,   subject  to  such  orders,  by- 
laws, rules,  and  regulations  as  should  at  any  time  be 

duly 


DUNSTUK 

agahui 
Impekj 
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duly  made  by  the  company  in  restraint,  control,  or  1882. 
regulation  of  the  powers  by  this  act  granted.  Some 
particular  powers  were  specifically  given  them  by  sub- 
sequent sections.  By  sect  76.  it  was  enacted,  that  the  G^h^ht^ 
company  should  have  power  at  general  or  special  general  *^<^P"y. 
meetings  duly  called,  to  make  such  rules,  orders,  and 
by-laws  as  to  them  should  seem  meet,  for  the  good 
government  of  the  company,  and  for  regulating  the 
proceedings  of  the  directors,  and  for  regulating  all 
oflicers,  workmen,  and  servants  to  be  employed  about 
the  company's  affairs  and  business,  and  for  the  super- 
intendence and  management  of  the  said  company  in  all 
respects,  and  from  time  to  time  to  alter  or  repeal  such 
rules,  orders,  and  by-laws;  and  that  all  such  rules, 
orders,  and  bylaws  (being  reduced  into  writing,  and 
the  common  seal  of  the  company  thereto  affixed,  coun- 
ters^ed  by  the  clerk)  diould  be  binding  upon  all  such 
persons,  and  a  Justification  to  them  in  any  court  of  law 
or  equity,  provided  the  same  were  not  repugnant  to  tb^ 
lawa  ^  England,  By  4  G.  4.  c.  xcv.,  the  number  of 
directors  was  reduced,  and  some  other  regulations  were 
made  respecting  them ;  and  by  10  G.  4.  c.  xii.,  tbe  pro- 
prietors were  enabled  to  remove  any  director^  &c.,  for 
negligence  or  misconduct,  a  power  not  previopsly  given. 
The  first  directors,  of  whom  the  bankrupt  was  one, 
were  elected  in  Jult/  1821.  On  the  15tli  of  August 
1822,  the  following  resolution  was  agreed  to  at  a 
general  meeting  of  the  company,  and  entered  in  their 
books,  but  never  passed  under  their  common  seal. 
**  Resolved,  That  the  following  remuneration  be  allowed 
to  the  governor,  deputy-governor,  and  directors  from 
die  time  of  their  appointment  after  the  passing  of  the 
act  thenceforth,  viz.  that  the  sum  of  two  guineas  each 

be 
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1832.        be  allowed  to  the  governor  and  deputy-governor  for 
^  every  attendance  at  a  court  of  directors,  and  to  every 

DUNSTOW  ''  '' 

agamu        director  for  the  like  attendance,  one  guinea.     That  the 

The  Impxbial 

Gis  Light      governor  and  deputy-governor,  and  each  director,  be 

CoiB|NUlT. 

allowed  the  sum  of  one  guinea  for  every  attendance  at  a 
committee  or  on  a  deputation  of  the  company.     That 
the  chairman  of  the  several  committees  be  allowed  one 
.  guinea  and  a  half  for  every  attendance." 

The  bankrupt,  with  other  directors,  attended  the 
meetings  and  transacted  the  business  of  the  company 
from  the  time  of  his  election  till  the  year  1829,  when  he 
ceased  to  be  a  director.  His  fees  were  paid  down  to 
the  end  of  1827,  but  those  accruing  afterwards  were 
withheld  on  the  ground  of  alleged  misconduct,  and  the 
present  action  was  brought  to  recover  them.  It  was 
contended  at  the  trial,  that  the  above  resolution,  not 
being  under  seal,  was  not  a  by-law  within  the  meaning 
of  the  statute,  and  could,  therefore,  be  no  legal  found- 
ation for  the  present  claim :  and  that  the  plaintiffs  could 
not  avail  themselves  of  a  contract  for  remuneration, 
independently  of  a  by-law,  (supposing  such  contract 
•to  have  existed,  which  was  denied,)  since  the  company, 
being  a  corporation,  could  only  bind  themselves  under 
seal.  Lord  Tenterden  thought  the  action  not  maintain- 
able, and  directed  a  nonsuit,  giving  leave,  however,  to 
move  to  enter  a  verdict  for  the  plaintiffs.  A  rule  nisi  was 
accordingly  obtained,  and  in  last  Michaelmas  term, 

Sir  James  Scarlett  and  R.  F.  Bichards  shewed  cause. 

The  sum  claimed  was  a  mere  gratuity,  and  could  not 

in  itself  be  the  subject  of  an  action.     The  directors  are 

<  not  in  the  situation  of  servants  to  the  company ;  they 

are  themselves  the  masters,  and  their  labour  is  nothing 

more 
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1892.        eompany  like  this  shall  be  obliged  to  ipake  every  coih 
tract  for  work,  and  every  purchase,  by  deed.     They 
'  affonst        must  have,  incidentally,  a  power  of  contracting  in  the 
On  Light     ordinary  way  for  the  carrying  on  of  that  business  which 
^^^^*      was  the  object  of  their  incorporation.     It  is  evident  the 
clerk  of  this  company,  mentioned  in  sect.  52.,  and  else- 
Ivhere  in  the  statute,  was  meant  to  be  a  stipendiary 
officer;  he  is  appointed  in  the  same  manner  as  the  di- 
rectors are   (by  election  at   a  general  meeting),  and 
there  is  nothing  to  shew  that  they  were  not  also  in- 
tended to  be  stipendiary.    They  could  not  be  compelled 
to  act,  if  tlie  company  would  not  agree  with  them  for  a 
remuneration.     Their  being  shareholders  (which   the 
clerk  is  not)  can  make  no  difference,  if  they  are  in  efiect 
servants  to  the  company;  nor  is  there  any  real  dis- 
tinction between  a  servant  in  a  higher,  and  one  in  a 
lower  capacity.     The  company  may  engage  either  with-* 
out  deed.    The  directors  are  so  far  considered  servants, 
that  by  the  act  10  G.  4.  c.  xii.  power  is  given  to  the 
proprietors  to  remove   them   for  n^igence  or  mis- 
conduct.   IParke  J.    It  appears  from  several  cases  that 
in  some  instances  where  a  thing  has  been  done  by  the 
authority  of  a  corporation,  though  not  given  under  seal, 
it  may  be  considered  as  their  act,  but  is  there  any  case 
where  their  contract,  without  seal,    has  been  held  a 
sufficient  ground  for  an  action?]    It  would  be  so  in 
the  case  put  in  some  of  the  books,  of  hiring  a  cook 
or  butler.     There  can  be  no  question  that  they  would 
be  liable  for  coals  or  other  materials  supplied,  under 
an   ordinary   contract,    for  the   carrying   on   of  their 
business.     ^Taunton  J.  In   Yarborough  v.  The  Bank  of 
England  (a).  Lord  EUenborough  seems  to  have  thought 

(a)  16  Eati,  6,     And  see  Mex  ▼.  Sigg,  5  P.  fFnu,  419.  6th  edit. 

that 
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.1852.        corporation  shall  be  directors,  and,  in  sect.  71*,  points 

out  some  of  their  duties  and  powers :  and  they  are  duties 

^ainu        and  powers  as  unlike  those  of  a  servant  as  they  can 

Gas  Light     well  be.     They  are,  in  fact,  those  of  managers  or  gover- 


Cooipuj. 


nors.  The  act  itself  says  nothing  of  remuneration ;  and 
I  cannot  see  how^  in  point  of  law,  persons  in  the  situation 
of  these  directors  could  maintain  any  action  for  a  re- 
compense, at  least  unless  there  had  been  a  resolution 
under  seal  in  the  nature  of  a  by-law.  Looking  at  the 
character  of  their  duties,  I  am  of  opinion  that  these 
directors,  however  convenient  it  might  be  that  some  re- 
muneration should  be  awarded  them  for  their  services, 
were  not  entitled  to  it  by  the  resolution  given  in  evi- 
dence in  this  cause. 

Parke  J.  As  to  the  objection,  that  the  bankrupt  in 
^is  case  was  a  member  of  the  corporation,  and,  there- 
fore, could  not  sue  them ;  a  member  of  a  corporation  is, 
for  this  purpose,  as  distinct  from  the  corporate  body  as 
any  third  person.  It  is  not  necessary  to  decide,  whether 
an  laction  would  lie  at  the  suit  of  a  clerk  or  servant 
.employed  in  the  trade  of  a  company  like  this,  under  .a 
contract  not  sealed.  Here,  the  character  of  the  party 
for  whom  remuneration  is  claimed,  is  not  that  of  a 
.servant,  but  of  a  manager.  He  can,  therefore,  recover 
no  recompense  from  the  company,  unless  by  virtue  of  an 
express  resolution  in  the  nature  of  a  by-law  according 
to  the  directions  of  the  statute.  And  even  supposing 
the  seal  of  the  company  were  not  absolutely  requisite, 
I  do  not  see  any  contract  with  the  bankrupt  in  this  case ; 
the  resolution  only  amounts  to  a  determination. by  those 
who  pass  it,  that  a  certain  gratuity  shall  be  given  to  the 
directors. 

Taunton 
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Taunton  J.     I  do  not  consider  it  necessary  togive        1832. 

an  opinion,  whether  or  not  this  resolution  was  a  by-law        

withm  the  meaning  of  the  statute^  though  I  am  mclined  againu 
to  think  that  it  could  not  be  valid  in  any  other  cha-  Gas  Ligb^ 
racter,  and  therefore  ought  to  have  had  the  common  ^'^*"P»°y* 
seal  affixed.  Nor  are  we  called  upon  to  decide  the 
abstract  question,  whether  a  corporation  has  the  power 
of  contracting  otherwise  than  under  seal,  with  a  stranger 
or  a  member  of  its  own  body ;  whether,  for  instance,  in 
the  present  case,  the  company  might  so  have  contracted 
for  filling  gasometers  or  laying  down  pipes,  for  the  pur- 
chase of  goods,  or  for  services  to  be  performed ;  and 
whether,  upon  such  contract  when  executed,  they  would 
be  liable  to  an  action  at  the  suit  of  the  party  contracted 
with,  on  general  grounds  of  moral  obligation.  My  de- 
cision rests  upon  this  one  point ;  that  the  resolution  of 
the  company  was  at  all  events  nothing  more  than  an 
announcement  to  the  gentlemen  who  then  were,  or  who 
might  become,  directors,  that  if  they  attended  punc- 
tually, they  would  receive  a  gratuity,  or  compliment, 
in  proportion  to  the  quantum  of  attendance.  I  think 
that  was  not  a  contract  upon  which  a  right  of  action 
could  be  founded^ 

Patteson  J.  Looking  at  the  character  in  which  the 
bankrupt  makes  his  claim,  and  the  nature  of  the  reso- 
lution passed  by  the  company,  I  think  that  nothing  like 
a  contract  appears  in  this  case,  and  consequently  that 
the  whole  foundation  of  the  action  fails.  It  is  therefore 
unnecessary  to  give  any  opinion  upon  the  other  points. 

Rule  discharged. 


K  3 
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1832. 


Simpson  against  Unwin. 

# 

Tbeitatute       T^EBT  for  penalties  under  the  statutes  2G.3.  c.  19.^ 
ff.  1. 8nd'4.  '  and  39  G.  3.  c  34.     The  first  count  of  the  declar- 

*°*iiiioiild    Btioa  allied)   that  the  defendant^  within  six  months 


Mr^  cvTT^  before  the  commencement  of  the  suit^  and  between  the 

hSJi^lS  wT  ^^'  ^*y  otFelnvaty  and  the  Ist  day  of  September  1830, 

"*"***^"  ^.  ?J*  (to  wit)  on  the  9th  day  of  February  in  that  year,  within 

bttwMo  the  that  part  of  the  United  Kingdom  called  Englandj  to 

kruary  and  the  wit,  at,  &c.  had  in  his  posscssiou  two  partridges,  con- 

aoj  yew  (id-  trary  to  the  form  of  the  statute,  &c.    The  second  count 

89G.L  c^S4.  Alleged  that  the  defendant,  within  the  same  period  of 

F^uaryvad  ***  months,  and  betwe^i  the  said  1st  day  of  February 

ih9iitotSqji.)  gjnj  ^^  ig|  ^jgy  q(  October  in  the  same  year,  and  within 

or  an  J  pbcannt  "^  "^        ' 


between  the  irt  (Jiat  part,  &C.  to  wit,  at,  &C.  had  in  his  possession  one 

oi  February  • 

and  the  lit  of    pheasant,  the  said  pheasant  not  having  been  taken  in 

OdobeTf  under  e 

penalty:  Held«  the  season  allowed  by  the  statute  in  that  behali^  nor  kept 

that  a  qualiSed  i         t*  i  i       i* 

perwm  who  had  m  any  mew  or  breedmg  place,  contrary  to  the  form, 
^^SHafrf^  kc  At  the  trial  before  Tindal  C.  J.,  at  the  York  Sum- 
toidmaiid^'  ™^^  assiaes  1 830,  a  verdict  was  found  for  the  plaintifi^ 
pheasant  killed  i^bject  to  the  opinion  of  this  Court  on  a  case  which 

before  tne  itt»  "  ^ 


not^sitj    stated,  that  the  partridges  and  pheasant  in  the  de- 
against  the        claration  menticmed  were  on  the  9th  of  February  in  the 

itatttte. 

possession  of  the  defendant,  who  was  at  that  time,  and 
before  the  1st  of  February ,  a  qualified  person,  and  that 
they  had  been  killed  and  in  the  defendant's  possession 
on  or  before  the  1st  of  February. 

Starkie  for  the  plaintiff.     The  statute  2  G.  3.  c.  19* 
!•  1.  enacts,  ^^that  no  person  shall,  upon  any  pretence 

what- 


CJkwiic 
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Avhatsoever,  take,  kill,  destroy,  carry,  sell,  buy,  or  haVe       1832. 
in  his  possession  or  use,  any  partridge  between  the  12th       " 

SixFsoir 

day  of  Febmary"  (altered  by  the  39  G.  3.  c.  34.  s.  S.  to  agamH 
the  Ist  of  Fehntary)  ^^  and  the  1st  day  of  September  in  any 
year,  or  any  pheasant  between  the  1st  day  of  Febmary 
and  the  1st  day  of  October  in  any  year.'*  Here  the  de- 
fendant had  in  his  possession  partridges  and  a  phea- 
sant within  the  time  so  specified.  This  is  a  case, 
therefore,  within  the  very  words  of  the  enacting  clause. 
There  is  an  exception  as  to  pheasants  tak^i  in  the  pro- 
per season,  and  kept  in  a  mew  or  breeding-place,  but 
no  exception  whatever  as  to  partridges,  and  none  as  to 
partridges  or  pheasants  killed  in  the  season,  and  kept 
afterwards.  It  may  be  said,  that  it  is  hard  if  a  party 
may  kill  game  till  the  end  of  a  certain  day,  and  yet  shall 
not  have  such  game  in  his  possession  on  the  following 
day;  but  it  is  not  necessary  that  he  should  continue 
killing  game  to  so  late  a  period. 

Alexander  contra.  The  statute  being  highly  p^ial,  a 
case,  to  be  brought  within  it,  must  not  only  be  within 
the  literal  sense  of  the  enacting  words,  but  within  the 
intent  A  thing  which  is  within  the  letter  of  the  sta- 
tute is  not  within  the  statute,  unless  it  be  within  the 
intent  of  the  maker ;  Bacon  Abr.  tit  Staiuieh  5.;  Briber 
V.  Bichardson  {a) ;  and  the  construction  ought  to  be  con^ 
sonant  to  the  intent,  although  it  may  seem  contrary  to 
the  letter  of  the  statute ;  PUmderis  Comm.  205.  Where 
words  will  bear  an  absurd  signification  if  literally  un- 
derstood, the  received  sense  must  be  a  litde  deviated 
from.    1  Blackst*  Comm.  61.     Now,  if  thb  case  be  within 

(a)  2M.  jf&568. 

K  4  the 
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18S2.  the  statute,  the  absurd  consequence  will  follow,  that  a 
—"'^  party  who  lawfully  killed  a  pheasant  or  partridge  at  the 
agtmut  close  of  the  1st  o(  February^  would  be  guilty  of  a  crime 
by  having  it  in  his  possession  in  the  beginning  of  the 
second.  The  manifest  intent  of  the  legislature  in  this 
act  was,  to  prevent  the  killing  or  destroying  of  the  game 
at  particular  seasons  of  the  year;  and  the  birds  which 
the  defendant  b  charged  with  having  unlawfully  in  his 
possession,  were  killed  within  the  period  allowed  by 
law.  The  object  of  the  legislature,  therefore,  was  not 
•contravened  by  his  having  those  birds  in  his  possession 
afterwards.  In  Wameford  y.  Kendall  (a),  the  possession 
•of  game  by  a  servant  employed  to  detect  poachers,  who 
took  it  up  after  it  had  been  killed  by  strangers  on  the 
manor,  in  order  to  carry  it  to  the  lord,  was  held  not  to 
be  an  unlawful  possession  so  as  to  subject  the  party  to  a 
penalty. 

Lord  Tenterden  C.  J.  I  think  this  is  not  a  case 
within  the  siatute  2  6.  S.  c.  19.  s.  1.  &  4.  It  clearly  is 
not  wilUn  the  object  which  the  legislature  had  in  view  ; 
and  although  it  may  be  within  the  literal  meaning  of 
the  words,  taken  by  themselves,  we  must  not  give  to 
them  a  construction  which  will  not  only  be  contrary  to 
the  general  intention  of  the  legislature,  but  which  will 
lead  to  this  absurd  consequence,  that  a  party  who  might 
at  the  last  moment  of  the  day  en  the  Ist  of  February 
lawfully  kill  a  partridge  or  pheasant,  would  be  guilty  of 
an  offence  by  having  the  same  partridge  or  pheasant  in 
his .  possession  at  the  earliest  moment  of  the  second. 
And  I  am  strongly  inclined  to  think,  that  the  first  section 

(a)   lOEatt^  19. 

applies 
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18S2,  any  of  the  aforesaid  cases,  and  shall  be  lawfully  con- 
victed thereof  every  such  person  shall,  for  every 
partridge,  pheasant,  &c.  so  taken,  killed,  or  found  in 
his  possession  contrary  to  the  true  intent  and  meaning 
of  this  act,  forfeit  the  sum  of  5/."  The  penalty  is  limited 
to  the  case  of  a  person  killing  a  partridge  or  pheasant, 
or  having  it  found  in  his  possession,  contrary  to  the 
meaning  of  the  acL  I  am  of  opinion  that  a  man  who 
kills  a  partridge  or  a  pheasant  on  the  1st  of  February^ 
but  keeps  it  to  be  eaten  after  that  day,  does  not  commit 
any  offence  contrary  to  the  true  intent  of  the  act,  for 
that  the  possession  of  a  partridge  or  pheasant  so  killed, 
after  those  days,  is  a  lawful  possession,  which  the  act 
does  not  contemplate  (a). 

Pattesom  J«  I  am  inclined  to  think  that  the  statute 
applies  to  living  birds  only,  but  at  all  events,  it  must 
receive  a  reasonable  construction,  and  the  object  of  the 
legislature  being  to  prevent  the  destruction  of  game  out 
of  particular  seasons,  I  think  it  would  be  absurd  to  say 
that  a  party  who  kills  the  game  within  the  time  when 
he  may  lawfully  do  so,  must  consume  it  all  upon  the 
last  day.  I  agree  that  the  possession  meant  by  the 
act  is  an  unlawful,  not  an  innocent  possession.  The 
judgment  of  the  Court  must,  therefore,  be  for  the 
defendant. 

Judgment  for  the  defendant. 

(a)  See  1  &  2  ^.  4.  c.  32.  s.  9,  4. 
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18S2.  Knotlittglej/.     On  the  Brolherlon  side  of  the  northern 

branch  is  an  ancient  mill  called  Brotkaion  Mill,  with  & 
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agabui  mill  dam  across  that  branch  of  the  river,  iormmg  m 

Caldm  -  part  the  head  and  fall  of  water  by  which  the  mill,  when 


Knigation. 


in  Operation,  was  worked.  Half  of  the  dam  is  in  Bro- 
therton,  and  half  in  Knott inglei/,  abutting  on  one  side 
upon  the  mill,  on  the  other  upon  land  held  to  the  use  of 
the  undertakers.  The  mill  and  dam  existed  before  the 
navigation,  and  were  leased  to  trustees  for  the  under^ 
takers  of  the  navigation,  fifty  years  ago,  but  are  now 
dilapidated,  out  of  use,  and  unoccupied.  On  the  Knot- 
tingley  branch  of  the  river  are  other  ancient  milb,  (vested 
in  trustees  for  the  undertakers  in  fee,)  to  which  belongs 
a  second  dam,  extending  across  the  southern  division  of 
the  river.  This,  the  Knoltingley  dam,  lies  near  the 
Brotkerton  dam  before  described,  and  the  two  together 
form  a  pond  or  head  of  water.  Since  the  Brotkerton 
mills  were  dilapidated,  tlie  lOioltinglet/  dam  bos  been 
substantially  repaired  by  the  appellants,  for  the  use  of 
the  Knottingleif  mills  and  of  the  navigation  in  common. 

A  side  cut,  mentioned  in  the  rate,  but  concerning 
which  no  dispute  arose,  was  made  by  the  undertakers, 
with  a  lock,  in  the  respondent  parish,  for  passing  vessels 
from  the  level  above  to  that  below  the  Brotherton  and 
Knotiingley  dams.  There  is  a  similar  cut,  for  the  same 
purpose,  oD  the  Knottingtey  side. 

The  water  of  the  river  Aire  is  held  up,  and  the  river 
rendered  navigable,  by  the  abov^oientioned  dams,  from 
the  lock  in  the  side  cut  in  Brotherton  township,  for 
982S  yards  upwards,  within  which  distance  it  runs 
through  six  townships,  (including  Brotherton,)  each 
maiutaiiiiiig  its  own  poor.  No  tolls  or  dues  are  spe- 
cilicully  taken  for  passing  n  dam  or  lock ;  the  only  toll  is 
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an  equal  mileage  toll,  charged  according  to  the  length  of        18S2. 
river  or  canal,  or  both,  actually  navigated,  and  whether        
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any  locks  or  dams  be  passed  or  not      No  tolls  are        against 
actually  received  in  the  respondent  township.  Caldir 

The  appellants  contended  that  they  were  rateable  only  '^*^  ^^ 
in  respect  of  the  canal  and  lock  in  Brotherton.  The  re- 
spondents maintained,  that  as  the  water  of  the  river  was 
upheld,  and  the  river  made  navigable,  for  9823  yards, 
by  the  two  dams  above  mentioned ;  and  as  one  half  of 
pne  of  the  dams  was  in  the  respondent  township,  they 
were  entitled  to  rate  the  undertakers  for  one  fourth  of 
the  tolls  upon  the  whole  line  so  made  navigable,  or  at 
least  upon  that  portion  of  the  line  which  lay  within  their 
township.  The  sessions  considered  the  appellants  rate- 
able for  a  fourth  of  the  tolls  upon  the  whole  line,  as  well 
as  for  the  cut  and  lock  in  Brotherton.  This  case  was 
now  argued  by 

John  Williams  and  Bliss  in  support  of  the  order  of 
sessions.  It  is  no  objection  to  the  rate  in  this  case  that 
the  tolls,  which  form  the  profit  of  the  navigation,  are 
not  collected  within  the  township.  Rea:  v.  The  Trent  and 
Mersey  Navigation  Company  (a).  Rex  v.  Palmer  (i) ;  nor 
is  it  material  that  the  company  take  the  tolls  as  mileage, 
and  not  in  respect  of  the  dam,  if  that  be  in  law  the 
source  of  the  benefit  accruing.  Here  is  a  profit  re- 
ceived, and  a  subject  matter  within  the  township,  upon 
which  a  rate  may  be  imposed  in  respect  of  such  profit. 
[Lord  Tenterden  C.  J.  Suppose  water  is  turned  into  a 
canal  from  a  river  by  means  of  a  wear,  are  the  profits 
of  the  canal  to  be  rated  where  the  wear   is?     If  a 

(«)  IB.^C,  545.  (fc)  1  P.  j-  C.  546. 

wear 
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1882.  wear  in  parish  A.  tarns  water  to  a  mill  in  parish  J3.,  are 
the  returns  of  the  mill  in  B.  to  be  rated  in  A.  ^]  The 
difficulty  there  would  be  in  ascertaining  how  much  of 
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Caldie       the  tolls  or  profits  were  earned  by  the  wear,  and  bow 
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much  by  the  canal  or  mill  independently  of  it  If  that 
difficulty  were  obviated,  as  if  the  dam  or  wear  were 
rented,  the  objection  would  no  longer  prevail ;  the  oc- 
cupier would  be  rateable  in  the  parish  where  the  dam  or 
wear  lay,  and  the  value  of  the  occupation  would  be 
measured  by  the  rent.  The  questions  here  are.  Whether 
the  dam  in  Brotherton  is  in  the  occupation  of  the  com«- 
pany  ?  and  what  is  the  value  of  the  occupation  ?  On 
the  first  point  there  can  be  no  doubt,  since  the  dam  abuts 
at  each  end  upon  land  of  which  they  are  the  owners, 
Ccdlis  on  Sewers^  p.  74,  4th  ed.;  and  even  if  this  were 
not  so,  still,  according  to  Dyson  v.  CoUick{a\  they  have 
a  property  in  the  dam  in  respect  of  which  they  might 
maintain  trespass,  and  are  therefore  the  occupiers. 

Then  as  to  the  measure  of  benefit  derived  from  the 
occupation.     The  general  rule  in  cases  like  this  appears 
to  be,  that  where  the  profits  derived  from  any  incorpo- 
real hereditament  or  right,  or  even  from  a  contract,  arc 
incident  to  and  connected  with  a  corporeal  tenement 
without  which  they  would  not  accrue,  there,  for  tt 
purpose  of  rating,  the  measure  of  benefit  resulting  frc 
the  occupation  of  such  corporeal  tenement  is  the  agg 
gate  amount  of  its  own  value,  and  of  the  clear  pre 
derived  from  it,  B£x  v.  Hogg  (6),  Rex  v.  St.  Nick 
Gloucester  (c).     It  is  not  necessary  that  the  profits  si 
be  strictly  appurtenant  to  the  corporeal  tenement 
enough  if  they  could  not  subsist  without  it     Tb 

(a)  SB.iA,  GOa  (ft)  1  T.  R,  7S1.  (c)  Cai 
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the  case  in  Bex  v.  Bradford  (a),  where  a  party  was  held        1832. 

rateable  for  a  canteen  and  building  occupied  by  him,        

and  also  for  the  privilege  of  using  the  same  as  a  canteen,  agamtt 
though  there  was  no  necessary  connection  between  the  CALDsa 
building  and  the  privilege  exercised  in  it,  which  was  •*W^n« 
purely  personal.  The  principle  of  these  cases  will  apply 
here.  The  company  are  the  occupiers  of  a  dam  which 
supports  the  water  to  the  distance  of  9823  yards  above ; 
they  occupy  that,  by  which  the  profits  of  the  water  to 
that  extent  arise.  Those  who  use  the  water  use  the 
dam.  It  makes  no  difference  that  the  profits  arise  by 
means  of  a  river  navigation  which  is  in  itself  not  rate- 
able. A  man  may  be  rated  for  the  profitable  occu- 
pation of  a  house,  though  it  may  be,  that  such  profit 
could  not  accrue  but  (or  some  easement,  as  a  right  of 
way,  upon  which  no  rate  could  be  laid.  It  is  true  that, 
in,  the  present  case,  the  water  of  the  river  is  a  part  of 
the  cause  of  profit ;  but  so  it  would  have  been  if  the 
dam  had  been  used  for  the  purpose  of  turning  a  mill ; 
yet  in  that  case  the  proprietors  would  have  been  rate- 
able for  the  whole  profits  of  the  mill  to  the  parish  in 
which  it  was  situate.  The  water,  there,  would  be  con- 
sidered as  part  of  a  system  of  machinery,  the  profits  of 
which  are  rated  in  rating  the  mill :  and  it  is  the  same 
here,  only  that  in  the  former  case  a  dam  and  mill  are  to 
be  rated  as  performing  the  operation  from  which  the 
profit  accrues,  whereas  here  it  is  performed  by  the  dam 
only.  The  dam  here  may  be  compared  to  a  steam- 
engine  placed  upon  an  eminence  on  a  rail-road  or  similar 
work,  for  the  purpose  of  drawing  carriages  up  an  in- 
clmed  plane,  and  which  undoubtedly  would  be  rated  for 
the  tolls  earned  by  means  of  its  power  throughout  the 

(a)  4  AT.  j- 19.  317. 

line 
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1832.  line  of  the  ascenU  So,  in  this  case,  the  dam  may 
be  considered  as  an  engine  calculated  to  assist  vessels 
aganui  in  the  ascent  of  an  inclined  plane,  namely,  the  channel 
Calder  of  the  river,  by  holding  up  the  water ;  and  it  is  rateable 
''"'''^-  like  the  machine  before  alluded  to,  for  all  the  proHts 
earned  upon  that  line  of  ascent  to  which  the  benefit 
extends.  It  is  clear  from  Rex  v.  The  Mersey  and  Irwell 
Navigation  (a),  that  dams,  if  erected  on  the  company's 
own  land,  would  be  rateable  in  respect  of  something;  that 
must  be  in  respect  of  the  advantage  and  profit  derived 
from  the  holding  back  of  the  water ;  and  no  distinction 
can  justly  be  drawn  between  the  first  yard  of  water  so 
held  back,  and  the  rest  of  the  nine  thousand  eight 
hundred  and  twenty-three,  but  the  rate  must  be  calcu- 
lated upon  the  benefit  derived  from  the  whole  body  of 
water  which  is  supported  by  the  same  dam. 

Sir  James  Scarlett^  F.  Pollock^  MUner^  and  Wighiman 
contra.  This  is  an  attempt  to  evade  the  former  decision 
in  Rex  v.  The  Aire  and  Colder  Navigation  Company  (6), 
by  imposing  that  rate  on  the  dam  which  could  not  be 
laid  upon  the  navigation.  According  to  the  argument 
on  the  other  side,  the  fields  adjoining  a  canal  might  be 
rated,  because  if  it  were  not  for  the  banks  the  water 
would  disperse;  and  it  might  be  said  that  a  reservoir 
was  rateable  for  the  profits  of  water  distributed  from  it 
into  different  parishes,  which  is  contrary  to  Rex  v.  The 
Corporation  of  Balh  {c)  and  other  cases.  Admitting  even 
that  the  navigation  could  be  rated,  still  a  rate  cannot 
be  imposed  upon  any  taxable  matter  not  actually  in  the 
parish  for  which  the  rate  is  made.     This  is  not  the  case 

^  "'  ««;.  (6)  9  P.  4r  C.  820.  (c)  14  EaUt  609. 
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of  a  lockage  toll;  nothing  becomes  due  at  the  dam ;  it       1832i 
is  no  doabt  essential  to  the  beneficial  occopation  of  a        " 
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property  which  yields  a  profit  elsewhere,  but  it  is  not  agairut 
the  subjectrmatter  which  produces  that  profit  It  may  Caldik 
be  the  sine  qu&  non,  but  is  not  the  causa  causans.  In  ^*8™®  • 
JRex  V.  Hogg  {a)  and  Rex  v.  Bradford  {b)  the  whole 
profits  arose  from  the  engine  and  the  canteen,  which 
distinguishes  those  cases  from  the  present.  Dyson  v. 
C6Uick{c)  does  not  apply,  for  the  undertakers  here 
bold  the  dam  as  proprietors  of  the  mill,  not  of  the 
navigation ;  and  if  they  brought  trespass  for  an  injury 
to  the  dam,  it  would  be  in  the  former  capacity.  In 
Bex  y.  Thomas  {d),  where  it  was  held  that  the  under- 
takers of  a  navigation  were  not  rateable  for  the  land 
covered  with  water,  in  which  they  had  merely  an  ease- 
ment, it  was  asked  by  one  of  the  Judges,  *^  Suppose 
these  proprietors  had  been  owners  of  the  soil,  as  well  as 
grantees  of  the  tolls,  how  would  the  case  have  been  ?" 
and  the  answer  given  was,  that  they  would  not  have 
been  rateable,  since  the  tolls  were  holden  separately 
from  the  soil,  and  by  distinct  titles.  So  here,  the  pro- 
perty which  the  undertakers  have  in  the  soil  on  the 
banks  of  the  river  makes  no  difference  as  to  their 
rateability  in  respect  of  the  navigation  and  that  which 
belongs  to  it.  If  the  dams  are  a  subject  of  rate  at  all 
as  part  of  the  company's  works,  they  must  be  considered 
as  rated  by  the  assessment  laid  upon  the  canal,  to  which 
they  are  accessory,  and  the  liability  of  which  is  not 
disputed. 

Lord  Tenterden  C.  J.     I  am  of  opinion  that  this 
rate  must  be  amended  by  reducing  it  to  the  amount 

(a)  1  r.  R.  721.  (6)  4M.4:S.  317. 

(c)  SB.  4;  J.  60a  id)  BB.^C  114. 

Vol.  in.  L  assessed 
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18S2.       assessed  upon  the  cut  and  lock.     This  is  an  attempt  to 
"~7"       evade  the  decision  of  the  Court  in  the  former  case  of 
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agamMt        Bex  V.  The  Aire  and  Colder  Navigation  (a).     We  there 
The  AiRK  and 

Caldek  held  that  the  undertakers  were  not  rateable  as  occupiers 
of  the  bed  of  the  river,  having  merely  an  easment  in  it. 
No  rate,  then,  could  be  laid  upon  them  for  the  water  of 
the  river  made  navigable  by  them ;  and  if  so,  none  could 
*  be  imposed  in  respect  of  the  dam  ;  for  to  rate  the  dam 
because  it  keeps  up  the  water,  would  be  equivalent  to 
rating  the  water  itself.  If  the  water  cannot  be  rated, 
neither  can  the  dam  which  holds  it  up. 

LiTTLEDALE  J.  It  has  been  held  that  the  company 
were  not  rateable  for  the  river,  and  I  therefore  think 
they  are  not  so  for  the  dam. 

Taunton  J.  It  has  been  contended  that  because 
the  water  of  this  river  was  holden  up  and  made  navi- 
gable for  9823  yards  by  dams,  one  of  which  was  partly 
situated  in  the  respondent  township,  the  undertakers 
might  therefore  be  rated  upon  this  dam  for  a  pro- 
portion, at  least,  of  the  tolls  accruing  upon  the  water 
so  upheld.  But  I  think  this  is  a  vicious  principle,  and 
at  variance  with  decided  cases.  It  might  as  well  be 
said  that  a  reservoir  which  supplies  water  to  a  district 
nine  or  ten  miles  in  extent,  or  a  lock  which  acts  as  a 
dam,  or  a  steam-engine  employed  to  raise  water  from  a 
lower  to  a  higher  level,  is  rateable  in  respect  of  the 
whole  distance  to  which  water  is  supplied  by  any  of 
these  contrivances,  and  the  profits  accruing  from  that 
supply ;  propositions  which  cannot  now  be  maintained. 


(a)  9^,{-C.  820. 


Patteson 
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Patteson  J.     It  is  very  clear  that  such  a  rate  as        1832. 
this,  if  it  may  be  imposed,  is  in  effect  the  same  as  rat-        ' 
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ing  the  water.  Suppose  this  were  a  canal,  it  would  against 
then  he  rateable  all  along  the  hne  ot  navigation,  to  the  Caldir 
parishes  through  which  it  passed,  and  in  that  case  the 
rate  evidently  could  not  be  laid  upon  the  dam.  Can  it 
then  be  imposed  upon  the  dam  here,  because  the  line  of 
navigation  is  not  rateable  ?  I  agree  with  my  Lord  that 
this  is  merely  an  attempt  to  evade  the  former  decision 
of  the  Court 

Rate  sent  back  to  be  amended,  by  reducing  it 
from  150/.  to  151.  165.,  the  amount  charge- 
able upon  the  canal  and  lock. 


The  King  against  The  Inhabitants  of  the  County  *»<««%> 

of  Derby. 


PRESENTMENT  by  F.  //^  justice  of  peace  of  the  By  the  statute 

county  of  Derby^   that   a  certam   common   public  «.  5.  no  bridge 

bridge  upon  and  over  the  river  Amber,  commonly  called  built  in  any 

the  Amber  Bridge,  situate  in  the  parishes  of  Crick  and  ^'Jhe^expeww 

Duffield^  in  the  county  oi  Derby,  in  the  king's  common  ^^J^J?^ 

highway  there,  leading  from  the  town  of  Cromford  in  rT^*J*^*^ 
the  county  of  Derby,  towards  and  unto  the  town  of  corporate,  ahall 

be  deemed  a 

Belper  in  the  same  county,  used  for  all  the  liege  sub-  county  bridge, 

unless  erectrd 

jects  of  the  king,  with  their  horses,  &c.  to  pass,  &c.  in  a  subsuntial 
was  out  of  repair.     Plea,  that  tlie  bridge  was  erected  dious  manner, 

under  the  di- 
rection or  to  the  satisfaction  of  the  county  surveyor,  Ac 
Tmtteeii  appointed  by  a  local  turnpike  act  are  indiYiduals  or  priYate  persons  within 
the  meaning  of  Uds  statute;  and,  therefore,  a  bridge  erected  by ^uch  trustees  after  the 
passing  of  the  sutute,  but  not  under  the  direction  or  to  the  satisfaction  of  the  county 
Rinreyor,  &c.  is  not  a  bridge  which  the  inhabitants  of  the  county  are  liable  to  repair. 

L  2  after 
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18S2.  after  the  passing  of  the  statute  43  G.  3.  c.  59.  by  cer- 
tam  persons  appointed,  by  virtue  of  an  act  of  the 
57  G.  S.  c.  xiii.,    entitled    ^^  An   act  for  making   and 


TIm  Knra 


DiRST. 


Hie  Inhabit- 

tfits  of  maintaining  a  turnpike  road  from  the  town  of  Cromford 
to  the  town  of  Belper  s  and  for  making  a  branch  of  road 
from  and  out  of  the  said  road  near  the  river  Amberj 
to  join  the  turnpike  road  at  Bull  Bridge,  all  in  the 
county  o{  Derby i^  trustees  for  making,  maintaining,  re- 
pairings  and  otherwise  improving  certain  roads  in  the 
lastrmentioned  act  specified,  and  for  otherwise  carrying 
it  and  all  the  matters  and  things  therein  contained  into 
full  and  complete  execution  and  effect ;  and  that  the 
said  bridge  was  so  erected  by  the  trustees  by  virtue  of 
certain  powers  vested  in  them  by  that  .act ;  and  that  the 
same  was  not  erected  in  a  substantial  and  commodious 
manner,  under  the  direction  or  to  the  satisfaction  of  the 
county  surveyor,  or  of  any  person  appointed  by  the 
justices  of  the  peace  of  the  said  county,  at  their  general 
quarter  sessions  assembled,  according  to  the  form  of  the 
statute,  &C.  General  demurrer  and  joinder.  The  case 
was  now  argued  by 

JF^n^s  Clinton  in  support  of  the  demurrer.  The  in- 
habitants of  the  county  are  bound  to  repair  the  bridge 
in  question,  unless  they  be  exempted  from  that  bur* 
den  by  statute,  because  it  is  established  that,  even  if 
a  private  person  build  a  bridge,  and  it  becomes  useful 
to  the  public,  the  county  is  liable  to  repair  it ;  and  it 
was  decided  in  Bex  v.  The  West  Biding  of  Yorkshire  {a)^ 
that  where  the  tr4istees  of  a  turnpike  road  built  a  bridge 
which  was  of  general  use,  and  no  fund  was  specially 

(a)  2East,34S. 

provided 
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provided  by  the  legislature  for  its  maintenance,  the  bur-  18S2. 
den  of  repairing  it  necessarily  attached  on  the  county ;  "^  " 
and  in  Sex  v.  Netherthons  («)•  that  even  if  a  fund  agama 
had  been  provided,  it  would  only  have  been  auxiliary,  ants  of 
for  the  original  liability  would  have  remained;  which 
doctrine  was  recognised  in  Rex  v.  The  Inhabitants  of 
Oxfordshire  {b).  It  will  be  said,  however,  that  the  de- 
fendants are  exempted  from  the  burden  of  repairing 
this  bridge  by  45  G.  3.  c.  59.,  the  fifth  section  of  which 
enacts,  **  that  no  bridge  thereafter  to  be  erected  or  built 
in  any  county  by  or  at  the  expense  of  any  individual  or 
private  person  or  persons,  body  politic  or  corporate,  shall 
be  deemed  and  taken  to  be  a  county  bridge,  or  a  bridge 
which  the  inhabitants  of  any  county  shall  be  liable  to  re- 
pair, unless  such  bridge  shall  be  erected  in  a  substantial 
and  commodious  manner,  under  the  direction  or  to  the 
satisfaction  of  the  county  surveyor,"  &c.  The  plea  states 
that  that  provision  has  not  been  complied  with ;  but  this 
is  not  a  case  within  the  statute,  because  the  bridge  was 
erected  by  the  trustees  of  a  turnpike  road,  who  are  not 
individuals  or  private  persons  within  the  meaning  of  the 
act,  or  a  body  corporate  {Co.  Lift.  250  a\  for  they  are 
not  empowered  to  take  in  succession.  The  statute  con- 
templates bridges  built  by  individuals  or  corporations 
for  their  own  private  benefit,  as  contradistinguished  firom 
the  public ;  as  a  bridge  built  by  a  canal  company,  or  by 
the  corporation  of  a  town  for  the  benefit  of  its  tenants. 
Here  the  bridge  was  built  by  the  trustees  for  the  public 
benefit  They  were  directed  by  the  act  of  parliament 
to  make  a  road  from  one  point  to  another;  and  there 
being  a  river  in  the  way,  it  was  necessary  for  them  to 

(«)  2  p.  4-  ^.  179.  (6)  4  A  4f  C.  194. 
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1832.  build  a  bridge.  The  county  surveyor  is,  by  sect.  5.  of 
43  G.  3.  c.  59.,  required  to  inspect  and  superintend  the 

The  KiKa  ^  ^  . 

agomjf        erection,  when  requested  by  the  party  or  parties  de- 

The  Inhabit-       .  .  Tirrij^T 

ants  of  sirous  of  erecting  the  same.  [Lord  TetUerden  C  J. 
The  trustees  are  such  parties.  The  local  act  was  passed 
at  their  desire.]  The  act,  having  passed,  imposed  on 
them  the  duty  to  build  the  bridge,  and  for  a  public 
purpose.  It  is  not  to  be  presumed  that  the  trustees  of  a 
turnpike  will  build  an  inefficient  bridge. 

If.  R.  Clarke  contrk  was  stopped  by  the  C!ourt 

Lord  Tenterden  C.  J.  I  have  not  the  slightest 
doubt  that  the  words  in  43  G.  3.  c.  59.  s.  5.  compre- 
hend every  kind  of  persons  by  whom,  or  at  whose 
expense,  a  bridge  shall  be  built  It  is  true  that  the 
word  private  has  crept  into  the  act,  but  the  words  pri^ 
vate  persons  are  used  in  opposition  to  the  words  ^^  body 
politic  or  corporate"  Before  that  act  passed,  it  was  de- 
cided in  Rex\.  The  West  Eiding  of  Yorkshire  {a)j  that 
the  county  was  liable  to  repair  a  bridge  built  by  trustees 
under  a  turnpike  act,  there  being  no  special  provision 
exonerating  the  county  from  the  common-law  liability,  or 
transferring  it  to  others;  and  that,  even  though  the 
trustees  were  enabled  to  raise  tolls  for  the  support  of  the 
roads.  In  that  case,  which  was  decided  in  Hilary  term 
1802,  Lord  EUenborough  observed,  "  that  the  effect  of 
the  decision  might  be,  that  the  trustees,  under  similar 
acts,  would  throw  this  burden  generally  on  the  counties, 
and  that  it  might,  therefore,  be  necessary  to  make  spe- 
cial legislative  provision  in  future;"  and  in  the  session  of 

(a)  2Eatt,5A2. 

parliament 
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parliament  next  ensuing  that  decision,   the  statute  in        1832. 
question  was  passed,   and  was   no  doubt  intended  to       '    ~ 

^  '^  The  Kino 

remedy  the  inconvenience  so  pointed  out  by  Lord  EUen-        agamtt 

•^  .  Thelnhabit- 

horough.     The  language  used  is  quite  sufficient  to  em-        ants  of 

,  ,  Dxasr. 

brace  the  present  case. 

Littledale  J.  I  am  of  the  same  opinion.  The 
whole  community  is  composed  of  private  persons,  and 
bodies  politic  and  corporate;  and  the  trustees  of  a  turn- 
pike road  are  individuals  or  private  persons  exercising  a 
public  trust 

Taunton  J.  The  words  **  private  persons**  are  used 
in  opposition  to  the  words  "  bodi/  politic  or  corporate^* 
In  sect.  7-  of  the  43  G.3.  c.  59.,  which  provides,  "  that 
the  act  shall  not  extend  to  any  bridges  or  roads  which 
any  person  or  persons,  bodies  politic  or  corporate,  is, 
are,  or  shall  be  liable  to  repair  by  reason  of  tenure  or 
prescription,"  the  word  private  is  omitted. 

Patteson  J.  It  is  said  that  this  is  not  a  case  within 
the  mischief  contemplated  by  the  legislature,  because  it 
is  not  to  be  presumed  that  the  trustees  would  build  an 
insufficient  bridge.  It  seems  to  me  they  are  as  likely 
to  do  so  as  any  other  persons. 

Judgment  for  the  defendants. 
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Askew,  Clerk,  against  Wilkinson. 

T^EBT  for  treble  value  of  tithes,  under  the  statute 
2  &  S  EcL  6.  c.  IS.  s.  1.,  and  at  common  law  for  the 
value  of  the  tithes.  Plea,  nil  debet  At  the  trial  before 
Parke  J.,  at  the  Cumberland  Spring  assizes  1831,  it  ap- 
peared that  the  plaintiff  was  rector  of  the  parish  of  (jret^ 
stoke  in  Cumberland^  and  the  lands  upon  which  the  tithe 
was  claimed  were  farmed  by  the  defendant  under  Mr. 
Hawardj  who  succeeded  to  them  on  the  death  of  the 
•late  Duke  of  Norfdk.  The  duke,  in  his  lifetime,  was 
possessed  of  the  ancient  demesnes  and  park  of  Greystoke 
the  bvoDj  were  Cfa^/fc  and  of  Other  ancient  lands  of  considerable  extent, 

also  entided  to  '  ^ 

right  of  com-     ^H  in  the  township,  and  within  the  parish,  of  Grey^ 

mon  on  the  ^  ^ 

wastes.  Itthea  stoke.     There  were  also,  in  several  townships  within  the 

directed  the 

commisftiooers    same  parish,  uninclosed  wastes  upon  which  the  land- 
to  set  out  to 
the  duke  an 
allotment  in 
respect  of  hb 
figjkt  of  toil, 
and  afterwards 
to  allot  the 
re^due  of  the 
wastes  to  him 
and  the  said 
other  persons 


Mimday* 
January  S3d. 

An  indoiure 
act  redtedy  that 
the  Duke  of  N. 
was  lord  of  a 
baron  J  and  of 
manors  in 
which  certain 
wastes  were 
situate,  and,  as 
such  lord,  was 
entitled  to  the 
soil  and  royal« 
ties  belonging 
to  the  said 
manors;  and 
that  he  and 
other  owners  of 
lands  within 


owners  in  the  townships  enjoyed  rights  of  common. 
The  duke  exercised  rights  of  this  nature  on  the  wastes 
within  the  township  of  Greystoke :  and  he  paid  the 
rector  of  the  parish  an  ancient  yearly  modus  of  a  buck 
and  a  doe  in  the  proper  seasons  for  the  tithes  of  Grey- 
stoke Park,  and  of  another  ancient  park  {Gowbarrow) 

entitled  to  com-  .  .  ,   /.      i 

mofif  in  certain  not  now  in  question ;  and  also,  as  the  present  defendant 
according  to  a    alleged,  for  all  tithes  great  and  small  yearly  arising  from 

rate  already 

charged  upon  the  lands  in  respect  of  which  such  common  was  claimed.  Allotments  were 
made  to  the  duke  accordingly.  The  laniU  in  respect  of  which  in  part  his  allotments  were 
given  were  exempted  from  all  tithe  by  a  modus.  In  an  action  brought  for  tithes  of  com 
grown  upon  the  allotment  given  in  lieu  of  the  duke*s  right  in  the  waste,  it  was  left  to  the 
jury  whether  the  modus  had  extended  to  that  right ;  and  they  found  that  it  had. 

Held,  that  the  question  was  properly  left,  for  that  the  duke's  right  upon  the  waste, 
though  it  could  not  strictly  be  a  right  of  common  appurtenant  or  appendant  to  land  whidi 
was  the  duke's  own,  was  yet  treated  by  the  act  as  a  qua^  right  of  common  annexed  to  the 
land,  and  it  might,  as  such,  be  legally  comprehended  within  the  same  modus : 

Held,  also^  that  the  modus,  as  it  covered  all  tithes  both  on  the  demesne  land  and 
common  before  the  inclosure,  covered  likewise  the  tithe  of  any  crop  (as  grain;  raised  after- 
wards upon  the  allotment  given  in  lieu  of  common. 

the 
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the  commons  and  waste  lands  appendant  or  appurtenant        I8S2. 

to  the  said  parks  respectively.     The  other  landowners        

^boTe  mentioned  paid  the  rector  tithes  of  wool,  lambs,        agamst 
geese^  &c.  for  the  common  which  they  enjoyed  on  the 
wastes  in  Greystoke  township. 

In  1 795  an  act  was  passed  {^6  G.  3.  c,  98.  priTate) 
*^  for  dividing  and  inclosing  certain  commons  and  waste 
grounds  within  the  barony  of  Greystoke^  in  the  county 
of  Cumberland.**  It  recited  that  there  were  within  or 
parcel  of  the  barony  of  Greystoke^  certain  commons  and 
waste  grounds  (which  it  named) ;  and  that  the  Duke  of 
Norfolk  was  lord  of  the  said  barony,  and  of  the  manors 
in  which  the  said  commons  were  situate,  and  was  entitled, 
as  such  lord,  to  the  soil  and  royalties  incident  and  be- 
longing to  the  said  manors :  and  that  the  duke  and  other 
owners  of  lands  and  tenements  within  or  parcel  of  the 
said  barony  were  entitled  to  right  of  common  upon  the 
said  commons  and  waste  lands.  It  then  appointed  com- 
missioners to  carry  the  act  into  execution,  and,  after 
directing  them  to  set  out  to  the  duke  an  allotment  for 
his  right  of  soil,  enacted,  that  the  commissioners  should 
set  out  and  allot  the  residue  of  the  wastes  unto  and 
amongst  the  said  duke  and  the  several  other  persons  en- 
Uded  to  common  thereon,  according  to  their  respective 
rights,  the  same  to  be  settled  and  ascertained  by  and 
according  to  a  certain  rule  or  rate  called  the  purvey, 
charged  upon  the  ancient  tenements  in  respect  of  which 
the  right  of  common  was  claimed.  It  further  directed 
that  the  commissioners,,  if  desired  by  the  duke  in  writing 
before  their  third  meeting,  should  set  out  one  half 
part  in  value  of  the  allotment  to  be  made  to  him  in  re- 
spect of  the  purvey  rate  of  Ss.  6d.  for  his  lands  lying 
within  the  demesne  of  Greystoke  park,  at  a  place  called 

Greystoke 
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.1.832.       Greystoke  Townhead,  the  situation  of  which  was  described 
1^       in  the  act. 

agabut  Xhe  commissioneris  allotted  the  wastes  according  to 

the  act,  and  awarded  to  the  duke  (at  bis  request  in 
writing,)  S80  acres,  situated  as  the  act  required,  and 
which,  in  the  award,  were  declared  to  include  one  half 
part  in  value  of  the  land  allotted  to  the  duke  in  respect 
of  the  purvey  rate  for  his  lands  lying  within  the  demesne 
of  Greysioke  park.  The  present  action  was  brought 
for  tithe  of  oats  and  barley  grown  upon  a  part  of  these 
380  acres  after  they  had  been  allotted  to  the  duke. 
Parke  J.  left  it  to  the  jury  upon  the  facts  proved  (and 
which  it  is  unnecessary  to  detail  more  fully),  whether  or 
not  the  modus,  which  was  admitted  to  cover  the  tithes 
of  the  two  parks,  extended  also  to  the  enjoyment  which 
the  duke  had  of  the  wastes,  and  in  lieu  of  which  the 
allotment  in  question  was  given.  The  jury  were  of 
opinion  that  it  did,  and  found  a  verdict  for  the  de- 
fendant 

A  rule  nisi  was  afterwards  obtained  for  a  new  trial, 
on  the  grounds  that  the  verdict  was  against  evidence, 
and  that'  the  learned  Judge  was  wrong  in  leaving  the 
question  of  fact  to  the  jury  as  above  stated ;  it  being 
contended,  first,  that  the  duke's  property  in  the  wastes 
was  not  appurtenant  to  his  estate  in  the  parks,  and  could 
not  legally  be  included  in  one  and  the  same  farm  modus 
with  that  estate ;  and,  secondly,  that,  even  if  it  could, 
the  modus  did  not  apply  to  grain,  which  could  not  have 
been  raised  upon  the  wastes  before  the  ihclosure. 

Sir  G.  Lewin  now  shewed  cause,  and  contended  that 
the  question  was  purely  one  of  fact,  and  was  conclusively 
decided  by  the  finding  of  the  jury. 

F.  Pollock 
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F.  PoUock  and  Dundas  cpntrk.     First;  the  modus  in        18S2. 
respect  of  the  parks  could  not  extend  to  the  waste.        "T 
This  is  a  farm  modus,  and  must  be  strictly  confined  to        Q^dnu 

WiLKXKSOX. 

the  particular  land  to  which  it  is  annexed.  Such  a 
modus  admits  of  no  uncertainty  or  variation  of  the 
quantity  of  land  to  which  the  prescription  is  applied. 
Carlton  v.  Brightwell  (a),  Bennett  v.  Read  (i).     Now,  the 

duke's  right  in  this  waste  cannot  have  been  an  imme- 

• 

morial  part  of  one  and  the  same  estate  with  the  parks. 
It  was  distinct  from  them,  and  could  not  be  appendant 
or  appurtenant  to  them.     It  was  not  a  right  of  com- 
mon, appurtenant  or  appendant;  for  the  act  states  that 
the  duke  was  lord  of  the  barony  and  manors  to  which 
the  waste  belonged,  and  as  such  entided  to  the  soil  and 
royalties;  and  a  man  cannot  have  common  upon  his 
own  land.     A  park,  so  far  as  it  is  tithable,  is  not  con- 
sidered as  a  liberty,  or  any  incorporeal  thing,  but  as  so 
much  land.  Camper  v.  Andrevus  (c),  Poole  v.  Reynolds  {d); 
and  therefore  the  duke's  interest  in  the  waste,  if  it  be 
considered  as  a  reservation  in  his  hands  of  the  soil,  or 
pasturage,  could  not  be  appendant  or  appurtenant  to  the 
parks;  for  land  cannot  be  appendant  or  appurtenant 
to  land.    Com.  Dig.  tit.  Appendant  and  Appurtenant^  (C). 
Secondly,  supposing,  however,  that  the  modus  did  cover 
both  the  parks  and  the  duke's  property  in  the  waste ;  still 
it  does  not  exempt  corn  and  barley  now  grown  upon  the 
allotment  given  in  lieu  of  that  property,  no  grain  having 
ever  been  raised  upon  the  waste  before  the  inclosure« 
Lambert  v.  Cumming  {e)  seems  an  authority  to  the  con- 
trary ;  but  the  ground  of  decision  there  (as  explained  by 

(a)  2  p.  fTms.  462.  (6)  GwiU.  1272. 

(c)  J£ob.  59.  {d)  Hutt.  57. 

(#)  Bunhiri/f  138. 

Lord 
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1888.        Lord  Mansfield  in  Moncaster  v.  Watson  (a) )  was,  that 
whet  had  been  before  exempted  by  the  modus  ought  to 
remain  exempted,  and  what  was  not  before  exempted 
should  pay  tithe;  a  principle  upon  which  the  plaintiff 
would  be  satisfied  to  rest  his  claim  in  this  case.    Stock" 
vodl  V.  Terry  {b)  is  certainly  an  authority  for  the  defend- 
ant ;  that  is,  on  the  assumption  that  the  modus  in  the 
present  case  clearly  extended  to  the  waste.     That  case 
is  supported  by  Lord  Gwydir  v.  Foakes  (c),   Steele  v. 
Manns  (if),  and.  White  v.  Lisle  {e\  though  in  the  first 
and  third  of  these  latter  cases  the  principal  point  in  dis- 
pute was  not  the  same  as  in  StocAwell  v.  Terry.     But, 
on  the  other  hand,  Moncaster  v.  Watson  (a)  seems  to 
establish  that  a  modus  cannot  be  considered  an  equi- 
yalent  for  tithes  which  could  not  originally  have  come 
within   it     And   this   case  is   recognized  in   Steele  v. 
Manns  {d).     The  same  principle  was   acted  upon   in 
Scott  V.  Fenwick  (g).     And  in  T^e  Bishop  of  Carlisle  v. 
Elain  {h\  the  plaintiff,  as  rector  of  Dalston^  demanded 
tithes  of  grain  on  a  parcel  of  land  in  Dalston^  allotted 
under  an  inclosure  act  to  the  owner  of  an  ancient  farm 
in  the  neighbouring  parish  of  Castle  Sowerby^  in  lieu  of 
common  appurtenant  to  the  farm,  but  situate  in  Dalston. 
The  question  was,  whether  a  modus  which  had  been  im- 
memorially  paid  to  the  rector  of  C.  S.  for  tithes  of  the 
farm  and  common,  extended  to  the  tithes  of  grain  pro- 
duced on  the  allotted  lands  in  D. :  and  Lord  Chief 
Baron  Alexander  held  that  the  receipt  of  the  modus  by 
the  rector  of  C  5.,  admitting  it  to  be  equivalent  to  the 
perception  of  tithes  in  kind  in  Dalston  parish,  could  only 

(a)  3BwT,  1375.  (6)  1  Fes.  US. 

(c)  7  T.  R.  641.  (d)  SB.j^ji.  22. 

(e)  4  Madd.  214.  {g)  GwUL  1256. 

(A)  lY.Jj^J.  123. 
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be  evidence  of  a  title  to  the  tithes  of  lamb  and  wool,       18S2. 
which  alone  had  been  produced  on  the  common;  and       """"^ 
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that  it  could  not  take  from  the  rector  of  X).  his  common        agama 
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law  right  to  the  tithes  of  corn  and  grain,  which  the 
modus  had  never  covered.  That  decision  was  followed 
up  by  the  same  learned  Judge  in  Pritchett  v.  Honey" 
borne  (a). 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  The  first  question  raised  is. 
Whether  the  duke's  right  upon  the  waste,  in  respect  of 
which  his  allotment  was  given,  could  be  considered  as 
a  right  of  common ;  and  it  was  urged  that  this  could 
not  be,  because  the  duke  was  lord  of  the  soil,  and 
a  man  cannot  have  common  on  his  own  land.  No 
doubt  this  is  true  as  a  general  proposition,  but  the 
legislature  has  treated  the  interest  in  question  as  a  right 
of  common  for  the  purposes  of  this  act,  and  the  Court 
must  consider  it  in  the  same  manner.  The  act,  in  the 
first  instance,  orders  a  certain  allotment  to  be  set  out  to 
the  duke  for  his  right  of  soil ;  but  it  then  goes  on  to 
direct  that  the  residue  of  the  wastes  be  set  out  to  and 
amongst  ^*  the  said  Duke  of  Norfolk  and  the  several 
other  persons  entitled  to  right  of  common  thereon,"  ac- 
cording to  the  purvey  rate  upon  the  ancient  tenements 
in  respect  of  which  the  right  of  common  was  claimed; 
thus  shewing,  by  the  very  terms  used,  that  the  duke  is 
intended  to  receive  together  with  the  other  parties  men- 
tioned, something  in  respect  of  right  of  common,  which 
in  a  strict  legal  view  certainly  could  not  be  so  claimed. 
The  act,  though  incorrect  according  to  legal  language, 
has  undoubtedly  this  sense,  that  the  duke  shall  receive 

(a)  lY.^J,  135. 
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compensation  for  his  right  of  soil,  and  for  something 
further,  namely,  a  right  in  the  nature  of  common, 
though  not  strictly  to  be  called  so.  Then  the  question 
is,  whether  the  modus  covers  the  land  so  given  in  com- 
pensatioDy  and  diat  in  its  improved  state,  producing  as 
it  now  does,  oats  and  barley.  As  to  the  fact  whether 
or  not  the  modus  extended  to  the  right  in  the  nature  of 
common,  that  has  been  found  in  the  affirmative  by  the 
jury,  and  I  see  no  reason  to  disturb  their  decision.  On 
the  question  of  law,  Stockwell  v.  Terry  {a)  is  in  point, 
and  decides  the  present  case.  Moncaster  v.  Watson  (b) 
was  a  peculiar  case;  the  modus  there  was  originally 
confined  to  particular  subjects  (com,  grain,  and  hay,) 
and  did  not  extend  to  such  tithes  as  could  arise  upon  a 
common.  Steele  v.  Manns  (c)  is  not  disUnguishable 
from  the  present  case.  There  an  allotment  was  made 
under  an  inclosnre  act,  in  lieu  of  common  appurtenant 
to  an  estate  which  was  tithe-free,  the  tithes  having  been 
purchased  with  it:  and  this  Court  held  that  as  the 
owner  of  the  estate  was  proprietor  of  all  the  tithes  both 
of  the  enclosed  and  the  common  land,  before  the  allot- 
ment was  made,  he  was  likewise  proprietor  of  all  tithes 
of  the  allotted  land  afterwards.  As  to  the  judgment  of 
the  late  Lord  Chief  Baron,  for  which  I  entertain  sincere 
respect,  it  is  sufficient  to  say  that  it  was  not  quite 
ad  idem.  The  question  in  The  Bishop  of  Carlisle  v. 
Blain  [d)  turned  upon  the  right  which  the  incumbent 
of  one  parish  might  claim,  as  a  portionist,  to  tithes 
arising  in  another,  where  no  tithes  of  that  description 
had  or  could  have  been  payable  to  him  before.  That 
case,  therefore,  and  the  reference  to  it  in  Prilchett  v. 


(a)  1  Vet.  115. 
(c)  SB.^A.  22. 


{b)  5  Burr,  1375. 
(dj  1  Y.i'J.  123. 


Honeybome 


IN  THE  Second  Year  of  WILLIAM  IV.  159 

H(meybome{a\  are  no  authority  in  the  case  now  before        18S2. 
the  Court 


Littledale  J.  Upon  the  whole,  I  am  of  the  same 
opinion ;  though  I  have  entertained  some  doubt.  It  is 
clear  that  the  duke's  right  of  turning  cattle  on  tKe 
wastes,  for  which  compensation  is  given  by  the  in- 
closure  act,  though  not  strictly  a  right  of  common^ 
must  be  considered,  with  reference  to  the  act,  »  a 
right  of  the  same  nature.  The  jury  have  found  that 
the  modus  covered  not  only  the  parks  but  the  waste ; 
and  I  do  not  think  there  is  sufficient  reason,  upon  the 
evidence,  for  sending  the  case  to  a  new  trial.  Then,  as 
to  the  point  of  law.  In  Stockwell  v.  Terry  {b)  it  appeared 
that  the  modus  covered  all  the  tithes  arising  on  the  waste 
before  the  waste  was  converted  into  tillage ;  which,  upon 
the  finding  of  the  jury,  must  likewise  be  assumed  as  the 
fact  in  the  present  case ;  and  there  it  was  held  that  the 
crops  raised  upon  the  waste  after  the  inclosure  were  ex- 
empt from  tithe ;  though,  it  is  true,  reliance  was  placed  on 
the  particular  terms  of  the  inclosure  act,  and  the  apparent 
intention  of  the  several  parties  interested  in  agreeing  to 
its  provisions.  Steele  v.  Manns  {c)  (though  it  turned 
▼ery  much  on  the  particular  circumstances)  goes,  I  think, 
to  the  extent  of  the  present  case.  And  with  regard  to 
the  Bishop  of  Carlisle  v.  Blain  ((/),  though  I  entertain 
great  respect  for  the  opinion  of  the  late  Lord  Chief 
Baron,  especially  on  a  question  of  tithe,  I  cannot  con- 
sider his  judgment  in  that  case  as  an  authority  applicable 
to  the  present. 


(a)  I  Y,iJ.  135.  (6)  1  Fes.  115. 

(c)  SB.^J,  22.  (ji)  1  r.  4|-  J.  123. 
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1882.  Parke  J.     I  am  of  the  same  opinion.     The  duke 

was  entitled  to  compensation  for  rights  of  two  kinds ; 
namely,  his  right  of  soil,  and  his  privilege  of  taking 
the  herbage  on  the  waste  in  common  with  the  other 
landowners,  which  'was  a  quasi  right  of  common  pro- 
portioned to  the  amount  of  purvey  rate  assessed  upon 
him.  The  question  then  is,  how  far  the  land  given  in 
recompense  for  this  latter  right  is  subject  to  tithe.  It 
clearly  stands  in  the  same  situation  in  thiCt  respect  as 
the  duke's  interest  in  the  common  did  before :  and  that, 
according  to  the  finding  of  the  jury,  was  covered  by  an 
ancient  modus*  Then,  in  point  of  law,  is  this  allot- 
ment exempted  by  the  modus  from  tithe  of  produce 
which  was  not  raised  upon  it  before  the  inclosure  ?  I 
think  it  results  from  the  general  course  of  the  cases, 
that  where  a  modus  has  covered  a  farm  and  common, 
and  all  tithes  arising  from  them,  before  the  inclosure  of 
the  common,  it  also  covers  the  new  crops  raised  upon 
the  allotment  afterwards.  There  b  a  clear  distinction 
to  be  drawn  in  a  case  where,  as  in  Moncasier  v.  fVat" 
son{a)f  the  modus  did  not  cover  all  the  tithes  of  the 
farm  and  common  before  the  inclosure,  but  was  confined 
to  certain  crops  which  could  not  grow  on  a  common : 
there  the  crops  of  that  kind  grown  upon  the  allotment 
cannot  fall  witliin  the  modus.  The  only  doubt  in  the 
present  case  arose  from  the  decision  in  The  Bishop  of 
Carlisle  v.  Elain  (&).  I  feel  all  possible  respect  for  the 
opinion  of  the  very  learned  Judge  who  pronounced  that 
decision ;  but  the  question  there  turned  upon  the  rights 
of  a  portionist,  and  therefore  the  case,  whether  correctly 
determined  or  not  as  to  that  point,  is  distinguishable 

(a)  3  Burr.  1375.  (6)   \Y,^J.\93. 
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from  the  present  and  from  the  other  cases  which  have 
been  cited. 

Taunton  J.     There  are  three  questions  in  this  case. 
First,  in  respect  of  what  right  the  duke  received  bis 
allotment:    whether    for  a  rights    or   quasi  right,   of 
common  in  the  waste,  or  whether  for  his  mere  interest 
in  the  soil  there  ?     I  think  it  was  in  respect  of  the  first. 
The  duke  was  entitled  to  the  soil ;  he  had  a  right  to  the 
minerals,  and  to  the  surplus  herbage,  the  commoners 
having   at    the   same  time  their   respective   rights  of 
herbage,  each  according  to  his  stint     Then,  by  the 
express  provision  of  the  act,  the  duke  receives  an  allot- 
ment in  lieu  of  his  right  of  soil,  and  a  further  allotment, 
which  is  that  now  in  question,  and  which  must  be  in 
lieu  of  his  right  of  herbage  or  quasi  common.     And 
this  is  not  unusual.     Such  allotments  in  respect  of  these 
different  interests  were  held  good  in  Anmdel  v.  Lord 
Falmouih  (a).    The  second  question  was  upon  the  weight 
of  evidence ;  and  I  think  the  jury  were  justified  in  find^ 
ing  that  the  modus  covered  the  duke's  right,  or  quasi 
right,  of  common.  Then,  thirdly,  does  the  modus  cover 
the  allotment  given  in  lieu  of  such  right,  to  the  extent 
of  exempting  these  crops  from  tithe  ?    I  think  it  is  clear 
from  the  cases,  especially  Sfockwell  v.  Terry  (i),  and  Steele 
V.  Manns  (c),  that  they  are  so  exempted.  In  the  first  case, 
it  is  true,  the  particular  provisions  of  the  act  of  parliament 
were  relied  upon,  but  they  only  expressed  what  the  law 
would  otherwise  have  implied,  namely,   that  the  new 
allotment  was  to  be  enjoyed  in  the  same  manner,  with 
respect  to  exemption   under  the  modus,  as  the  old 
common  right;   if  the  one  was  wholly  covered  from 
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tithey  the  other  was  to  be  so  too.  That  principle  is 
clearly  adopted  by  Lord  Tenterden  C.  J.  ia  Steele  v. 
MannSf  and  he  draws  a  distinction,  founded  on  it, 
between  that  case  and  Moncasler  v.  WcUsott  {a).  Here 
the  jury  has  found  that  the  modus  was  whole  and 
entire^  covering  all  that  was  produced  upon  the  wastes. 
I  therefore  think  that  it  covers  the  crops  now  grown 
upon  the  allotment;  and,  consequently,  the  rule  must  be 
discharged. 

Rule  discharged. 


(a)  3  Purr.  1375. 
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The  Master,  Professors,  Fellows,  and  Scholars 
of  Downing  College  in  the  University  of 
Cambridge,  against  Purchas  and  Tweed. 


fsGT^lxW   TRESPASS  for  seizing  and  carrying  away  a  table. 
Ibr  paTing  the  Plea,  the  general  issue.     At  the  trial  before  Alex^ 

town  of  Cam' 

bridge,  it  was      anoer  C.  B.,  at  the  Cambridge  Summer  assizes  1828,  a 

enacted  in  s.  S5. 

that  oommiaiaoncn  weie  annuallj  to  ascertain  the  sums  to  be  paid  by  rate  on  the  inhabitants 
for  the  purposes  of  the  act,  and  levy  the  same  by  rate  upon  the  tenani*  and  occupiers  of  all 
houses,  buiidings,  gardens,  tenemerits,  and  heredUamenls  witkin  the  loimi.  By  s.  1 13.  the 
amount  so  ascertained  was  to  be  notified  to  the  ▼ice-chancellor  of  the  university  and 
the  mayor  of  the  town,  and  two  fifUis  were  to  be  paid  *'  by  or  on  account  nf  the  said 
unioenUyf'  10/.  by  the  corporation,  and  the  residue  out  of  certain  tolls  granted  to  the 
commissioners,  and  out  of  the  above-mentioned  rates.  By  i.  114.  the  chancellor  or 
vice-chancellor  of  the  university,  and  the  heads  of  colleges  and  halls  within  the  said 
university,  were  to  meet,  upon  such  notice  given,  and  apportion  the  respective  sums  to 
be  paid  towards  the  rate  out  of  the  university  chest,  and  by  the  several  colleges  and  halls. 
By  54  G.  5.  e*  civ.  s.  17.  it  was  provided,  that  no  person  or  persons  should  be  rated  under 
that  or  the  former  act  for  any  farm,  meadow,  pasture,  or  arable  land,  rented  or  occupied 
by  any  inhabitant  of  the  town,  except  as  to  the  value  of  his  dwelling-house,  yards,  gardens, 
out-houses,  and  all  other  buildings  rented  and  occupied  by  any  of  the  said  iohabitanta> 
situated  in  the  said  town. 

Downing  College  was  founded,  and  incorporated  with  the  university,  afVer  the  passing  of 
these  acts.  It  was  built  on  land  within  the  town^  but  which  had  not  before  paid  paving 
rate: 

Held,  that  the  college  was  liable  to  be  rated  as  a  part  of  the  university  for  a  portion  of 
the  two  fifUis  payable  by  that  body,  and  was  not  rateable  as  a  part  of  the  town ;  for  that 
s.  25.  of  the  paving  act  was  not  applicable  to  colleges,  and  sects.  1 13,  J 11.  extended  to  ail 
colleges  fivming  paitof  the  university,  whether  erected  before  or  since  the  act.. 
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verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  this  Court  upon  the  following  case ;  —  The  table  was 
seized  by  Tweed  under  a  regular  warmnt  from  Purchas^ 
who  was  a  justice  of  peace,  as  a  distress  for  a  paving- 
rate  assessed  by  the  commissioners  under  an  act,  28  G.  3. 
c  facm,  for  paving,  cleansing,  and  lighting  the  town  of 
Cambri^j  amended  by  34  6.  3.  c.  civ.  By  sect  23. 
of  the  first-mentioned  act,  the  commissioners  were  re-^ 
quired  once  a  year  to  ascertain  the  sums  to  be  paid  for 
the  purposes  of  the  act,  **  by  rate  or  assessments  on  the 
several  inhabitants  of  the  town  of  Cambridge^*  and  to 
levy  such  sums  by  a  rate  *^  upon  the  several  tenants  or 
occupiers  of  all  houses,  buildings,  gardens,  tenements, 
and  hereditaments  within  the  said  town,''  according  to 
the  annual  value,  which  was  to  be  settled  according  to 
the  rents  such  houses,  &c.  were  rated  at  for  the  relief  of 
the  poor.  Sects.  111.  and  112.  provided  for  the  pay- 
ment  of  the  first  expenses  under  the  act ;  and  by  sect  113. 
it  was  enacted,  that,  for  defraying  the  annual  charge  of 
repairing,  cleansing,  and  lighting  the  streets  within  the 
town,  the  commissioners  should  annually,  after  having 
ascertained  the  sum  wanted,  give  notice  thereof  to  the 
vice-chancellor  of  the  university  and  the  mayor  of  the 
said  town ;  and  two  fifths  of  the  said  charge  should  be 
paid  ^*  by  or  on  account  of  the  said  university  "  as  after  . 
mentioned,  10/.  by  the  corporation,  and  the  remaining 
part  out  of  the  money  to  be  raised  by  tolls  granted  by 
the  act  to  the  commissioners,  and  by  rates  and  assess- 
ments therein  directed  to  be  levied  ^'  on  the  several 
tenants  or  occupiers  of  all  houses,  &c.  (as  in  sect  23.), 
within  the  said  town."  By  sect  11 4.  It  was  enacted, 
that  within  seven  days  after  notice  given  as  above  men- 
tioned, the  chancellor  or  vice-chancellor,  and  masters 
or  heads  of  colleges  and  halls  within  the  said  university, 
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should  meet  and  make  an  account  of  such  sum  or  sums 
as  they  should  deem  the  quota  or  proportion  of  the 
sum  to  be  paid  out  of  the  university  chest  for  the 
pavement  and  other  works  to  be  done  under  the  act, 
belonging  to  the  university,  and  of  the  quotas  or  pro- 
portions of  the  different  colleges  and  halls,  which  re- 
spective sums  should  amount  to  two  fifths  as  aforesaid : 
remedies  were  provided  in  case  of  neglect,  and  upon  non- 
payment of  the  rates,  the  vice-chancellor,  or  in  case  of 
his  default,  the  commissioners,  were  required  to  issue  a 
distress  warrant,  and  levy  upon  the  goods  of  the  univer- 
sity, or  of  the  college  or  hall  neglecting  to  pay.  Other 
clauses  were  referred  to  in  the  case,  the  substance  of 
which,  as  far  as  it  is  material,  will  appear  from  the  argu- 
ment. By  34  G.  3.  c.civ.  5.17.  it  was  provided,  that 
nothing  in  this  or  the  former  act  should  extend  to  rate  or 
assess  any  person  or  persons  fpr  any  tithes,  &c.  or  modus, 
or  for  any  farm,  meadow,  pasture,  or  arable  land  rented 
or  occupied  by  any  of  the  inhabitants  of  the  said  town 
of  Cambridge^  except  only  as  to  the  value  of  his,  her,  or 
their  dwelling-house^  yardsy  gardens^  bamsj  outhouses^  and 
all  olher  buildings  rented  or  occupied  by  any  of  the  said 
inhabitants^  situate  in  the  said  town. 

Dooming  College,  in  which  the  seizure  now  com-' 
plained  of  took  place,  was  erected  by  virtue  of  letters 
patent  of  King  Geojge  III.,  bearing  date  the  22d  of 
September  1800,  by  which  it  was  declared  that  the  mas- 
ter, professors,  fellows,  and  scholars,  and  their  succes-^ 
sors  for  ever  should  be  a  body  corporate,  and  should  be 
deemed  and  taken  to  be  part  and  parcel  of  the  Univer- 
sity of  Cambridge^  and  should  be  united  and  annexed 
thereto  and  incorporated  therewith.  An  act  of  parlia- 
ment, 41  G.  3.  c.  140.  (public  local,  Sec),  was  obtained  in 
the  following  year^  to  enable  the  master^  professors,  &c. 
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to  baild  the  college  on  a  different  site  from  that  which 
had  been  mentioned  in  the  letters  patent ;  and  the  college 
was  accordingly  erected  on  certain  land  in  the  parish  of 
St.  Benedict  in  the  town  of  Cambridge^  which  land,  before 
thattime,  had  been  let  to  different  tenants,  and  assessed  to 
the  poor-rate.  It  had  also  been  rated  to  the  poor  in  the 
hands  of  the  present  plaintiffs,  and  was  so  at  the  time  of 
the  distress ;  but  the  case  did  not  state  that  any  paving 
rate  had  been  assessed  upon  it  before  it  was  purchased 
by  the  plaintiffs ;  and  the  contrary  was  assumed  in  ar- 
gument and  by  the  Court  in  giving  judgment.  From  the 
opening  of  the  college  in  1821,  they  had  been  charged 
with,  and  paid,  their  proportion  of  the  two  fifths  of  paving* 
rate  assessed  upon  the  university  under  28  6. 3.  c.  Ixiv. 
5. 11 S.  The  rate  for  which  the  distress  issued  was  assessed 
under  the  twenty-third  section  of  the  act,  upon  the  col* 
lege,  as  part  of  the  town  of  Cambridge :  and  the  question 
for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were  liable  to  the  rate  in  respect  of  the  college  and  the 
buildings  belonging  to  it     This  case  was  now  argued  by 
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Starkie  for  the  plaintiffs.  Dawning  College  is  not  to 
be  considered  a  part  of  the  town  of  Cambridge  for  the 
purpose  of  this  rate.  When  the  act  28  G.  S.  c.  Ixiv.  was 
framed,  the  amount  of  property  belonging  to  the  uni- 
versity and  the  town  respectively  was  taken  into  con- 
sideration, and  the  proportions  of  rate  fixed  by  sects.  111. 
and  lis.;  and  the  language  used  in  several  parts  of  the 
act  excludes  any  supposition  of  an  intent  that  a  college 
afterwards  to  be  erected  should  be  joined,  in  rating, 
with  the  property  of  the  town.  It  is  evident,  where 
'*  the  owners  and  occupiers  of  all  houses,  buildings, 
gardens,  tenements,  and  hereditaments  "  are  mentioned, 

M  3  that 
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that  the  ^*  tenements  and  hereditaments"  are  meant  to 
be  ejusdem  generis  with  those  before  specified,  which 
are,  evidently,  houses,  &c.  owned  and  occupied  by  in- 
dividuals.    Sect.  25.  provides  that  a  certain  portion  of 
the  rates  shall  be  borne  by  the  respective  landholders^ 
and  another  portion  by  the  respective  tenants  or  occw- 
piers  of  the  said  messuages,  buildings,  gardens,  tene- 
ments, imd  hereditaments  to  be  rated  by  virtue  of  the  act ; 
which  cannot  apply  to  the  colleges  :  and  again,  in  sect.  28. 
it  is  enacted,  that  if  the  tenant  or  occupier  of  any  house, 
building,  garden,   tenement  or  hereditament,  assessed 
under  the  act,  shall  not  pay  his  rates  in  a  certain  time 
after  notice  left  at  his  dwelling-house  or  usual  place  qfabodey 
the  same  may  be  levied  by  distress.  And  in  the  seventeenth 
section  of  34  G.  S.  c.  civ.,  the  liability  of  the  inhabitants 
of  Cambridge  to  be  rated  for  their  houses,  buildings, 
gardens,  tenements,  and  hereditaments,  is  explained  and 
limited  in  a  manner  which  shews  that  the  rating  there 
in  question  could  not  apply  to  colleges  dither  then  exist- 
ing, or  to  be  erected.     The  town  and  university  must, 
for  the  purposes  of  these  acts,  be  considered  as  collective 
names,  to  be  applied  according  to  t]^ir  general  and 
ordinary  signification  at  any  time  when  a  rate  should  be 
made.    Both  bodies  were,  of  course,  liable  to  fluctuate 
in  magnitude  and  amount  of  property ;  but  the  re- 
spective quotas  of  rate  were  fixed  with  a  knowledge  of 
that  circumstance,  and  it  might  rather  have  been  ex- 
pected that  the  town  would  increase  beyond  the  stated 
proportion  than  the   university:  but  if  a  college  had 
become  extinct,  or  a  new  street  had  been  built,  this 
would  be  no  reason  for  diminishing  the  portion  of  assess- 
ment laid  on  the  university,  or  augmenting  that  placed 
upon  the  town.     If  a  new  college  is  liable  to  an  ad- 
ditional 
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ditional  paving  rate  under  this  act,  the  same  might  be 
allied  of  a  new  court  added  to  one  of  the  original 
colleges. 

Gunning  contra.  It  would  be  a  great  hardship  if  the 
university  could  extend  itself  so  as  to  swallow  up  a  part 
of  the  town,  and  yet  leave  the  remainder  subject  to  the 
same  proportion  of  rates.  In  Rea  v.  Gardner  (a),  it  was 
held  that  a  college  was  liable  to  an  additional  poor's- 
rate  for  ground  newly  taken  into  it,  and  partly  built 
upon,  and  partly  converted  into  a  garden  and  area ;  a 
fortiori,  a  new  college  added  to  the  university  should 
bear  its  additional  part  of  a  rate  like  the  present.  And 
if  this  be  so,  it  was  no  prejudice  to  the  university  that 
such  rate  should  be  levied  by  the  town  collectors.  The 
plaintiffs  come  directly  within  the  twenty-third  section 
of  28  6. 3.  c.  Ixiv.,  as  tenants  and  occupiers  of  land, 
baildings,  and  gardens,  for  which  they  are  rated  to  the 
poor ;  and  they  are  clearly  not  within  sects.  1  IS.  and 
1 14«,  which  relate  merely  to  the  university  as  then  com- 
posed, and  have  no  words  applicable  to  after-built 
coUq^  If  the  establishment  of  such  collies  had  been 
foreseen,  there  would  have  been  some  provision  for  re* 
gnlating  the  proportions  of  rate  accordingly.  Sects.  1 1 1. 
and  1 12.  provide  for  payment  of  the  first  expenses  under 
the  act,  and  fix  the  manner  in  which  the  chancellory 
vice^hanceUor^  and  heads  of  colleges  and  halls  are  to 
raise  their  portion  of  those  monies.  This  must  r^te 
to  the  masters  of  colleges,  &c.  at  that  time  existing* 
Then  sect  114.  requires  the  masters  and  heads  of  ccl^ 
leges  from  time  to  time  to  meet  the  vice-chancellor^ 
and  fix  the  quotas  of  rate  to  be  paid  by  the  university 
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and  colleges  respectively.  There  was  not,  when  the  act 
passed,  any  master  of  Downing  College^  and  as  nothing 
appears  in  any  of  the  clauses  to  include  the  master  of 
a  future  college,  there  are  no  means  of  bringing  the 
plaintiffs  within  the  operation  of  sect.  114*.  Dooming 
Collie  is  undoubtedly  part  of  the  university,  but  the 
question  is,  whether  it  be  so  for  the  present  purpose. 
The  act  of  41  6.  S.  c.  140.,  which  was  merely  for  chang- 
ing the  site,  and  for  purposes  relative  to  the  erection  of 
the  college,  can  have  no  bearing  on  this  point. 


Siarkie  in  reply,  Eex  v.  Gardner  (a)  only  shews  that 
a  college  is  liable  to  be  rated  to  the  poor  in  proportion 
to  the  value  of  what  is  occupied  there ;  it  proves  nothing 
as  to  the  liability  of  a  newly  erected  college  under  the 
act  in  question. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  Dawning 
College  is  not  liable,  under  the  act  28  6.  S.  r.  Ixiv.,  to  be 
charged  with  paving  rate  as  part  of  the  town  oiCamr 
bridge.  The  question  depends  entirely  on  the  con- 
struction of  the  statute;  and  the  enactment  there  is,  that 
two  fifths  of  the  annual  charges  shall  be  paid  by  or  on 
account  of  the  university.  Theu  it  is  urged  that  Damning 
College  was  not  in  existence  when  the  act  passed :  and  I 
should  have  said  there  was  much  weight  in  the  argu-> 
ment  on  this  ground,  if  the  college  had  been  built  upon 
the  site  of  property  which  was  before  liable  to  the  paving 
rate  collected  from  the  town ;  because  then,  by  exempt-^ 
ing  the  college  from  this,  a  new  burden  would  have 
b^n  thrown  upon  the  holders  of  property  in  the  town. 


(ri)   CovPip*  79. 
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But  that  does  not  appear  to  have  been  the  fact ;  on  the 
contrary,  it  may  be  assumed^  that  before  the  erection  of 
this  college  the  ground  was  not  tributary  to  the  paving 
rate ;  and  the  question  is,  if  it  is  now  to  become  so  by 
a  rate  laid  upon  the  college  as  a  portion  of  the  town  ? 
The  collie  is,  not  merely  by  charter,  but  by  the  act  of 
41  6.3.,  a  part  of  the  university;  and  if,  as  I  think^ 
the  proper  construction  of  the  paving  act  is,  that  the 
university  was  to  pay  two  fifths  of  the  annual  rate,  with- 
out reference  to  what  its  condition  might  be  at  any  given 
time,  the  plaintifis  are  liable  to  be  charged  with  the  rest 
of  the  university,  but  not  as  a  part  of  the  town. 
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LiTTLEDALE  J.     I  think  the  "  university'*   in  this 
statute  means  the  fluctuating  body,  and  not  the  uni- 
versity as  it  was  at  any  particular  time;  and  this  con-* 
struction  is  more  convenient  than  if   the  respective 
liabilities  of  the   town  and  university  were  made   to 
depend  on  the  increase  or  decrease  which  may  take 
place  in  either.     And  upon  a  general  view  of  the  act, 
its  object  seems  to  be  to  treat  the  two  bodies  as  separate 
and  distinct  subjects  of  rate.     This  appears  from  the 
twenty-fifth  and  other  sections,  which  contain  provisions 
not  applicable  to  the  colleges.     Upon  these  grounds,  and 
upon  the  general  construction  of  the  word  "  university," 
I  think  the  best  interpretation  is,  that  the  legislature  in« 
tended  the  town  to  be  rateable  as  the  town,  whatever 
might  happen,  and  the  university  as  the  university :  and 
this  is  supported  by  the  explanation  of  the  word  tenement 
in  34?  G.  3.  c.civ.  s.  17.     The  site  of  this  college  does  not 
appear  to  have  been  considered  rateable  as  part  of  the 
town  when  the  first  stone  was  laid ;  and  I  see  no  reason 
for  saying  that  the  college  became  so  when  erected. 

Taunton 
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Taunton  J.  I  am  of  the  same  opinion.  In  Harrison 
V.  Bulcock  (a)  the  question  arose,  whether  a  clause  in  the 
land-tax  act  then  in  force^  exempting  hospitals  and  <<  any 
of  the  buildings  within  the  walls  or  limits  of  such  hos- 
pttalsy"  extended  to  buildings  newly  added  to  ah  hos- 
pital on  land  not  forming  part  of  its  original  site,  and 
which  had  previously  paid  land-tax :  and  it  was  held  ihat 
such  buildings  were  exempted.  I  think  the  terms  of 
the  present  act,  relating  to  the  university,  are  general 
enough  to  comprise  a  newly  erected  college. 


Patteson  J.  The  effect  of  84  G.  8.  c.  civ.  s.  17«f  in 
restraining  the  general  words  of  the  former  act,  is  very 
important.  It  seems  clear  that  the  site  of  Downing 
College  was  not  treated  as  rateable.  If  ever  it  became 
so,  it  must  have  been  on  account  of  the  buildings  erected 
on  it;  but  these,  as  soon  as  made,  were  part  of  the 
university,  and  rateable  as  such,  according  to  the  dis- 
tinction plainly  drawn  by  the  act  between  the  university 
and  the  town. 

Judgment  for  the  plainti£&. 

(d)  1  H.  Bta.  68. 


Tuesday, 
Jtmuary  24tbi 

AX  ^'^i'^  An  estate  was 
"-    .  coDTeyed  in 


Harrington  against  Price  and  Another. 

HTROVER  for  title  deeds.     Plea,  not  guilty.     At  the 
trial  before  Lord  Tenterden  C.  J.,  at  the  Middlesex 
sittings  after  Trinity  term  1880,  a  verdict  was  found  for 


1805  by  j:^. 
to  W.  ff,,  who 
in  1818  con- 
veyed it  to 

ji.  Jf.f  and  be  sold  it  in  18S6  to  tbe  plaintiff.  The  original  rendor  did  not  deliver  up  the 
title  deeds.  In  1 8S4  be  was  sued  by  the  then  owner  of  the  estate  for  the  deeds,  and  a  votiict 
was  reoorered  against  him,  but  the  judgment  was  not  docqueted.  He  absconded,  and  in 
1825  obtained  a  sum  of  money,  as  on  a  mortgage  of  the  estate,  from  one  of  the  defendants, 
with  whom  he  deposited  the  deeds.  On  trover  brought  in  1889  by  a  party  claiming 
through  the  conveyance  to  W.  If,,  it  was  held,  that  the  legal  owner  of  the  estate  might 
reoofer  the  deeds  from  the  mortgagee^  without  tendering  the  mortgsgc  money. 

S(fJ^e^,  S^S,  the 
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the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the        1832. 
following  case:—  "— "■ 

In  1803,  the  estate  to  which  the  title  deeds  related,  agahai 
was  duly  conveyed  by  James  Brograve  to  William  Har- 
rington and  his  heirs  for  a  sum  of  money,  which  was 
paid,  and  the  purchaser  had  possession.  He  conveyed 
it  in  1812  to  his  nephew,  Andrew  Harrington^  by 
wboa%  in  1826,  it  was  sold  for  45/.,  and  duly  conveyed 
to  the  plainti£^  who  was  lawfully  seised  of  the  estate 
when  this  action  was  brought.  At  the  time  of  the  con- 
veyance in  1803,  Brograve  refused  to  deliver  up  the 
title  deeds,  alleging  a  claim  in  respect  of  certain  quit 
rents  due  upon  the  estate  to  the  lord  of  the  manor,  but 
this  claim  was  afterwards  satisfied  (in  1812),  and  it  was 
admitted  in  arguing  the  case,  that  Brograve  had  no  right 
to  the  deeds  as  against  the  plaintiff.  In  1824,  JLH.^ 
the  then  possessor  of  the  estate,  sued  Brograve  in  trover 
for  the  deeds,  (which  had  been  before  demanded  and 
refused,)  and  obtained  a  verdict  for  100/.,  to  be  re- 
duced to  Is,  on  delivery  of  the  deeds.  Final  judgment 
was  signed  and  a  fi.  &•  issued,  but  Brograve  absconded, 
and  the  writ  was  not  executed  nor  the  deeds  delivered; 
and  the  judgment  was  not  docqueted  till  1827.  In  Sep- 
tember  1825,  Brograve  mortgaged  the  estate  to  the  de- 
fendant Price  for  30/.,  and  deposited  the  title  deeds  with 
him.  The  plaintiff,  having  learned  in  October  1829  that 
the  deeds  were  in  the  hands  of  Price  and  the  other  defend- 
ant, applied  to  have  them  delivered  up,  but  the  defend- 
ants refused.  Price  claiming  a  right  to  detain  them  as  a 
security  for  the  money  advanced  by  him  to  Brograve. 

Kelly  for  the  plaintiff.     The  plaintiff  is  entitled  to 
these  deeds,  on  the  principle  of  law,  that  the  right  to  the 

estate 
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1882*  estate  carries  with  it  the  right  to  the  title  deeds.  No- 
thing  has  occurred  to  divest  his  right,  or  confer  any 

againa  title  upoH  the  defendants.  Hooper  v.  Ramsbottom  (a)  is 
exactly  in  point.  The  judgment  against  Brograve  was 
not  docqueted,  but  that  makes  no  difference,  for  Bro^ 
grave  would  still  have  had  no  title  if  no  action  had  ever 
been  brought.  Again,  it  may  be  said  the  plaintiff  has 
been  guilty  of  negligence,  but  how  can  that  alter  the 
property  in  these  deeds  ?  He  might  reasonably  be  un- 
willing tQ  sue  Brograve  for  the  title-deeds  of  a  property 
of  such  small  value.  And  if  the  plaintiff  was  negligent, 
the  defendant  Price  was  equally  so. 

Campbell  contr  u  No  doubt,  as  between  the  vendor 
and  vendee,  the  title  deeds  follow  the  title  to  the  land ; 
but  if  the  purchaser  has  allowed  the  vendor  to  retain 
them,  and  thus  to  commit  a  fraud  upon  an  innocent 
party,  he  cannot  maintain  an  action  for  the  recovery. 
It  may  be  said  these  deeds  are  of  no  value  to  the  de- 
fendant, since  he  cannot  get  the  land ;  but  that  is  not  so ; 
if  he  can  discover  an  outstanding  term,  he  may  be  able 
to  complete  his  title.  [^Littledale  J.  It  is  found  in  the 
case  that  the  plaintiff  has  the  legal  estate.  There  can- 
not, therefore,  be  any  term  outstanding.]  There  has 
been  great  negligence  in  the  Harringtons  in  not  secur- 
ing the  deeds.  It  was  the  business  of  the  purchaser 
to  obtain  them  before  he  paid  the  consideration  money. 
If  he  had  done  so,  and  they  had  afterwards  been  taken 
from  him,  the  case  would  have  been  different.  Another 
piece  of  negligence  consisted  in  not  docqueting  the  judg- 
ment.   If  that  had  been  done,  the  judgment  would  have 

(a)  6  Tavnt.  V2. 

appeared 
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appeared  as  a  lien  on  the  land,  and  the  mortgagee  would        1832. 

not  have  lent  his  money.    In  such  a  case  as  this,  a  court        " 

of  equity  would  not  interfere.  Thus,  in  Head  v.  Eger-  agahui 
ton  (a),  where  a  second  mortgagee,  without  notice,  had 
possession  of  the  title  deeds,  the  Lord  Chancellor  would 
not  compel  a  delivery  of  them  up  to  the  first  mortgagee 
without  payment  to  the  second  of  his  mortgage  money.  In 
Hooper  v.  Ramsbottom  (i),  Wells^  the  purchaser,  had  not 
been  guilty  of  any  negligence  or  misconduct.  Besides, 
Wells  there  had  no  complete  right  to  the  possession  of 
the  deeds,  whereas  Harrington  had  a  perfect  title.  This 
is  more  like  Parker  v.  Patrick  {c) ;  or  it  may  be  consi- 
dered as  within  that  class  of  cases  regarding  personal 
property,  where  a  man  having  allowed  another  to  act 
and  dispose  of  the  property  as  the  real  owner,  is  taken 
to  have  authorized  such  dealing  with  it,  and  cannot 
recover  from  persons  to  whom  it  is  conveyed.  On  the 
same  principle,  the  plaintiff  here  cannot  recover  the  deeds 
from  Price  till  he  has  been  repaid  his  mortgage  money. 

Lord  Tenterden  C.  J.  To  us,  sitting  in  a  court 
of  law,  this  is  a  very  clear  case.  It  is  an  established 
principle,  that  whoever  is  entitled  to  the  land  has  also 
a  right  to  all  the  title  deeds  affecting  it.  But  it  is  con- 
tended that  the  purchasers  here  were  negligent  in  not 
securing  the  title  deeds,  but  leaving  them  in  the  bands 
of  the  vendor.  Fraud  is  not  suggested  (which  might 
have  made  a  difference),  but  only  a  neglect  by  which 
the  vendor  has  been  enabled  to  commit  fraud.  Is  there, 
however,  no  negligence  on  the  other  side,  when  a  man 
advances  money  upon  title  deeds  without  inquiring  as 

(a)  3  p.  Wms.  280.  (6)  6  Taunt.  12.  (c)  5  T.  R.  175. 

to 
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18S2.  to  the  possession  of  the  land  ?  There  is  equal  negli- 
gence on  both  sides.  We  are  pressed  with  the  decision 
of  Land  Ttdbai  in  Head  t.  Egaion  (a).  But  the  cases 
are  not  alike;  for  in  that  the  Bttt  party  waiainort-> 
gageei  here  he  was  a  purchaser.  A  mortgagor  continues 
in  risible  possession  of  the  premises,  and  therefore  his 
retaining  the  title  deeds  is  a  circumstance  more  likely  to 
mislead.  It  is  very  different  with  a  vendor.  I  do  not 
presume  to  say  what  a  court  of  equity  would  do  in  this 
case:  it  might  say  that,  when  both  parties  had  been 
equally  negligent,  it  would  not  interfere.  Here  the 
plaintiff  brings  his  action  in  a  court  of  law,  and  is 
entitled  to  recover  on  his  legal  right. 

LriTLEDALE  J.  The  plaintiff  has  the  legal  right  to 
these  deeds.  It  is  clear  there  was  no  fraud  on  his  part ; 
and  if  he  has  been  guilty  of  negligence,  this  Court  can- 
not say  that  his  title  is  not  good.  As  to  Head  v.  JEger- 
ton  (a),  that  was  the  case  of  a  mortgage,  and  a  mort- 
gagor generally  remains  in  possession  of  the  estate. 

Taunton  J.  concurred. 

Patteson  J.  This  is  put  by  the  defendant  on  the 
ground  of  negligence ;  but  it  is  clear  that,  unless  there 
was  such  negligence  as  amounted  in  effect  to  a  fraud, 
the  plaintiff  must  recover  on  his  strict  l^al  right.  I  do 
not  think  there  was :  and  if  there  be  any  negligence,  it 
b  quite  as  much  on  the  part  of  the  defendant  as  the 
plaintiff. 

Postea  to  the  plaintiK 

(n)  3  P.  Wm$,  28a 
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Simons,  Clerk,  against  Johnson  and  Moore.     2Wi«fay, 

January  S4«ll» 

^OVENANT  on  an  indenture  executed  by  the  jdaoH  Tonactioa  r^.,^^ 
tiff  of  the  one  part,  and  the  defendant  Johnson  and  brought  by    ^^^**^' 
one  Henry  Walker ^  overseers  of  the  poor  of  the  town-  j;  jf'JJTMi^ 
fihip  of  the  Sooth  end  of  Thurmaston^  in  the  parish  of  JJ^iiJ^ 
Belgravey  in  the  cpunty  of  Leicester,  and  the  defendant  j^«c*>.begMi 
Moore  and  one  Thomas  Johnson,  overseers  of  the  town-  **  that  ▼ariout 

dispates  wwe 

ship  of  the  North  end  of  Thurmadon^  of  the  other  part,  mbiistiDg  be. 

twaan  If,B» 

whereby  it  was  agreed  that  interest  should  be  paid  to  and  J.  J,,  and 
the  plaintiff  by  the  churchwardens  and  overseers  of  the  bMn  brought 
poor  of  the  said  township  for  the  time  being,  on  a  sum  of  J^  ^^tJSt^ 
400^,  and  the  principal  should  be  repaid  by  instalments  J^m^£^^^ 
of  35/.  every  year,  otherwise  a  certain  term  of  2000  I^li^J^,^!? 
years  created  in  certain  premises,  and  a  trust  to  sell  the  ^w  t^  'b 

onier  to  put  an 

same  for  repayment  of  the  money,  should  continue.   And  «Dd  thereto^ 

J*,  ihijuld  pay 

there  was  a  covenant  by  the  defendants  and  the  other  8.  i5or.attd 

.  •■«  aachoftham 

overseers  to  pay  the  interest,  and  also  the  prmcipal  smn^  should  eiacute 
by  such  instalments,  to  the  plaintiff.  The  breaches  ^^ijj^^ 
were  non-payment  of  the  money  and  interest*  The  ^^J^^**^^ 
defendant  Johnson  pleaded  that,    in  consid^ation  of  J**™*  brought 

*"  by  biniy  or 

150t  and   a  general   release  granted  by  him  to  the  which  he  had 

againtt  the 

plaintiff,  the  latter  had  released  him  from  the  causes  of  other;*'  and 

then  proceeded 

action   mentioned  in  the  declaration.     The  defendant  in  the  usual 
Jfer<9orf  pleaded,  among  other  pleas,  that  the  plaintiff  had  forelease  off 
released  Johnson  the  other  defendant     The  plaintiff,  in  J^I^I^^*. 

Held,  that 
the  effect  of  the  general  words  was  confined  by  the  recital  to  actions  then  oommencedy  and 
in  which  S.  was  the  party  on  one  side  and  J»  on  the  other,  and  tliat  it  could  not  be  pleaded 
lA  bar  to  an  action  brought  by  6'.  against  J',  and  others  jointly :  and  that  parol  evidence  waa 
admissible  to  shew  that,  at  the  time  of  executing  the  release,  there  wero  mutual  actions 
depending  between  S*  and  J,  for  other  causes  than  that  of  the  present  suit,  and  for  such 
causes  only.  .    ^ 

his     0  ^^c,  O.'flt. 


JouMaoM. 
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18Sti{*  his  replication,  denied  that  he  had  released  Johnson  from 
the  causes  of  action  mentioned  in  the  declaration.    At  the 

Simons 

offrinti  trial,  at  the  Summer  assizes  for  the  county  of  Leicester 
1830,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case  :  — 

The  sum  of  400/.  was  lent  by  the  plaintiff  and  another 
person  who  died  in  August  1826,  in  moieties,  at  the  time 
when  the  deed  stated  in  the  declaration  was  executed, 
and  for  the  purposes  therein  mentioned.  The  parish 
of  Thurmaston  is  divided  into  two  parts,  the  North  end 
and  the  South  end,  and  the  usual  poor's-rates  and 
assessments  for  each  end  were  regularly  made  and  levied, 
and  would  have  been  sufficient  to  pay  their  respective 
shares  of  the  interest  accruing  from  time  to  time  upon  the 
said  sum  of  400/.,  if  they  had  been,  or  legally  could  be, 
so  applied.  Interest  on  the  plaintiff's  portion  of  the  400/. 
had  been  paid  by  each  township  to  December  1825. 

The  release  pleaded  bore  date  the  11th  of  Naoeinber 
1818,  and  was  in  the  following  terms: — '*  Whereas 
various  disputes  and  differences  have  arisen  and  are 
subsisting  between  Nicholas  Simons  and  John  Johnson 
of  Humberston€i  in  the  county  of  Leicester^  and  actions 
at  law  have  been  brought  by  them  against  each  other 
which  are  still  depending:  and  it  has  been  agreed 
between  them,  that  in  order  to  put  an  end  thereto, 
J.Johnson  shall  pay  to  N,  Simons  150/.,  and  that  each 
of  them  shall  execute  to  the  other  a  good  and  valid 
release  of  all  actions,  causes  of  action,  claims,  and 
demands  brought  by  him,  or  which  he  has  against 
tlie  other  of  them :  Now  these  presents  witness,  that 
in  pursuance  and  performance  of  the  said  agreement 
on  the  part  of  N.  SimonSy  and  in  consideration  of  the 

said 


JOBMSOV. 
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said  sum  of  150/.  to  N.  Simons  in  hand  well  and  truly        1832. 

paid  by  J.  Johnson  at  or  before  the  execution  hereof,        

and  of  J.  Johnson  having  executed  to  N.  Simons  such  agaimt 
release  as  aforesaid,  he,  N.  Simons,  hath  remised,  re- 
leased, and  for  ever  quitted  claim,  and  by  these  pre- 
sents doth  remise,  &c.  unto  the  said  J.  Johnson,  his 
heirs,  executors,  and  administrators,  and  every  of  them, 
all  and  all  manner  of  actions  and  causes  of  action,  suits, 
controversies,  sums  of  money,  bills,  bonds,  writings 
obligatory,  accounts,  reckonings,  damages,  judgments, 
executions,  claims  and  demands  whatsoever,  both  at  law 
and  in  equity,  which,  against  him,  J.  Johnson,  his  heirs, 
executors,  and  administrators,  or  any  of  them,  or  against 
his,  their,  or  any  of  their  lands,  tenements,  goods,  chat- 
tels, or  real  or  personal  estate,  he  N.  Simofis  now  hath,  or 
he,  his  heirs,  executors,  or  administrators  may  hereafter 
claim,  for,  upon,  or  by  reason  of  any  matter,  cause,  or 
thing  whatsoever  from  the  beginning  of  the  world  to  the 
day  of  the  date  of  these  presents." 

The  following  admissions  were  made.  None  of  the 
actions  at  law  referred  to  by  the  deed  or  release  men- 
tioned in  the  pleadings  had  any  reference  to  the 
deed  on  which  the  action  was  founded,  or  the  money 
sought  to  be  recovered  on  the  same;  but  such  ad- 
mission was  not  to  preclude  the  defendants  respectively 
from  insisting  on  giving  evidence  at  the  trial  that  the 
debt  sought  to  be  recovered  was  intended  to  be  released 
thereby,  or  that  disputes  and  difference^  existed  between 
the  plaintiff  and  defendant  at  the  time  of  the  execution 
of  such  release,  touching  the  deed  upon  which  the  action 
was  brought.  The  due  execution  of  that  deed,  and  of 
the  deed  of  release  mentioned  in  the  pleadings,  and  the 
receipt  of  150/.  by  the  plaintiff  from  the  defendant  men- 
.    Vol.  XXL  N  tioned 
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tioned  in  the  memorandum  subscribed  to  such  deed, 
were  also  admitted.  No  evidence  was  offered  by  the 
defendants  upon  the  subject  of  the  release.  On  the  part 
of  the  plaintiff  evidence  was  given  that  previous  to  the 
execution  of  the  release  the  defendant  Johnson  had  oc- 
cupied a  farm  as  tenant  to  the  plaintiff;  that  upon 
Johnson  quitting  it,  certain  disputes  had  arisen  between 
^bit  parties,  the  plaintiff  claiming  arrears  of  rent,  and 
compensation  for  breaches  of  covenant;  and,  on  the 
other  hand,  that  Johnson  had  brought  one  or  more  ac- 
tions against  the  plaintiff  for  an  illegal  arrest.  These 
diq3utes  had  been  the  subject  of  arbitration ;  and  the 
evidence  was  offered  with  a  view  to  prove  that  it  was 
wkh  reference  to  these  disputes  only  that  the  release 
was  given.  The  defendants  objected  to  this  evidence 
as  inadmissible;  and  it  was  only  received  subject  to 
their  right  of  insisting  upon  such  objection  in  the  Court 
above. 


FoUett  for  the  plaintiff.  The  question  is,  Whether, 
although  the  money  was  advanced  for  parochial  pur- 
poses, for  which  the  two  defendants  rendered  themselves 
personally  liable,  the  release  in  the  present  case  will 
operate  to  bar  the  plaintiff?  Now  it  is  a  well  erta- 
blished  rule  of  construction,  that  where  there  is  a  par- 
ticular recital  in  a  deed,  and  general  words  of  release 
are  afterwards  inserted,  the  generality  of  the  words 
shall  be  qualified  by  the  recital.  Knight  v.  Cole(a\ 
Thorpe  y.  Thorpe  {b\  Payler  v.  Homersham  (c).  MiU 
bourn  v.  EfwaH  {d)  went  on  the  same  principle.  Apply- 
ing that  rule  to  the  present  case,  it  appears  clearly 


(a)  5  Lev.  ^73. 
(c)  4M.i8.4i5. 


(b)  1  Ld,  Raym,  255. 
(d)  ST.  n.  581. 


that 
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that  the  release  cannot  apply  to  this  action;  for  the 
recital  is,  that  disputes  bad  arisen  between  JV.  Simons 
and  c7.  Johnson^  and  actions  at  law  bad  been  brought  by 
them  against  each  other,  which  were  still  depending, 
and  that  it  had  been  agreed  to  put  an  end  thereto,  that 
is,  to  the  actions  and  disputes  between  Simons  on  the 
one  side^  and  Johnson  on  the  other.  The  present  action 
is  one  between  Simons  on  the  one  side,  and  Johnson  and 
Moore  on  the  other.  It  is  clearly,  therefore,  one  not 
contemplated  in  the  recital.  Besides,  the  sum  paid  by 
Johnson  was  150/.,  and  the  plaintiff  here  claims  400/. 
and  interest.     The  Court  here  called  upon 


1852. 

Simons 

agtmui 

JoHNsoy. 


Fynes  Clinton  for  the  defendant  Johnson*  No  doubt 
the  general  words  of  a  release  may  be  qualified  by  the 
recital.  But  the  intention  to  restrain  it  must  appear 
from  the  instrument  itself;  no  parol  evidence  is  admis- 
sible. Where,  indeed,  the  instrument  itself  shews  that 
it  applies  to  some  particular  object,  parol  evidence  may 
be  received  to  shew  that  that  object  was  distinct  from  the 
subject-matter  of  the  action.  In  Payler  v.  Homersham{a) 
the  release  was  confined  by  the  recital  to  a  particular 
class  of  debts,  namely,  those  due  from  the  party  in  his 
sole  right,  it  was,  therefore,  competent  to  the  plaintiff 
to  shew  tliat  the  debt  he  was  suing  for  was  not  one  of 
that  nature ;  and  parol  evidence  might  have  been  given  in 
support  ^f  the  replication,  not  to  explain  the  release^  but 
to  ^ply  it.  But  in  the  present  case  the  recital  is,  that 
it  had  been  agreed  that  each  should  release  to  the  other 
all  actions  brought  by  him,  or  which  he  had  against  the 
other :  it- is  not  confined  to  all  such  actions,  which  might 


(a)  4  If.  4-^.423. 

N  2 


have 
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1832.  have  raised  this  question.  Then  the  consideration  is 
not  merely  the  sum  of  150/.,  but  also  a  general  release  by 

agotfuf  Johnson  of  all  actions  against  Simons^  which  must  have 
been  a  material  part  of  the  consideration.  Knight  v. 
Cole  (a)  is  in  favour  of  the  defendant :  there  the  instru- 
ment itself  was  looked  to;  and  by  reference  to  that  it 
appeared  clearly  to  have  been  the  intention  of  the  parties 
to  confine  it  to  the  legacy. 

Coleridge  for  the  defendant  Moore.  If  this  release  be 
available  for  Johnson^  it  is  so  for  Moore.  [Lord  Ten- 
terden  C.  J.  That  is  a  good  reason  why  it  is  not  availr 
able.]  One  of  two  co-covenantors  will  be  discharged 
by  a  release  to  the  other,  whether  the  parties  intended 
a  general  release  or  not«  In  Rotheram  v.  Crawley  {b) 
the  Court  expressly  held,  that  though  the  ititent  was  not 
to  extinguish  the  debt,  yet  it  was  so  extinguished  by 
the  general  words  of  release.  That,  if  good  law,  is 
stronger  than  the  present  case. 

Lord  Tenterdem  C.  J.  It  appears  to  me  that  Payler 
'  V.  Homersham  (c)  is  well  founded  in  law  and  common 
sense,  and  is  not  distinguishable  from  the  present  case. 
It  is  said  we  must  look  to  the  recital  of  the  release,  and 
find  something  there  sufficient  to  confine  the  effect  of 
the  general  words.  If  I  do  so  here,  I  find  this  was 
intended  to  operate  as  a  qualified  release.  It  states  that 
disputes  are  subsisting  between  Simons  and  Johnson, 
about  which  actions  at  law  have  been  brought,  and  that 
it  ha3  been  agreed,  in  order  to  put  an  end  thereto,  that 
each  of  them  shall  execute  a  release  of  all  actions  and 

(a)  5  Lev.  275.  (6)  Cn.  £L  570.  (c)  4  if.  j-  5.  425. 

causes 
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causes  of  action,  claims  and  demands^  brought  by  him       18S2. 

against  the  other.     I  cannot  read  this  without  seeing  that 

the  release  which  follows  was  intended  to  apply  to  the       againa 

JOHMSOX. 

matter  recited,  namely,  the  actions  then  depending,  and 
that  the  object  was  to  put  an  end  to  them.  The  generality 
of  the  language  was,  then,  confined  by  the  recital,  so  as 
to  render  it  competent  to  the  plaintiff  to  give  parol 
evidence  of  the  nature  of  those  actions,  and  thereby 
shew  that  the  subject  of  the  present  action  was  not  part 
of  the  matter  intended  to  be  released. 

LiTTLEDALE  J.  Payler  v.  Homersham  {a)  and  SoUy 
V.  Forbes  {b)  shew  that  the  general  words  of  a  release 
may  be  qualified  by  the  recital.  There  can  be  no  doubt 
that  the  matter  contemplated  in  this  release  was  the 
actions  there  referred  to,  and  parol  evidence  was  ad- 
missible to  shew  that  the  subject-matter  of  the  present 
action  was  not  involved  in  them;  as  where,  in  a  will, 
the  testator  has  used  words  which,  by  reason  of  some 
extrinsic  circumstance,  require  explanation  by  evidence 
respecting  the  situation  of  property  or  other  facts. 

Taunton  J.  Nothing  can  more  clearly  shew  that 
the  release  was  intended  to  be  qualified,  and  apply  to 
the  disputes  between  Simons  and  Johnson  only,  than  the 
fact  of  Moore^  whose  name  does  not  once  appear  in  the 
instrument,  now  claiming  a  benefit  under  it 

Patteson  J.  concurred. 

Judgment  for  the  plaintiff* 

(o)  AM,  is.  423.  (6)  S^B.^B,  58. 
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Jamuny  250i, 

A  notice  to 
produce  deeds 
WMserred  on 
defendant's  at- 
torney in  Essex, 
on  Snturdojf, 
the  commission 
day  of  the 
assises  being 

Monday  t  ^^ 
attorney  went 
to  London  and 
fetched  them. 
A  notice  was 
served  on  the 
Monday 
evening  to 
to  produce 
another  deed. 
The  attorney 
stated  he  had 
been  to  town  to 
fetch  the  deeds; 
and  if  the 
plaintiff  would 
pay  the  expense 
of  sending  for 
this  from  town, 
where  it  was,  it 
should  be  had. 
No  offer  to  pay 
was  made,  and 
the  trial  was  on 
Thursday  : 
Held,  that, 
under  these 
circumstances, 
the  plaintiff 
was  not  entitled 
to  give  se- 
condary evi- 
dence of  the 
last-mentioned 
deed. 


/^^ 


/^/-ro;t..^i7. 


Doe  dem.  Curtis  against  Spitty. 

nPHIS  was  an  ejectment  tried  at  Chelmsford  at  the  last 
Spring  assizes  for  the  county  of  E^ex  before  Gar^ 
raw  B.,  when  a  verdict  was  obtained  for  the  plaintiff.  The 
lessor  of  the  plaintiff  gave  secondary  evidence  of  a  deed 
in  the  defendant's  possession.  This  was  objected  to, 
and  the  question  turned  upon  the  sufficiency  of  the 
notice  to  produce  the  original.  A  notice  had  been  given 
before  the  previous  Summer  assizes  to  produce  a  number 
of  deeds,  but  this  particular  one  was  not  included.  On 
the  Saturday  before  the  last  Spring  assizes,  which  com- 
menced on  Monday^  notice  was  served  upon  the  defend- 
ant's attoiTiey,  at  BiUericay  in  Essex,  to  produce  the  deeds 
mentioned  in  the  former  notice.  On  Monday  evening, 
about  seven  o'clock,  fresh  notice  was  given  to  the  de- 
fendant's attorney  at  Billericay  to  produce  this  parti- 
cular deed.  He  stated  to  the  person  who  served  the 
notice  (and  the  statement  was  not  disputed)  that  the 
deed  was  in  London  s  that  he  had  already  been  to  town 
to  fetch  the  other  deeds,  and  if  the  lessor  of  the  phintiff 
would  pay  the  expense  of  the  journey,  this  also  should 
be  had.  There  was  no  offer  to  pay  such  expenses,  and 
the  deed  was  not  produced  at  the  trial.  The  cause  was 
tried  by  a  special  jury,  and  was  appointed  for  Wednesday, 
but  was  not  tried  till  Thursday.  The  learned  Judge 
thought  the  notice  sufficient,  and  received  the  secondary 
evidence.  Thesiger  in  the  following  teim  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  this  notice  was 
not  sufficient. 

.   Gurncy 
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Gwmof  now  shewed  cause.  There  was  ample  time  to 
send  to  London.  If  a  letter  had  been  written  to  the 
office  where  the  deed  was  said  to  be,  it  might  have  been 
down  by  Wednesday.  It  is  not  pretended  that  the  parol 
evidence  offered  was  inaccurate. 
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Dob  dem. 
CuKTia 
against 
Snrrtm 


Thesiger  and  Steer  in  support  of  the  rule.  The 
notice  given  had  required  the  production  of  thirty 
different  deeds,  omitting  that  in  question,  and  had  been 
complied  with.  Then  the  party  who  served  the  secoAd 
notice,  which  was  on  the  commission  day  of  the  assizes, 
was  told  how  the  deed  in  question  might  be  procured, 
and  that  ought  to  have  been  done  at  the  expense  of  the 
lessor  of  the  plaintiff. 

Lord  Tenterden  C.  J.  Under  the  special  circum- 
stances of  this  case  the  notice  was  insufficient  A  notice 
to  produce  deeds  is  served,  the  attorney  goes  to  town 
and  fetches  them.  Then,  at  the  time  which  has  been 
stated,  he  is  served  with  another  notice;  whereupon 
he  says,  I  have  been  to  town  already,  if  you  desire  to 
have  this  deed,  pay  the  expense  of  sending  for  it,  and 
you  shall  have  it.  That  is  not  done ;  and  I  think  the 
defendant  was  justified  in  not  complying  with  the  notice, 
and  was  not  bound  to  have  his  title-deeds  sent  by  a  coach, 
if  the  other  party  refused  to  be  at  the  expense  of  a  special 
messenger. 

LiTTLEDALE,  Taunton,  and  Patteson  Js.  concurred. 

Rule  absolute* 
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said  inclosed  premises  of  him  (defendant),  discharging 


wednetdasf.  The  KiNG  agattist  Charles  Moore. 

-^.Vindictment  INDICTMENT  charged  the  defendant  in  the  first 

^  -^'defendant  with  two  counts   with   keeping    certain    inclosed  lands, 

inclosed  lands  grounds,  and  premises  near  to  the  king's  highway,  and 

h^way»fo?*  to  private  dwelling-houses,  for  the  purpose  of  persons 

the  purpose  of  frcquentinff  such  irrounds  and  meetinir  therein  to  practise 

persons  fre-  too  o  r 

quenting  the      rifle-shooting,  and  to  shoot  at  pigeons  with  guns,  and  that 

same  to  prac- 
tise rifle  shoot-    he  did  unlawfully  and  injuriously  cause  divers  persons  to 

ing,  and  to 

shoot  at  pigeons  meet  and  frequent  there  for  that  purpose;  and  did  un- 
and  that  he  un-  lawfully  and  injuriously  permit  and  suffer  and  cause  and 

lawfully  and  in-  .  ^  i.         r»  -ji  j  j*       j     i 

juriously caused  occasion  a  great  number  ot  idle  and  disorderly  persons, 
Sre^^n'  a™ed  with  guns  and  fire-anns.  to  meet  and  as^mble  in 
for  Uiat  pur-      ^^  streets,  highways,  and  other  places  near  and  about  the 

fered  and 
caused  a  great 

number  of  idle    fire-arms  and  making  a  great  noise,  disturbance,  and 

and  disorderly        ,  n    i       i  . 

persons  armed  not,  by  means  whereof  the  king's  subjects  were  dis- 
to  meet  in  the  turbed,  and  put  in  peril.  The  third  and  fourth  counts 
nrar thesaid in-  ^^^  ^^^  keeping  a  ground  for  rifle-shooting  at  a  target, 
djs^armnffflre-  *^^  Causing  persons  to  assemble  and  shoot  there,  b}' 

arms,  making 
a  great  noise, 
&C.,  by  which 
the  king's  sub- 
jects were  dis> 
turbed,  and  put 
inperiL 

At  the  trial 
it  was  proved, 
that  the  de- 
fendant bad  converted  his  premises,  which  were  situate  at  Baytwater,  in  the  county  of 
^Sddletext  near  a  public  highway  there,  into  a  shooting  ground,  where  persons  came  to 
shoot  with  rifles  at  a  target,  and  also  at  pigeons ;  and  that  as  the  piseons  which  were  fired 
at  frequently  escaped,  persons  collected  outside  of  the  ground  and  in  the  neighbouring 
fields  to  shoot  at  them  as  they  strayed,  causiug  a  great  noise  and  disturbance,  and  doing 
mischief  by  the  shot :  Held,  that  the  evidence  supported  the  allegation,  that  the  defendant 
caused  such  persons  to  assemble,  discharging  fire-arms,  &c.,  inasmuch  as  their  so  doing 
WS8  a  probable  consequence  of  his  keeping  ground  for  shooting  pigeons  in  such  a  place. 

J'(t?!^<^,  |r;.^  *  from 


means  whereof,  &c.  (as  before).  Plea,  not  guilty.  At  the 
trial  before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sit-* 
tings  after  last  Trinity  term,  it  was  proved  that  the  de- 
fendant, a  gun-maker,  had  taken  some  land  at  Bays'- 
water  J  in  the  county  of  Middlesex^  distant  about  100  feet 


Moors, 
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from  the  north  side  of  the  main  Londm  and  Uxbridge  18S2. 
road,  and  had  inclosed  part  of  it,  and  converted  it  into  ""^" . 
a  shooting-ground,  where  persons  came  to  practise  agaimt 
with  rifles  at  a  target  on  a  mound,  and  to  shoot  at 
pigeons.  It  was  also  proved  that,  as  the  pigeons  which 
were  fired  at  often  escaped,  it  was  the  custom  for  idle 
persons  to  collect  outside  the  grounds  and  in  the  neigh- 
bouring fields  to  shoot  at  the  birds  as  they  strayed; 
these  persons  were  called  scouts ;  and  there  was  some 
evidence  to  shew  that  the  defendant  employed  people  to 
keep  them  off  his  own  grounds.  Some  injuries  were 
said  to  have  been  received  from  the  bullets  and  shot 
used  in  these  grounds ;  but,  as  the  defendant  contended, 
they  arose  entirely  from  the  iscouts,  for  whose  acts,  he 
urged,  he  could  not  be  responsible.  Lord  Tenierden^ 
however,  thought  otherwise,  and  directed  the  jury  to  find 
him  guilty  on  the  first  four  counts,  but  reserved  leave 
for  him  to  move  to  enter  a  verdict  of  not  guilty  on  the 
first  two. 

The  defendant  this  day  being  brought  up  for  judg- 
ment, 

Joy  now  moved  accordingly.  The  illegal  acts  of  the 
scouts  who  shoot  these  pigeons  cannot  be  charged  upon 
the  defendant,  for  that  would  be  to  impute  guilt  where 
there  is  no  criminal  act  or  purpose  traced  to  the  party, 
and  to  make  him  answerable  for  the  acts  of  others, 
over  whom  he  has  no  control.  Nor  can  such  purpose 
be  looked  upon  as  a  legal  inference  from  the  result,  be- 
cause that  result  is  not  a  necessary  consequence  of  the 
acts  of  the  defendant,  inasmuch  as  it  never  would  follow 
fi'om  them,  were  it  not  for  the  unauthorized  and  im- 
proper 
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1832.  premier  intervention  of  other  persons.  The  acts  of  such 
persons  cannot  be  accounted  his  acts.  So  far  from 
being  his  agents  or  servants,  or  in  any  way  subject  to 
his  authori^,  they  even  refuse  to  depart  at  his  request 
The  indictment  asserts  '^  that  he  did  cause  and  oc« 
casion,'*  &c.;  but  according  to  the  &cts  proved,  the 
misconduct  of  these  strangers,  and  that  alone,  is  the 
direct  and  proximate  and  criminal  cause.  He  only 
furnishes  the  indirect  and  innocent  occasion.  The  real 
wrongdoers  in  this  case  are  amenable  to  justice,  and 
would  have  been  the  proper  objects  of  this  prosecution. 
It  may  be  said  that  there  is  a  difficulty  in  proceeding 
against  so  many ;  but  if  this  be  so,  still  it  does  not  follow 
that  when  a  collection  of  idle  people  commit  a  nuisance, 
the  attraction  which  drew  them  together  may  not  be 
perfisctly  innocent:  otherwise,  the  exhibition  of  prints  in 
a  window  would  render  a  print-seller  liable  to  an  in- 
dictment wherever  the  footpath  was  obstructed  by  the 
number  of  gazers.  And  yet  even  this  would  not  be  so 
hard  as  the  present  prosecution,  because  it  is  the  print- 
seller^s  object,  by  exposure  of  the  prints,  to  arrest  the 
progress  of  passers,  and  thereby  induce  them  to  pur- 
chase ;  whereas  the  defendant  could  have  no  desire  to 
attract  the  idlers  who  created  the  nuisance  here  charged. 
In  Bex  V.  Crois  {a)  Lord  EUenboroughf  in  allusion  to  the 
mention  by  counsel  of  the  possibility  of  a  hundred  in- 
dictments every  time  a  rout  was  given  by  a  lady  at 
the  west  end  of  the  town,  puts  this  question,  <^  la 
there  any  doubt  that,  if  coaches,  on  the  occasion  of  a 
rout,  wait  an  unreasonable  length  of  time  in  a  public 
street,  and  obstruct  the  transit  of  his  majes^'s  subjects, 

(a)  3  Cafni)b»  226. 

the 
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die  j^ei-sons  who  canse  and  permit  sach  coaches  so  to  189d. 
wait  are  guilty  of  a  nuisance  ?*'  By  which  he  appears  to 
have  meant,  not  that  the  lady  herself  ought  to  be  in-  «««tfui 
dictiid,  but  ofily  suth  of  her  guests  as  bloobed  up  the 
Way  by  ordering  their  carriagies  to  wait,  instead  of  dnW^ 
ing  off,  and  returning  when  wanted*  They,  of  oeinrse^ 
as  obstructing  the  Way  by  their  equipages  and  serrants, 
WOfild  be  reisponsible,  and  not  the  person  who  invited 
thefn.  And  the  present  case  is  more  favourable  to  the 
defendant,  for  be  did  not  even  invite  the  persons  who 
CdiUmitted  the  nuisance*  Suppose  a  piece  of  ground 
were  dedicated  to  archery  or  cricket  in  a  situation  where 
a  crowd  of  spectators  were  frequently  collected,  so  as  to 
obstruct  an  adjoining  path,  or  trespass  on  adjoining 
fields,  could  die  owner  of  such  a  piece  of  ground  be 
thereupon  convicted  of  a  nuisance  ?  Or,  if  the  woods  of 
ian  estate  abounding  with  game  are  intersected  by  a  high 
road,  upon  or  near  which  idle  persons  congregate  from  a 
neighbouring  town  for  the  purpose  of  shooting  such 
pheasants  as  cross  it  when  the  covers  are  beaten,  a  not 
uncommon  case^  could  the  proprietor  of  such  estate  (who 
preserves  the  game)  be  indicted  for  the  nuisances  these 
people  would  probably  commit,  provided  nothing  were 
done  by  himself,  or  his  friends  or  servants,  to  alarm  or 
injure  the  public  traveling  on  the  highway  ?  If  not, 
how  can  the  defendant  be  held  responsible  under  the 
present  circumstances  ?  He  neither  committed  the 
nuisance  in  his  own  person,  nor  was  it  his  object  to 
induce  others  to  commit  it ;  nor  was  it  a  necessary  and 
inevitable  consequence  of  any  act  of  his,  being  done  by 
persons  beyond  his  control :  and  those  p^sons  iare 
themselves  amenable  to  punishment  for  it. 

Sir 
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Sir  James  Scarlett^  coqtri,  was  stopped  by  the 
Court 

Lord  Tenterden  C.  J.  The  defendant  asks  us  to 
allow  him  to  make  a  profit  to  the  annoyance  of  all  his 
neighbours ;  if  not,  it  is  said  we  shall  strain  the  law 
against  him.  If  a  person  collects  together  a  crowd  of 
people  to  the  annoyance  of  his  neighbours,  that  is  a 
nuisance  for  which  he  is  answerable.  And  this  is  an 
old  principle.  Here  the  defendant  invites  persons  on 
his  own  ground  to  shoot  pigeons.  The  effect  of  that  is, 
that  idle  people  collect  near  the  spot :  they  tread  down 
the  gra^s  of  the  neighbouring  fields,  destroy  the  fences, 
and  create  alarm  and  disturbance.  It  is  not  found  that 
the  defendant  has  attempted  to  prevent  their  so  collect- 
ing. He  has  indeed  had  them  driven  off  his  own 
ground,  but  that  is  all.  I. cannot  say  that  the  verdict 
is  wrong. 


LiTTLEDALE  J.  It  has  been  contended  that  to  render 
the  defendant  liable,  it  must  be  his  object  to  create  a 
nuisance,  or  else  that  that  must  be  the  necessary  and 
inevitable  result  of  his  act  No  doubt  it  was  not  his 
object,  but  I  do  not  agree  with  the  other  position ;  be- 
cause if  it  be  the  probable  consequence  of  his  act,  he  is 
answerable  as  if  it  were  his  actual  object  If  the  ex- 
perience of  mankind  must  lead  any  one  to  expect  the 
result,  he  will  be  answerable  for  it 


Taunton  J.  In  Hawkinses  P.  C.  b.  i.  c.  75.  s.  6,  7.  it 
is  laid  down  that  all  common  stages  for  rope-dancers,  and 
all  common  gaming-houses,  are  nuisances  in  the  eye  of 
the  law,  "  not  only  because  they  are  great  temptations  to 

idle- 
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idleness,   but  because  they  are  apt  to  draw  together  J  832. 

great  Dumbers  of  disorderly  persons,  which  cannot  but  ' • 

be  very  inconvenient  to  the  neighbourhood.    Also  it  agamu 


bath  been  holden  that  a  common  playhouse  may  be  a 
nuisance  if  it  draw  together  such  numbers  of  coaches,  or 
people,  &c.  as  prove  generally  inconvenient  to  the  places 
adjacent."     The  present  is  a  very  similar  case. 

Patteson  J.  concurred. 

Rule  refused  (a). 

Judgment  was  not  pressed  by  the  prosecutors,  the 
defendant  entering  into  recognizances  to  discontinue  the 
shooting. 

(a)  See  BeUeHofC%  cue,  5  Mod.  142.    iSttftn.  625. 
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John  Smith  against  Compton  and  Others, 
Executors  of  Southwell  (Jb). 


COVENANT.     By  indenture  made  between  the  test-  By  indenture,  a  /  r/ 
"  reciting  A         ^'Z   \ 

ator,  John  Southwell^  of  the  first  part,  the  plaintiff  power  vested  isf-^^^ 

A*  Bm  to  die- 

of  the  second,  and  T.S.  of  the  third,   after  reciting  poMofcertun 
certain  former  indentures  of  lease  and  release,  by  which  that  c^,  bad 

contracted  to 
purchase  them,  . 
A.  B,  appoiDtcd  and  conveyed  them  to  the  use  of  C  2).,  bis  heirs,  &c  and  covenanted  that 
the  power  in  A,  B.  was  then  in  force  and  not  executed ;  and  also  that  he,  A.  27.,  then 
had  in  himself  good  right,  title,  power,  and  authority  to  limit  and  appoint,  and  to  grant, 
bargain,  sell,  &c.  the  premises  to  the  said  uses;  and  further,  that  the  premises  should 
be  held  and  enjoyed  to  the  said  uses,  without  the  let  or  interruption  of  A»  B,  or  any 
claiming  under  or  in  trust  for  him ;  and  also  for  further  assurance  by  A.  B.  and  aU  so 
claiming : 

Held,  that  the  second  covenant  was  absolute,  for  good  title  against  all  persons,  and  not 
to  be  qualified  by  reference  to  the  other  covenants,  inasmuch  as  there  were  no  words,  either  , 
in  the  second  covenant  itself,  or  in  preceding  or  subsequent  ones,  to  connect  it  with  them. 

(b)  This  ease  was  argued  and  determined  in  Mkhaeimas  term,  hot  was  ^f^     j    if  it  /  /.» r- 
unavoidably  omitted  in  its  proper  place.  f  /.  * 

*     the        /^Ac.j^i 


fiMlTH 
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1880.  tbe  premises  after  mentioned  were  conveyed  to  such  usea 
and  for  such  estates  as  Sauihwell  should  by  deed  ^ppointy 
and  renting  also  tliat  the  plaintiff  bad  contracted  with 
SotMwell  for  the  absolute  purchase  of  the  said  premise 
in  fee  simple,  and  had  desired  that  they  might  be  limited 
and  ^)pointfid  to  T.  &  and  his  heirs  to  certain  nsfi» ;  it 
was  witnessed,  that  SouthxaeU^  in  pursuance  of  the  agree- 
ment, and  of  the  said  power,  and  of  every  other  power 
vested  in  him,  did  limit,  declare,  direct,  and  appoint 
that  the  said  premises  should  remain  and  continue,  and 
that  all  other  conveyances  thereof  should  enure,  to  the 
uses  after  mentioned ;  and  it  was  further  witnessed,  that 
Sotdkwell  in  pursuance  of  such  power  and  powers  did 
grant,  bargain,  sell,  dispose  of,  alien,  release,  and  con- 
firm to  T.  S.  and  his  heirs  (in  hi^  possession  then  being 
by  a  previous  bargain  and  sale)  all  that  messuage,  tene- 
ment, &c  (described  in  the  deed)  habendum  to  T.  5., 
his  heirs  and  assigns,  to  such  uses  as  the  plaintiff  should 
appoint;  and  m  deftmlt  of  such  appointment,  to  the  use 
of  dke  plaintiff  and  his  assigns  for  his  life,  &c.  and  ulti- 
mately to  the  use  of  the  plaintiff's  heirs  and  assigns  for 
ever.  The  declaration,  after  stating  the  indenture  thus 
far,  set  forth  a  covenant  by  SoutkweU^  that  he,  SouOmeUj 
then  had  in  himself  good  right,  &c«  to  appoint,  and  to 
grant,  bargain,  and  sell,  &c.  the  premises  to  T.  5.  and 
hi^  heirs,  to  the  uses  before  mentioned ;  and  the  breach 
complained  of  was,  that  Southwell  at  the  time  of  exe- 
cuting the  indenture  had  not  such  right,  but  had  only 
an  estate  for  certain  lives ;  that  the  lives  afterwards  ex- 
pired; and  tliat  one  E.D,f  thereupon  claiming  to  be 
entitled,  and  being  lawfully  entitled,  to  the  premises, 
brought  a  plea  of  formedon  in  remainder  against  the 
plaintiff  for  recovery  of  the  same,  and  he,  to  prevent 

being 
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bring  dispossessed,  and  to  perfect  his  title,  was  obliged        18SS. 
to  pay  the  said  £•  D.  5501^  and  incur  other  expenses. 

The  deed  declared  upon  was  set  out  on  oyer.  The 
covenants  were  as  follows :  <<  And  the  said  John  Sotdh" 
well,  for  himself,  his  heirs,  executors,  and  admini8tratoi% 
doth  covenant,  promise,  grant,  and  agree,  t»  mad  with 
the  said  J.  S^  his  heirs  and  assigns,  by  them  presents^  in 
manner  and  form  following;  tiut  is  to  say:"  The  first 
covenant  was,  that  the  power  enabling  Southwell  to  ap- 
point was  then  in  fiili  force  and  unexecuted,  and  not 
suspended  or  extinguished.  The  deed  then  proceeded 
as  follows :  ^  And  also  that  the  said  John  Southwell 
now  hadi  in  himself  good  right,  true_title;i  fiiU  powqr; 
and  lawful  and  absolute  authority,  to  limit  and  appoint^ 
and  to  grant,  bargain,  sell,  dispose  rf,  release^  and-fipa* 
vey  all  the  saidhereditaments  and  premises  herd>y 
limited  and  appointed,  granted  and  released,  or  intended 
so  to  be,  with  their  appurtenances,  unto  the  said  Thomas 
Smith  and  his  heirs,  to  the  uses,  upon  the  trusts,  and  for 
the  several  ends,  intents,  and  purposes  herdnbefiire 
mentioned,  expressed,  and  declared  of  and  concerning 
the  same,  and  according  to  the  true  intent  and  meaning 
of  these  presents.  And  further,"  that  the  premises 
should  be  held  and  enjoyed  to  the  said  uses,  &c  ^^  with-* 
out  the  let,  suit,  hinderance,  &c.  daim  or  demand 
whatsoever,  of  or  by  the  said  John  Southwell,  or  qf  any 
person  or  persons  claiming  or  to  daim  by,  from,  under,  or 
in  trust  for  him  j^*  and  that  free  from  all  gifts,  grantSf 
&c  and  other  hicumbrances  made,  done,  &c.  or  know- 
ingly  permitted  or  suffered,  <^  by  the  said  John  Southwell, 
or  am/  other  person  or  persons  claiming,  or  to  daim  by, 
from,  through,  under,  or  in  trust  far  him.  And  also"  that 
further  assurances,  &c.  should  be  made  on  request  by 

SoutliweU, 
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Southwell^  and  all  persons  having  or  lawfully  or  equitably 
claiming,  or  who  should  have,  claim,  &c  title  to  or 
interest  in  the  premises,  ly^  Jronij  under j  or  in  trust  fir 
him^  or  by  means  of  any  use,  trust,  estate,  power,  &c.  in 
the  indenture  enabling  Southwell  to  appoint ;  so  that  such 
assurances  should  not  contain  any  warranty  further  than 
against  the  persons  making  them.  And,  lastly,  it  was 
declared  and  agreed  between  the  parties  and  by  South- 
wellf  that  all  persons  in  whom  any  terms  of  years  in  the 
premises  were  then  vested  should  assign  or  transfer  the 
residue  thereof,  in  trust  to  attend  the  inheritance,  &c.  at 
the  plaintiff's  request,  and  as  he  should  direct ;  and  in  the 
mean  time  stand  possessed  in  trust  for  him  and  his  heirs, 
&c.  for  the  purposes  of  the  deed  of  appointment  The 
defendant  demurred  generally  to  the  declaration,  and 
the  plaintiff  joined  in  demurrer.  The  case  was  argued 
in  last  Michaelmas  term  (a). 


FoUett  in  support  of  the  demurrer.  The  breach 
stated  does  not  apply  to  the  covenant  in  question ;  for, 
although  the  words  there  used  are  general,  and  amount 
to  a  guarantee  of  title  as  against  all  persons,  they  are 
qualified  when  read  in  connection  with  the  preceding 
covenant,  which  is  personal  to  Southwell^  and  the  two 
following  ones,  which  are  only  for  quiet  enjoyment, 
without  the  let,  suit,  &c.  of  Southwell  and  those  claim' 
ing  under  him,  and  for  further  assurance  by  Southwell 
and  all  persons  so  claiming  s  and  if  the  covenant  de- 
clared upon  be  understood,  as  it  must  be,  with  the 
like  restriction,  it  was  not  broken  by  an  eviction  under 
title  independent  of  and  paramount  to  SouthroelTs. 
It  is   not  usual,   in  a  conveyance   like  this,   for  the 

(a)  Before  Lord  TerUerden  C.  J.,  Parke,  Taunton,  and  Paite$on  Ji. 

vendor 
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vendor  to  covenant  against  the  acts  of  strangers,  nor  can  1832. 
it  have  been  the  intention  here.  There  is  no  covenant  """"" 
in  the  deed  which  is  not  confined  to  the  acts  of  South"  agamu 
well  himself  and  those  claiming  under  him,  except  the 
covenant  declared  upon,  and  the  last,  which'  is  in  its 
nature  limited.  The  second  covenant,  if  distinct  from 
the  first  (which  is  questionable),  must  be  taken  as  a  sequel 
to  it,  according  to  the  mode  of  construction  adopted  in 
Braming  v.  Wright  (a),  where,  in  a  similar  deed,  it  was 
said  that  the  whole  context  must  be  looked  to.  The  fair 
meaning  of  these  two  clauses  of  the  indenture,  taken  toge- 
ther, is,  that  Southwell  had  not  executed  the  power,  and 
that,  not  having  done  so,  he  had  full  right  to  convey  tbe 
premises,  as  far  as  depended  on  him  or  any  claiming 
under  him.  In  Browning  v.  Wrightj  J.  W.  granted  pre- 
mises in  fee,  and  warranted  against  himself  and  his  heirs, 
and  covenanted  that  he  was,  notwithstanding  any  act  by 
bim  done  to  the  contrary,  lawfully  seised  in  fee ;  and 
that  he  had  good  right,  &c.  to  convey  in  manner  afore- 
said (which  was  the  covenant  declared  upon) ;  and  that 
the  covenantee  should  quietly  enjoy,  without  the  inter- 
ruption of  J.  W.  or  any  claiming  under  him ;  and  tliat 
J,  W.  and  all  claiming  under  him  should  make  further 
assurance*  Lord  Eldon  there  asked.  What  would  be 
the  use  of  any  of  the  other  covenants,  if  the  covenant 
declared  upon  were  general  ?  The  same  question  might 
be  asked  here :  to  what  purpose  is  the  limitation  in  the 
covenants  for  quiet  enjoyment  and  for  further  assurance, 
if  the  general  words  in  this  covenant  are  to  stand  un- 
qualified? HcnoeU  y.  Richards  {b)  may  be  cited  on  the 
other   side,    but  is   distinguishable.     There   the  cove- 

(a)  2B.iP.  13.  (6)  1 1  J?«#*,  633. 

Vol.  III.  O  nant 
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1832.  nant  which  was  held  to  be  general  and  not  confined 
by  the  preceding  qualified  ones,  contained  an  express 

ogpintt  provision  s^inst  the  let.  suit,  disturbance,  &c.  of  any 
person  or  persons  whatsoever;  and  there  was  an  ex- 
ception as  to  chief  rent  payable  to  the  lord  of  the 
fee,  which  clearly  shewed  that  the  parties  did  not  mean 
to  confine  the  covenant  for  quiet  enjoyment  to  the  acts 
of  the  covenantors  themselves.  IPatteson  J.  referred  to 
Hesse  v.  Stevenson  (a).]  J^rord  AlvanUy  said  there,  <^  If 
it  is  plainly  and  irresistibly  to  be  inferred  that  the  party 
could  not  have  intended  to  use  the  words  in  the  general 
sense  which  they  import,  the  Court  will  limit  the  oper-^ 
ation  of  the  general  words : "  and  he  added,  that  he 
had  looked  through  the  concomitant  covenants  to  see  if 
they  afforded  any  inference  of  an  intent  to  restrain  that 
in  question,  but  could  find  none*  That  is  not  so  herew 
In  Foord  v.  Wilson  {b)  the  assignor  of  a  term  covenanted 
that  he  had  not  done  any  aet  to  incumber  the  premises, 
and  that  notwithstanding  any  such  act  the  lease  was  a 
good  lease,  and  that  the  defendant  had  a  right  to  assign 
the  premises  in  manner  aforesaid ;  and  it  was  held  that 
the  last  clause  was  qualified  by  those  preceding.  In 
Nind  V.  Marshall  (c)  the  assignor  of  a  lease  covenanted 
that  for  and  notwithstanding  any  act  done  by  him,  the 
lease  was  valid,  &c.;  and  further,  that  the  assignee 
should  quietly  enjoy,  &c.  without  the  interruption  of  the 
assignor,  his  executors,  &c.  or  any  other  person  whom- 
soever, and  that  discharged  by  the  defendant,  his  heirs, 
executors,  &c.  from  all  incumbrances  made,  done,  or 
suffered  by  them  or  either  of  them ;  and  moreover,  that 
the  assignor,  his  executors,  &c.  and  all  persons  claim- 

(a)  ZB*iP^  565,  (6)  8  Taunt.  543.  (c)  IB.^B.SIO. 
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ing  under  him,  should  execute  further  assurances  if  re-       1832; 
quired :  and  there  it  was  held  that  the  general  words  in        

Smith 

the  covenant  for  quiet  enjoyment  were  restrained  by  those  agnina 
of  the  other  covenants.  In  Milner  v.  Horton  (a)  it  was 
covenanted,  by  an  indenture  of  sale,  that  the  parties 
therein  named  had  a  good  estate  in  fee  simple  in  the 
premises ;  and  had  full  and  absolute  tide  to  enfeoff  and 
convey  the  same;  and  also  that  the  feoffee  should  quietly 
enjoy  without  let,  &c.  of  the  said  parties,  their  heirs,  or 
any  other  persons  claiming  under  them ;  and  that  the 
said  premises  were  and  should  be  clear  of  all  incum* 
brances  done,  &c.  by  the  said  parties  or  one  Sir  W.  H. 
or  any  of  his  ancestors :  and  it  was  there  held  that  the 
qualified  covenant  for  quiet  enjoyment  restrained  the 
general  ones.  Barton  v.  Fitzgerald  {fi)  is  no  authority 
for  the  plaintiff.  There  the  assignor  of  a  lease  cove- 
nanted generally  that  it  was  a  good  and  subsisting  lease 
of  the  premises  assigned,  and  afterwards  covenanted  for 
quiet  enjoyment  as  against  himself  and  all  claiming 
under  htm,  and  the  former  covenant  was  held  not  to  be 
restrained :  but  the  deed  began  with  a  recital,  which  was 
hdd  to  bear  upon  all  the  covenants,  that  the  remainder 
of  a  term  of  ten  years  granted  by  the  said  lease  was  vested 
in  the  assignor;  which  residue  of  the  term  he  professed 
to  make  over  by  the  assignment.  And  it  is  observed  in 
Sugden  on  Vendors  and  Purchasers^  p.  588.  (8th  ed.)  that 
thb  case  turned  on  very  particular  circumstances,  but  for 
which,  it  should  seem,  the  special  covenant  would  have 
restrained  die  general  one.  In  Gainfford  v.  Griffith  {e\ 
where  a  general  covenant  was  held  not  to  be  qualified 
by  a  subsequent  special  one,  the  first  was  for  an  in- 

(a)  2£'CUi*647.  (6)  ISEtuifSSO.  (c)  \  Saund,  5U  58 g. 
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1882.       defeasible  title,  and  was  a  separate  and  distinct  covenant; 
the  second  was  for  quiet  enjoyment  notwithstanding  the 

ngakui  assignor's  own  acts.  ^*  The  nature  of  the  assurance,"^' 
as  Lord  Eldon  says  in  Braaming  ▼.  Wright  {a\  *^  sliews^ 
it  to  have  been  the  intent  of  the  parties  that  the  words 
of  the  last  covenant  should  not  attach  upon  the  firsU"" 
And  the  rule,  that  a  covenant  must  be  esqplained  ac«^ 
cording  to  the  intention  of  the  parties,  as  collected  fron> 
tlie  whole  deed,  is  consistent  with  the  old  decisions^ 
most  of  which  are  touched  upon,  with  reference  to  that 
foint,  in  the  case  last  cited. 

PUdt  contr^.    The  covenant  declared  upon  is  general 
and  not. to  be  controlled  by  the  others.     From  the  na- 
ture of  the  conveyance,  it  is  evident  that  the  parties 
meant  this  covenant  to  have  an  unlimited  e£fect;  for  the 
lecital  states  that  Smith  baa  agreed  with  Southwell  for 
the  absolute  purchase  of  the  premises,  and  of  the  free-, 
hold  and  inheritance  thereof  in  fee  simple ;  that  is  whal 
Saulhwell  professes  to  convey^  and  the  covenant,  inter- 
preted generally,  is  consistent  with  such  intention*    The 
Bext,  which  is  said  to  control  it,  is  completely  di^oined 
from  it  by  the  words  ^*  and  further.'^    In  Brooming  v. 
Wright  (a),  the  words  ^*  for  and  notwithstanding  any 
thing  by  him  done  to  the  contrary^''  at  the  beginning  oS 
the  first  covenant,  were  considered  as  carried  on  to  the 
subsequent  one,  and  they  evidently  controlled  the  whole 
subject-matter  of  the  assumed  obligation  in  both.     So» 
in  Foard  v.  Wilson  (i),  the  qualifying  terms  in  the  first 
covenant  clearly  overran  the  whole  contract :  the  words* 
^  in  manner  aforesaid "   in   the  last  clause^  gave  the 

(•)  2  J9.  j-  P.  \o.  {ji)  6  Taunt.  543. 

whole 
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whole  the  effect  of  one  covenant     But  in   Howell  r.        1832. 
Rkhards  (a),  the  words  "  for  and  notwithstanding  any        

Smith 

act,  &C.  done  by  the  releasors,  were  held  not  to  control  againa 
«  subsequent  general  covenant,  such  construction  ap- 
peAxing,  upon  a  view  of  the  whole  context,  not  to  be 
4ipplicabie.  Barton  v.  Fitzgerald  (b),  where  a  generid 
covenant  preceded  and  followed  by  special  ones,  but 
^istiDct  from  them,  was  Iield  not  to  be  restrained,  is  a 
<;ase  dmost  in  point  for  the  plaintiff.  In  Nind  v.  Mai^ 
shaU  (c),  the  very  covenant  declared  upon  as  a  generiA 
one,  contained  words  of  a  qualifying  effect  Gainsford 
V.  Grrfith  (d)  is  in  the  plaintiff's  favour ;  and  yet  much 
of  the  argument  for  the  defendants  in  the  present  case, 
if  well  founded,  would  have  been  applicable  there. 
Hesse  v.  Steoenson  {e)  is  also  an  authority  on  the  same 
side;  and  yet  there  the  general  covenant  formed  almost 
one  context  with  the  restricted  one.  Milner  v.  Horton  (g) 
is  a  case  by  itself  and  was  decided  evidently  against  the 
intention  of  the  parties  to  the  conveyance.  At  all 
events  it  is  not  conclusive.  Each  case  must  be  decided 
by  its  own  circumstances,  the  words  of  the  particular 
deed,  and  the  intention  of  the  parties  as  evinced  by  the 
whole  of  it  Here,  if  the  covenant  for  title  and  power 
Co  convey  is  to  be  limited  in  construction,  nothing  is 
gained  by  it  to  the  <!ovenantee :  the  others  are  sufficient 
without  it  The  proper  rule  is  that,  in  the  first  instance^ 
«ach  covenant  should  be  taken  by  itseif,  looking  indeed 
to  the  whole  context  of  the  deed  for  explanation,  where 
there  are  covenants  which,  if  unqualified,  cannot  co-exist^ 
but  not  resorting  to  a  restrictive  clause  to  limit  the  effect 

'(a)   l\Easi,633.  (b)   l5Eati,S30. 

(c)  1  P.  jf  P.  319.  {d)  I  Sound.  51.  58^. 

^)  3B,i  P.  565.  (g)  M'Clel,  647. 
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1832.        of  a  general  one,  where  each  may  have  a  separate  oper- 
""""       ation.     In  Belcher  v.  Sikes  la)  there  was  a  covenant  that 

Smith  ^  ^ 

agamti  for  and  notwithstanding  any  thing  done  by  J*  J3.,  the 
plaintiff  might  and  should  receive  certain  monies  without 
let,  &c.  of  «/•  B.  or  his  executors ;  the  breach  assigned  was, 
that  the  executor  of  «/.  B.  prevented  the  plaintiff  from 
receiving,  and  it  was  held,  with  reference  to  the  ap- 
parent sense  and  general  intention  of  the  covenant,  that 
the  more  restrictive  words  ^^  notwithstanding  any  thing 
done  by  J.  J3."  must  be  rejected  as  insensible,  and  the 
larger  clause  ^*  without  let  of «/.  B.  or  his  executors**  must 
prevail ;  and  that  though  both  were  in  the  same  cove- 
nant. [Lord  TerUerden  C.  J.  Except  MUner  v.  iibr- 
ton  (ft),  there  is  no  case  in  which  a  qualified  covenant 
has  been  held  to  restrain  a  general  one,  where  the 
covenants  have  not  been  connected  with  each  other^ 
either  by  preceding  words,  as  in  Browning  v.  Wright  (jc), 
or  by  intervening  or  subsequent  ones.  Parke  J.  The 
whole  context  of  a  deed  may  be  looked  to,  to  reconcile 
any  inconsistency  between  one  covenant  and  another; 
but  an  absolute  covenant  for  title  is  not  inconsistent 
with  a  limited  one  for  quiet  enjoyment  Taunton  J. 
The  covenant  that  Southwell  had  not  executed  the  power 
must,  from  its  nature,  have  been  personal  to  him,  what- 
ever had  been  intended  by  the  rest.] 

FoUett  in  reply.  The  covenant  in  question  is  un- 
doubtedly absolute  in  itself,  if  it  is  to  be  taken  se- 
parately ;  but  it  is  analogous  to  that  in  Braaoning  v* 
Wright,  which  was  held  to  be  qualified  by  the  rest  of  the 
deed ;  and  in  Milner  v.  Horton  (ft)  the  covenant  for  seisin 

(a)  %B.iC,  185.  (*)  U*CkL  647.  (c)  ^B.^P.  13. 

was 
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was  no  less  absolute.     That  case  must  be  over-ruled  in        1839. 
order  to  decide  this  for  the  plaintiff.     [Lord  Tenter'^       "^"~ 

Smjtr 

den  C.  J.  I  think  you  are  right.]  The  order  in  which  agama 
the  covenants  may  have  followed  each  other  in  any  of 
these  cases  is,  of  itself,  unimportant,  I  fVms.  Sound.  60  a., 
n.(l.)  to  Gainsfordy.  Griffiik;  and  in  note  (f)  to  the 
same  case,  in  the  last  edition  (p.  60.),  it  is  said,  that  co- 
venants  are  to  be  construed  as  independent  or  restrictive 
of  each  other,  according  to  the  apparent  intention  of  the 
parties,  upon  an  attentive  consideration  of  the  whole 
deed :  **  every  case,  therefore,  must  depend  upon  the 
particular  words  used  in  the  instrument  before  the 
Court;  and  the  distinctions  will  be  found  to  be  very  nice 
and  difficult." 

Cur.  adVf  vuU. 

In  the  same  term  the  judgment  of  the  Court  was  de* 
livered  by  Lord  Tenterden  C*  J.,  who,  after  stating  the 
covenant  declared  upon,  and  the  breach,  proceeded  as 

follows:  — 

The  question  raised  on  the  demurrer  was,  whether 
this  covenant  was  absolute,  or  limited  to  the  acts  of  per-^ 
sons  claiming  under  John  Southwell.  All  the  leading 
authorities  upon  the  point  were  cited  in  argument,  and 
it  is  unnecessary  now  to  comment  on  them  at  length. 
Brooming  v.  Wright  (a)  was  much  relied  upon  on  behalf 
of  the  defendants.  The  covenant  there,  if.  taken  by 
itself^  was  general,  and  it  was  held  to  be  qualified  by  the 
preceding  and  subsequent  ones  ;  but  there  the  first  and 
second  covenants  were  connected  together  by  the  words 
*<  for  and  notwithstanding  any  thing  by  him  done  to  the 

(a)  2P.4-P.  13. 

O  4  con- 
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1852.       contrary,"  which  extended  to  both.     And,  lodking  at  all 
T  the  cases  which  were  cited  for  the  defendants,  there  is 

Smith 

agamsi       only  one,  Milner  v.  Horton  (a),  where  a  general  covenant 
has  been  held  to  be  qualified  in  the  manner  here  con- 
tended for,  unless  there  appeared  something  to  connect 
it  with  a  restrictive  covenant,  or  unless  there  were  words 
in  the  covenant  itself  amounting  to  a  qualification.     It 
is  said,  that  an  absolute  covenant  for  title  is  inconsistent 
with  a  qualified  one  for  quiet  enjoyment     I  am  not  sure 
that  that  is  so  generally ;  but  this,  at  any  rate,  is  an  in- 
strument of  a  particular  nature.     It  begins  by  a  state- 
ment of  the  specific  power  vested  in  Southwell  for  the 
disposal  of  the  premises,  which  is  followed  by  a  covenant 
that  the  power  has  not  been  executed,  and  by  other  spe- 
cial covenants,  which,  in  a  deed  so  stating  the  vendor's  title 
may,  not  inconsistently,  be  introduced  at  the  same  time 
that  the  vendor  covenants  generally  for  right  and  power 
to  convey.     As  I  have  said,  there  is,  with  one  -exception, 
no  case  mentioned  where  a  general  covenant  has  been 
held  to  be  qualified  by  others,  unless  in  some  way  con- 
nected with  them.     We  have  considered  Milner  v.  Hor^ 
ion  (a)  again  since  the  argument,  and  we  cannot  feel 
ourselves  bound  by  its  authority:   we  are,  therefore, 
under  the  necessity  of  coming  to  this  conclusion,  that 
the  covenant  declared  upon,  being  unqualified  in  itself 
and  unconnected  with  any  words  in  the  qualified  cove- 
nants, must,  in  a  court  of  law,  be  regarded  as  an  absolute 
covenant  for  title. 

Judgment  for  the  plaintiff. 

(a)  M'CUL  647. 
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The   King  against  The   Inhabitants  of       wedne»dny, 

Middlesex.  /an««r,25th. 

TNDICTMENT  charging  the  defendants  with   the  Toaniadict. 
non-repair  of  a  common  and  public  foot  bridge  com-  theini^unts 
monly  called  Bm  Foot  Bridge.     Plea,  that  the  bridge  ^Vn^T^re^^r ' 
was  parcel  of  a  certain  common  and  public  carriage  S^iT'^TcMSed^' 
bridge  which  one  George  Purkis.  by  reason  of  his  tenure  **^*  i'  ''**  P**"- 

°  *^  I     ^  celofacarriage 

of  certain  lands  in  West  Ham  in  Essex,  was   bound  to  bridge,  which 

ji.  B,  was 

repair.     Replicatioui  admitting  the  liability  of  Purkis  to  bound  to  repair 

ratiooe  tenura* 

repair  the  carriage  bridge,  but  denying  that  the  foot  Replication 

i«j  i/*.i  -1  1        I1-I-1        admitted  the 

bridge  was  parcel  or  the  said  common  and  public  bridge  liability  of 
which  said  G.  P.  ought  to  repair  in  manner  and  form  as  ^,,g  carria^B**' 
in  the  plea  alleged;  whereupon  issue  was  joined.     At  ^^fd^"!^, 
the  trial  before  Lord  Tenterden  C.  J.  at  the  Middlesex  ^«>»  ^J^^p  ^«» 

parcel  of  the 

sittings  after  Hilary  term  1831,  a  verdict  was  taken  for  wnne;  where- 

.    ^  ^    ^  ^  upon  issue  was 

the  crown,  subject  to  the  opinion  of  this  Court  on  the  joined.    Tiie 

evidence  was, 
following  case  :  —  that  the  carriage 

Between  the  years  1100  and  1119,  Matilda,  Queen  tioneiiTthe 
of  Henry  the  First,  caused  to  be  built  across  the  river  £^3^^ 
Lea  two  carriage  bridges,  one  at  Stratford  Bow,  called  ^^J^A^^^'  . 
Bow  Bridge,  being  the  carriage  bridge  mentioned  in  the  "^y  ^^°^ 
pleadings,  and  the  other  towards  Essex,  called  Channel  dained  for  the 

repairs  of  the 

or  Channelsea  Bridge,  and  a  causeway  between  the  two  same,  and  the 
bridges,  and  ordained  for  the  maintenance  and  repairs  those  lands  (of 
of  the  said  bridge  and  causeway,  certain  lands  in  fVest  mentione^obe 
Ham,  which  were  afterwards  held  by  the  abbot  ofStrat-  ^^JJ^^^ 

always  repaired 
the  bridge  so  built- 
in  1736  the  trustees  of  a  turnpike  road,  with  the  consent  of  a  certain  number  of  the  pro- 
.prietors  of  the  abbey  lands,  constructed  a  wooden  foot  bridge  along  tlie  outside  of  the  parapet 
of  the  carriage  bridge,  partly  connected  with  it  by  brick  work  and  iron  pins,  and  partly  rest- 
ing on  the  stone  work  of  the  bridge : 

Held,  that  this  (being  the  foot  bridge  mentioned  in  the  indictment)  was  not  parcel  of 
the  carriage  bridge  which  j4.  B.  was  bound  by  tenure  to  repair ;  and,  consequently^  that 
the  county  wu  liiUile  to  repair  the  foot  bridge.  /  ^, 

ford   /■'•■''•-'/>'/• 
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1SS2^  ford  Langthom  Atibey^  and  are  now  called  the  Stratford 
"^""^  Langthom  Abhey  Lands,  {a)  The  proprietors  of  these 
aginnu        lands  are  still  liable  to  repair  the  two  carriage  bridges 

The  InhabiU 

anu  of  and  the  causeway,  and  the  lands  mentioned  in  the  plead- 
ings to  be  held  by  the  said  G.  PurJch  are  part  of  the 
said  abbey  lands.  There  has  imroemorially  been  on  the 
north  side  of  the  public  carriage  way,  between  the  two 
bridges,  a  public  footpath,  which  runs  to  the  extent  of 
100  yards  beyond  each  of  the  bridges.  It  is  raised 
above  the  level  of  the  carriage  way,  and  is  kept  up  in 
certaiA  parts  by  a  wharfing  at  the  side;  and  it  is  repair^ 
able,  as  well  as  the  carriage  way,  by  the  owners  of  the 
abbey  lands.  In  the  8  G.  1.  an  act  was  passed  for 
repairing  the  highways  from  Whitechapel  to  Bcfm  Bridge 
and  Siraifbrdf  &c.,  and  the  trustees  under  that  act  were 
empowered  to  make  causeways,  drains,  &c.  and  to  widen 
the  said  highways  by  taking  in  adjacent  grounds;  to 
make  arches  of  bricks   timber^    and  stone  upon   such 

• 

grounds,  &c.,  and  to  maintain  by  the  tolls  any  neo) 
bridges,  drains,  or  sewers  to  be  erected  by  them  in  pur- 
suance of  the  act  By  a  clause  of  the  same  act,  reciting 
that  all  the  road  and  causeway  lying  between  the  said 
two  bridges  ought  to  be  repaired  by  the  proprietors  of 
the  abbey  lands,  and  that  the  said  proprietors  were 
desirous  of  coming  to  a  yearly  contribution  for  such 
repairs,  the  proprietors  were  charged  with  the  yearly 
payment  of  150/.  for  such  repairs  during  the  con- 
tinuance of  the  act  The  powers  of  that  act  were  con- 
tinued by  four  subsequent  acts  until  1823,  and  then 
ceased  upon  the  passing  of  the  4  G.  4.  c.  106.,  by  which 
the  above-mentioned  highways  have  ever  since  been 
regulated. 

(a)  See  tfae  history  of  these  bridges,  aod  of  the  obligation  to  repair 
them,  in  Bat  ▼•  The  InhabUanU  ofKetUf  2M.t&  S90,  note  (a). 

On 
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On  the  25th  of  March  1736  the  carriage  bridge  at  18S2. 
Bow,  repairable  by  the  owners  of  the  abbey  lands,  con-  """" 
sisted  of  three  stone  arches  thrown  over  the  Z^a,  having  agahui 
the  western  abutment  on  the  Middlesex  and  the  eastern  anu  of 
abutment  on  the  Essex  side  of  the  riveri  and  protected  ""^ 

by  a  stone  wall  or  parapet  raised  on  the  north  and 
south  sides  respectively  of  the  carriage  way  over  it.  At 
a  general  meeting  of  the  trustees  held  on  the  last- 
mentioned  day,  it  was  resolved  that  a  foot  bridge  should 
be  made  on  the  north  side  of  Bow  Bridge  at  the  charge 
of  the  trust,  and  in  pursuance  of  that  resolution,  and 
with  leave  in  writing  first  obtained  from  a  certain 
number  of  the  proprietors  of  the  abbey  lands  (who 
were  deemed  by  the  trustees  for  the  time  being  to  be  a 
sufficient  number  for  that  purpose),  in  the  same  year 
1 7S6,  a  wooden  foot  bridge  or  pathway  (the  subject  of  the 
present  indictment)  was  constructed,  and  foot  passengers 
were  thereby  enabled  to  pass  with  more  safety  and  conve- 
nience from  the  footpath  at  one  end  of  the  old  carriage 
bridge  to  the  footpath  at  the  other,  the  wooden  structure 
being  placed  on  the  north  side  of  the  northern  wall 
or  parapet  of  the  bridge  in  continuation  of  the  line  of 
the  old  causeway  or  footpath  on  the  east  side.  It  is 
of  the  same  length  as  the  parapet  wall,  and  is  supported 
by  brick  work  at  the  Middlesex  end  up  to  the  first  pier 
of  the  carriage  bridge,  which  brick  work  is  built  into 
the  abutment  of  the  old  bridge.  The  remaining  portion 
of  the  wooden  structure  rests  on  a  ledge  or  projecting 
part  of  the  stone  work  of  the  old  carriage  bridge,  and 
is  further  supported  by  struts  or  beams  resting  upon  the 
cutwaters  or  angular  projections  of  the  old  bridge,  and 
by  fir  bearers  let  into  the  facing  of  the  same,  the  whole, 
frame  of  the  wooden  structure  beinfi^  braced  to  the 
carriage  bridge  by  iron  pins  passing  through  the  stone 

work 
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1882.        work  and  rivetted   on  the  soulhern  side  of  the  old 
'  bridire.     No  part  of  the  wooden   structure  has  ever 

agamti  been  repaired  by  the  inhabitants  of  Middlesex,  but  until 
ants  of  1828  it  was  maintained  and  repaired  out  of  the  tolls 
collected  by  the  trustees  of  the  highway,  who,  in  1800, 
rebuilt  it;  and  untxljanuary  1824,  when  it  fell  into  decay, 
as  averred  in  the  indictment,  it  was  constantly  used  by, 
and  afforded  great  accommodation  to,  the  public  The 
fir  bearers  were  first  let  into  the  facing  of  the  carriage 
bridge  in  1800,  and  the  iron  pins  were  first  used  for  the 
purpose  above  mentioned  in  the  year  1818.  The  stone 
carriage  bridge  from  the  time  of  its  erection  has  been 
repaired  by  the  owners  for  the  time  being  of  the  abbey 
lands.  The  question  for  the  opinion  of  this  Court  was. 
Whether  the  county  of  Middlesex  is  liable  to  repair  so 
much  of  the  said  wooden  structure  as  lies  in  that  county. 
If  the  Court  were  of  that  opinion  the  verdict  was  to  stand, 
otherwise  a  verdict  to  be  entered  for  the  defendants. 

Plait  for  the  prosecution.  The  county  at  large  is 
prima  facie  liable  to  the  repair  of  all  public  bridges 
within  its  limits;  even  newly-erected  ones,  if  they  be 
of  public  utility ;  and,  therefore,  if  a  private  person,  or 
the  trustees  of  a  turnpike  road  build  a  bridge  which 
is  useful  to  the  public,  the  county  becomes  bound  to 
tnaintain  it.  The  King  v.  The  Inhabitants  of  the  West 
Siding  of  Yorkshire  (a),  and  Same  v.  Same  (i).  The  foot 
bridge  here  is  of  public  utility.  It  lies,  therefore,  upon 
the  inhabitants  of  the  county  in  this  case  to  shew  that 
some  other  persons  are  bound  to  the  repair.  They  have 
only  shewn  that  the  owners  of  the  abbey  lands  are  bound 
ratione  tenuree  to  repair  the  carriage  bridge.     The  fact 

(a)  2SirW.  Blackft,  685.  (6)  2  Eart,  842. 

of 
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of  tbeir  having  repaired  the  causeway  between  the  two        1832. 
bridges  does  not  prove  any  obligation   on  their  part       

The  KiKo 

as  to  the  foot-bridge,  that  being  no  part  of  the  carriage        agaitat 
bridge  which  the  owners  of  the  abbey  lands  have  been        anu  of 
used  to  repair,  though  supported  by  it     It  did  not        «»"««* 
exist  till  1736,  when  it  was  built  by  the  trustees  under  a 
turnpike  act.      In   TAe  King  v.    The  West  Biding  of 
Yorkshire  (a),  to  an  indictment  for  not  repairing  a  pub- 
lic carriage  bridge,  the  plea  alleged,  that  certain  town- 
ships had  immemorially  used  to  repair  the  said  bridge* 
The  evidence  was,  that  the  townships  had  enlarged  the 
bridge  to  a  carriage  bridge,  which  they  had  before  been 
bound  to  repair  as  a  Jix>i  bridge ;  and  this  was  held  not 
to  support  the  plea,  because  it  shewed  that  the  townships 
could  not  have  been  immemorially  bound  to  repair  the 
said  bridge,  that  is,  the  carriage  bridge.     So,  here,  the 
evidence  shews  that  the  foot  bridge  is  not  parcel  of  that 
bridge  which  Purkis^  and  those  whose  estate  he  had, 
were  immemorially  bound  to  repair  by  reason  of  the  tenure 
of  their  lands;  for  it  was  built  in  1736*     The  dictum  of 
Lord  Kenyon  in  The  King  v.  The  Inhabitants  qfCwnber" 
^and  (6),  implying  that  those  who  are  bound  to  repair, 
are  also  bound  to  widen  a  bridge  if  the  public  conve- 
nience require  it,  was  expressly  overruled  by  this  Court 
in  The  King  v.  The  Inhabitants  of  Devon  (c).     The  al- 
leged iact  of  the  owners  of  the  abbey  lands  having  per- 
mitted the  erection  of  the  foot  bridge  on  the  arches  or 
abutments  of  the  carriage  bridge,  does  not  shew  that 
they  thereby  became  liable  to  maintain  the  foot  bridge. 
On  the  contrary,  by  the  common  law,  if  a  private  per- 
son, without  any  obligation  to  do  so,  builds  a  new  bridge, 
and  the  public  afterwards  use  it,  the  county  must  con* 

(a)  S  EaU,  353.  not*.  (»}  6  T.  R.  194.  (c)  4  J9.  I*  C  670. 

tinue 
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18S2.  tinue  to  repair  it;  and  that  beiug  so,  as  in  this  case  there 
"~~~^  was  no  oblisatioQ  on  the  owners  of  the  abbey  lands 
•pi/M       to  build  the  foot  bridge,  and  as  they  only  gave  their 

TIm  Inhabit* 

•titi  of  consent,  and  did  not  enter  into  any  binding  obligation 
to  repair  in  future,  it  follows  that  the  public,  and  not  the 
private  individuals,  are  bound  to  repair. 

Addison  contri.  The  defendants  in  this  case  have 
shewn  that  the  owners  of  the  abbey  lands  were  bound 
to  repair  the  ancient  carriage  bridge.  The  &llacy  in 
the  argument  on  their  side  consists  in  treating  the  foot 
brk^^  which  b  a  mere  appendage  to  the  old  bridge, 
as  a  bridge  of  itself.  It  is  not  a  distinct  bridge,  but  a 
mere  addition  to  or  excrescence  from  the  old  bridge, 
and  forms  part  of  it.  The  evidence  shews  that  it  is 
connected  with  and  entirely  dependent  upon  the  old 
bridge,  and  would  be  undistinguishable  from  it  if  the 
parapet  were  taken  away.  The  public  derive  no  other 
benefit  from  the  foot  bridge  than  they  would  have  done 
from  the  widening  of  the  old  carriage  bridge.  There  is 
no  authority  to^hew  that  the  mere  widening  of  a  car- 
riage bridge,  which  individuals  are  liable  ratione  tenure 
to  repair,  will  throw  that  burden  on  the  county.  The 
county  is  liable  either  when  an  entire  new  bridge  has 
been  built  where  none  existed  before,  or,  where  a  new 
carriage  bridge  has  been  built  on  the  site  of  a  foot  bridge 
which  has  been  entirely  destroyed.  Thus  in  Bex  v.  TAe 
InhabUarUs  of  Sumy  (a),  an  old  wooden  foot  bridge,  re- 
pairable by  a  parish,  had  been  destroyed,  and  a  new 
carriage  bridge,  difierent  in  materials  and  structure, 
built  on  its  site ;  and  the  county  was  held  liable  to  repair 
thb.    In  Bex  v.  The  Inhabitants  of  Devon  (ft),  an  entirely 

(a)  2  Campb.  455.  {b)  14  Eatt,  477. 

new 
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new  bridge  vras  built  wiiere  none  existed  before^  and  it 
was  coBtWiled  that  this  merely  constituted  an  appendage 
to  another  bridge  within  the  distance  of  300  feet,  in  the 
county  of  Dorset^  and  which  the  latter  had  always  re- 
paired ;  but  it  was  held  to  be  a  substantive  bridge  in 
Devon  J  and  to  be  repairable  by  that  county.  Here,  too^ 
the  foot  bridge  was  built  with  the  consent  of  the  owners 
of  the  abbey  lands,  and  they  enjoy  an  estate  for  the  pur- 
pose of  repairing  the  bridge,  and  it  is  not  found  that  the 
vdue  of  that  estate  is  insufficient  for  the  repair  of  the 
whole.  Now  if,  instead  of  an  estate,  they  had  bad 
granted  to  them  a  right  to  take  toll  from  all  perscHis 
passing  over  the  bridge,  they  would  clearly  have  been 
liable  to  repair  tliis  foot  bridge.  In  the  Case  of  the  Be^ 
pair  of  Bridges  (a).  Lord  Coke,  after  stating  that  of  com- 
mon right  the  country  shall  be  charged  to  the  reparation 
of  a  bridge,  adds,  **  This  is  true  when  no  other  is  bound 
by  law  to  repair  it ;  but  he  who  hath  the  toll  of  the 
men  or  cattle  which  pass  over  a  bridge  or  causeway,  he 
ought  to  repair  the  same,  for  he  hath  the  toll  to  that 
purpose,  et  qui  sentit  commodum  sentire  debet  et  onus.'' 
And  the  principle  thus  applied  to  tolls  has  also  been 
extended  to  other  cases,  where  the  erection  or  con- 
tinuance of  a  bridge,  or  some  proceeding  which  rendered 
a  bridge  necessary,  has  been  a  matter  of  private  benefit  to 
individuals,  and  they  have  exercised  an  authority  on  the 
subject,  and  have  proper  funds  applicable  to  the  repair. 
Bex  V.  The  Inhabitants  of  Lindsetf{b\  Bex  v.  Kerrison{c). 
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Lord  Tenterden  C.  J.  This  is  an  indictment  against 
the  inhabitants  of  the  county  of  Middlesex,  for  not  re- 
pairing a  foot  bridge,  called  The  Bow  Foot  Bridge,  and 


{a)  l3Rqt,33, 


{b)  l4East,3n. 


(c)  5 M. is.  526. 

the 
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the  plea  iS}  that  the  bridge  mentioned  in  the  indictment 
was  parcel  of  a  carriage  bridge,  which  one  Purkis  by 
reason  of  his  tenure  of  certain  lands  was  bound  to 
repair.  The  issue  is,  whether  the  foot  bridge  indicted 
be  parcel  of  that  carriage  bridge  which  Purkis  was 
bound  to  repair.  The  question  substantially  is,  whe- 
ther Purkis  be  bound  to  repair  the  foot  bridge.  Now, 
it  is  well  established,  that  the  inhabitants  of  a  county, 
though  bound  to  repair  a  bridge,  are  not  bound  to 
widen  it.  Assuming  that  to  be  the  law,  and  the  old 
bridge  in  this  case  to  have  been  widened,  would  the 
owners  of  these  abbey  lands  be  bound  to  repair  the 
whole  bridge  so  widened?  The  King  v.  The  Inhabit 
tants  of  the  West  Riding  of  Yorkshire  {a\  is  an  express 
authority  to  shew  they  would  not  There,  the  in- 
habitants of  the  Riding  were  indicted  for  not  repair- 
ing a .  public  carriage  bridge  which  they  were  bound 
to  repair.  The  plea  Mras,  that  certain  townships  had 
immemorially  repaired,  and  had  been  accustomed  and 
of  right  ought  to  repair  the  said  bridge.  It  appeared 
at  the  trial,  that  there  had  been  a  foot  bridge  till  the 
year  1745,  when  it  was  enlarged  to  a  horse  bridge  by 
the  townships,  and  in  1755  to  a  carriage  bridge,  at 
their  expense,  and  it  was  held  that  the  evidence  did  not 
support  the  allegation  in  the  plea  that  the  townships  had 
been  immemorially  bound  to  repair  the  said  bridge,  but 
merely  proved  that  they  had  been  immemorially  bound 
to  repair  the  foot  bridge.  Butter  J.  there  said,  '^  The 
indictment  states  it  to  be  a  carriage  bridge,  and  the  de- 
fendants in  their  plea  admit  it  to  be  a  carriage  bridge, 
but  they  allege  that  other  persons  are  bound  by  pre- 
scription to  repair  it     Now  there  is  no  evidence  what- 


(a)  2  East,  553,  note. 


ever 
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ever  whicb  tends  to  support  that :  on  the  contrary,  it  is        1832. 
shewn  that  this  never  was  a  carria£:e  bridge  till  within  - 

,  ^  The  Kino 

these  few  years,  but  was  a  foot  bridge,  which  was  kept       agamst 

.  The  Inhabit- 

in  repair  by  the  townships.     Where  a  party  is  bound        aouof 

to  repair  a  foot  bridge,  he  shall  not  discharge  himself 
by  turning  it  into  a  horse  or  carriage  bridge;  but  still 
he  shall  only  be  bound  to  repair  it  as  a  foot  bridge;  that 
is  pro  rata"  Nuw  apply  that  doctrine  to  the  present 
case.  Here  the  owners  of  the  abbey  lands  being  im- 
memorially  bound  to  repair  the  ancient  carriage  bridge, 
cannot  release  themselves  from  that  obligation  by  reason 
of  the  foot  bridge  having  been  added ;  they  remain  liable 
to  the  burden  of  repairing  the  carriage  bridge;  but  the 
county  is  liable  at  common  law  to  repair  the  foot 
bridge,  which  is  useful  to  the  public.  That  case  is 
quite  decisive  of  the  present.  The  issue  must  be  con- 
sidered as  having  been  found  against  the  defendants : 
and,  consequently,  they  are  liable  to  repair  this  foot 
bridge,  and  the  owner  of  the  abbey  lands  the  ancient 
carriage  bridge. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
question  is.  Whether  that  part  of  the  bridge  which  was 
made  in  17S6,  is  part  and  parcel  of  the  public  carriage 
bridge  which  Pttrkis  was  bound  to  repair  by  reason  of 
tenure?  I  think  the  foot  bridge,  which  was  erected  in 
comparatively  modern  times,  cannot  be  considered  as 
having  become  parcel  of  the  old  carriage  bridge,  repair- 
able by  the  owners  of  the  abbey  lands,  but  was  a  distinct 
Structure;  and  therefore  that  the  verdict  must  stand  for 
the  crown. 

Taunton  J.     This  case  is  abundandy  clear  on  prin- 
ciple and  authority.     The  issue  is,  whether  Purkis  be 
Vol.  in.  P  bound 
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bound  to  repair  the  bridge  described  in  the  indictment. 
The  allegation  in  the  plea,  that  he  is  bound  to  repair 
ratione  tenures,  implies  an  obligation  from  time  im- 
memorial, and  the  defendants,  therefore,  were  bound  to 
prove  such  obligation  by  evidence  of  repairs  done  im- 
memorially  by  the  owners  of  the  abbey  lands.  Now  the 
foot  bridge  indicted  was  built  in  17S6 ;  there  could  not, 
therefore,  be  an  immemorial  obligation  to  repair  it.  In 
Bex  V.  J7ie  West  Riding  of  Yorkskire  (a),  certain  town- 
ships bad  immemorially  used  to  repair  a  public  foot 
bridge;  and  it  was  there  held,  that  the  townships, 
having  enlarged  that  which  had  been  a  foot  bridge  to 
a  carriage  bridge,  were  liable  to  repair  it  to  the  extent, 
not  of  the  carriage  way  but  of  the  foot  way  only.  That 
case  'is  the  converse  of  this.  It  is  clearly  established 
that  the  county  is  not  bound  to  widen  a  bridge;  k 
fortiori  a  party  bound  to  repair  by  prescription  is  not 
obliged  to  repair  a  foot  bridge  annexed  to  a  carriage 
bridge,  as  this  was,  within  legal  memory.  I  am  there- 
fore of  opinion  that  upon  the  issue  here  raised^  the 
verdict  must  be  for  the  crown. 


Patteson  J.  The  question  is,  whether  the  foot 
bridge  be  part  of  the  carriage  bridge  which  Purkisj  by 
reason  of  the  tenure  of  his  lands,  was  immemorially 
bound  to  repair  ?  Now  if  this  adding  of  the  foot  bridge 
be  considered  a  widening  of  the  old  bridge,  which  is 
putting  the  case  in  the  most  favourable  manner  for  the 
defendants,  still,  according  to  Rex  v.  Devon,  Purkis  was 
not  bound  to  make  such  widening,  or  to  repair  the  new 
part  when  it  was  made. 

Judgment  for  the  crown. 

(e)  2  £^,358.  note. 
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Catherine  Manning  and  Others  against  Flight 

and  Another. 

C COVENANT  by  the  plaintiffs  as  devisees  of  John  Cotentnt  for  J^^^/ 
'  .  rent.    Plea, 

Manning,  against  the  defendants  as  lessees,  for  one  that  before  the 
year's  rent  reserved  by  a  lease  dated  1st  of  September  due,  the  de- 
1814,  which  became  due  on  the  29th  of  September  1830.  d'^^Jligned 
Plea,  that  before  the  arrears  of  rent  became  due,  the  jli^^Ji'^e 
defendants,  by  indenture  dated  the  SOth  of  September  ^"^  PJ*" 
1829,  assigned  all  their  interest  in  the  demised  premises  -P»  tubject  to 

'the  payment  of 

to  one  fV.  P.  Barnard,  subject  to  the  payment  of  rent  the  rent,  and 

.  performance  of 

and  performance  of  the  covenants  contamed  in  the  above  thecovenanu 
lease;  and  the  said  W.P.  B.  did,  by  the  assignment,  the  lease;  and 
covenant  with  the  defendants  to  pay  the  rent  during  the  awignment, 
term,  and  perform  the  covenants  contained  in  the  lease.  <^«"*"*«*  •<> 

■  pay  tne  rent 

Averment,  that  the  defendants  delivered  the  lease  to  "^  v^rTorm 

the  covenaota 

him,  and  that  he  accepted  the  same,  and  entered  on  the  contained  in 

'  the  lease,  that 

premises  by  virtue  of  the  assignment.     The  plea  then  the  def«ndanu 

delivered  the 

Stated,  that  W.  P.  B.  being  a  trader,  and  indebted  to  lease  to  him, 
one  Lees,  on  the  16th  of  October  1829  became  bank-  ceptedthe 
rupt,  and  on  the  10th  of  December  1829  a  commission  ^J^^redonthe 
issued  against  him,  under  which  he  was  duly  adjudged  a  J[rtui*^f  Se 
bankrupt:  that  the  arrears  of  rent  became  due  after  the  •"•gnment: 

*  the  plea  then 

date  of  the  commission,  and  that  after  W,  P.  B.  became  9^»^  that  A. 

B.  became 

bankrupt,  to  wit,  on  the  31st  of  January  1830,  Lees,  the  bankrupt,  and 

r  t  '  frtt  ii'iii  n  that  the  arrears 

assignee  of  his  estate  and  effects,  declmed  the  lease,  of  of  rent  accrued 
which  JV.  P.  B.  had  notice,  and  thereupon,  within  four-  ^f  the  comi 

misftion:  that 
the  assignee  of  his  estate  declined  the  lease,  and  that  the  bankrupt  within  fourteen  days 
after  notice  of  that  fact,  delivered  up  such  lease  to  the  plaintiffs,  devisees  of  the  reversions : 
Held,  upon  demurrer,  that  the  plea  was  bad,  inasmuch  as  the  statute  6  G,  4.  r.  16.  «.  75. 
Sd  not  put  an  end  to  the  lease,  but  merely  discharged  the  bankrupt  from  any  subsequent 
pajmcnt  of  the  rent  or  obterTance  of  the  covenants.  ^  a  ,^ 

P  2  teen 
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1882.        teen  days  after  such  notice,  he  W.  P.  B.  delivered  up 
""■^       such  lease  to  the  plaintiffs.     Replication,  that  the  plain- 

Mammiko 

agauut  tiffs  did  not  accept  the  lease,  or  in  anywise  agree  to  or 
accept  a  surrender  of  the  same,  nor  had  they  at  any 
time  discharged  the  defendants  from  the  covenants 
therein  contained,  &c.     Demurrer  and  joinder. 

Hoggins  in  support  of  the  demurrer.  If  the  plea  can 
be  sustained,  die  replication  is  bad,  and  the  question  is, 
whether  there  has  been  a  surrender  of  the  term  by 
operation  of  law ;  for  if  that  sufficiently  appears  on  the 
plen,  the  acceptance  of  the  surrender  by  the  lessor  is 
wholly  immaterial.  The  6  G.  4.  c.  16.  5.  75.  enacts, 
**  that  any  bankrupt  entided  to  any  lease,  if  the  assignees 
accept  the  same,  shall  not  be  liable  to  any  rent  accruing 
after  the  date  of  the  commission,  or  to  be  sued  in  re- 
spect of  any  subsequent  non-performance  of  the  cove- 
nants therein  contained;  and  if  the  assignees  decline  the 
same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver 
up  such  lease  to  the  lessor  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  de- 
clined as  aforesaid.**  The  object  of  the  legislature 
undoubtedly  was  to  discharge  the  bankrupt  at  all  events. 
Therefore,  in  Doe  d.  Cheere  v.  Smith  (a),  where  a  lessee 
covenanted  not  to  assign,  and  became  bankrupt,  and  his 
assignees  took  to  the  lease,  it  was  held  that  bis  covenant 
was  absolutely  discharged  by  the  49  G.  S.  r.  121.  5.  19., 
and,  consequently,  that  if  he  came  in  again  as  assignee 
of  his  assignees,  he  should  not  be  charged  with  that 
covenant.  Now  here,  if  the  delivering  up  of  the  lease 
does  not  amount  to  a  destruction  of  the  term,  although 

(a)  5  Taunt.  800. 

the 
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18d2«       all  liability  in  case  he  deliver  up  the  lease  to  the  lessors 

within  fourteen  days  after  notice  that  the  assignees  have 

againtt        refused  to  accept  the  same,  it  must  have  been  intended 

Flight. 

that  the  very  delivery  of  the  lease  to  the  lessor  should 
take  effect  as  a  surrender  of  it  by  operation  of  law.  In 
Taylor  v.  Young  (a),  it  was  decided  that  the  nineteenth 
section  of  the  49  G.  3.  r.  121.,  which  contains  a  pro- 
vision similar  to  that  in  the  6  G.  4.  c.  16.  5.  75.,  did  not 
apply  to  cases  between  the  lessee  and  assignee  of  the 
lease,  but,^  there,  Holroyd  J.  considering  to  what  cases 
the  statute  did  not  apply,  points  out  the  cases  which  it 
includes,  and  says,  ^^  The  clause  in  question  applies  to 
cases  between  the  lessor  and  lessee,  or  between  the 
lessor  and  assignee  of  the  lease."  In  Tuck  v.  Fyson  (i), 
Tindal  C.  J.  seemed  to  consider  that  the  term  continued 
in  the  bankrupt  only  until  he  himself  delivered  up  the 
lease  under  the  provisions  of  the  statute,  and  that  the 
lease  became  surrendered  when  he  delivered  it  up  to  the 
lessors.  The  surety  was  discharged  in  that  case  from 
liability  on  his  covenant  with  the  lessors,  and  the  only 
question  raised  was,  at  what  time  the  surrender  took 
effect 

Thesiger^  contra,  was  stopped  by  the  Court. 

Lord  Tenterden  C.J.  I  am  clearly  of  opinion  that 
the  plea  is*  bad.  The  stat  6  G.  4.  c.  16.  s,  75.  does  not 
apply  to  this  case.  It  would  be  strange  if  the  assignee 
of  the  lease  could,  because  the  statute  has  omitted  to 
provide  for  the  rights  of  a  lessee,  compel  the  lessors 
to  discharge  the  lessees  from  their  personal  covenant 

(a)  ZB.^A.  521.  (»)  6  Binsk,  521 . 

In 
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In  Taylor  v.  Young  {a\  it  was  held  that  a  similar  clause  1832. 
in  the  49  G.  3.  c.  121.  was  confined  to  cases  between  '"""^ 
the  lessor  and  lessee,  and  did  not  comprise  cases  be-  ofsaoMt 
tween  the  lessee  and  assignee  of  the  lease.  The  dictum 
attributed  to  Hdroydi.  in  that  case  was  wholly  un- 
necessary with  respect  to  the  point  decided,  and  was 
probably  a  mistake  of  the  reporters.  All  the  other 
Judges  speak  of  the  statute  as  confined  to  cases  between 
the  lessor  and  lessees.  The  judgment  of  the  Court  must 
be  for  the  plaintifis. 

Littledale  J.  I  am  of  the  same  opinion.  I^  before 
the  statute,  there  had  been  an  assignment  of  the  lease, 
and  the  lessors  had  accepted  rent  from  the  assignee, 
they  might  notwithstanding  have  proceeded  by  covenant 
against  the  lessees ;  the  privity  of  contract  not  being 
destroyed.  The  6  G.  4.  c.  16.  5.  75.  makes  no  differ- 
ence in  this  respect;  it  contemplates  the  case  of  a  bank- 
rupt lessee  only,  not  of  an  assignee  of  the  term.  The 
statute  operates  only  as  a  personal  discharge  of  the 
bankrupt,  for  it  does  not  say  that  the  lease  and  the 
covenants  shall  be  at  an  end,  but  merely  that  the  bank- 
rupt lessee  shall  not  be  liable  to  be  sued  in  respect  of 
any  subsequent  non-observance  of  the  covenants. 

Taunton  J.  I  think  the  defendants  are  liable  at 
common  law  upon  their  personal  covenants  with  the 
lessor,  and  that  the  statute  does  not  discharge  them. 

Patteson  J.  concurred. 

Judgment  for  the  plaintiffi 

P  4 
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Thursday,       Xhc  KiNG  agahist  The  Trustees  for  paving,  &c. 

JantMiry  26Ui.  ^  r  0» 

the  Streets  of  Shrewsbury. 


j^tf     By  an  act  for     /^N  appeal  by  the  Shrewsbury  Gas  Light  Gnnpany, 
/'c*"  .J24    '"8»  •'"^  watch.  agahist  a  rale  made  under  tlie  statute  1  &  2  G.  4. 

t^t'    g^s      >ng.  the  trustees 

/^r  07  J    for  carrying  it    c.  Iviii.,  (entitled  an   act  for   repealing  an  act  passed, 

into  effect  were 

empowered  to  29  G.  2.,  for  paving,  lighting,  and  watching  the  town  of 

and  occupiers  Shrewsbury ^  and  for  granting  other  powers  in  lieu  thereof,) 

houses,  diops  ^J  which  the  said  company  were  rated  as  occupiers  of 

malt  bouses,  certain  mains,  pipes,  and  other  apparatus  for  the  carry- 

houses,  coach.  Jq^  of  ffas,  situate  and  fixed  in  the  &:rouAd  of  the  streets 

houses,  yards,  ©        ©     '  © 

gardens,  gar-     and  public  places  within  the  outer  gates  and  walls  of 

den  ground, 

stables,  cellars,  the  town,  the  justices  for  the  said  town  and  its  liberties 

Taults,  wharfs,  •    •       -r  t    i     i 

andotberbvild-  &t  their  January  quarter  sessions,  1831,  amended  the 
^dS!^mtnu  ^^^^  hy  striking  out  the  assessment  upon  the  company, 

limh^  mradMD   subject  to  the  opinion  of  this  Court  upon  the  following 

audpattwre         ^j^^g . — 
ground  at' 

cepted:'*  The  Company  was   established,   and   empowered  to 

Held,  that 

this  exception    break  the  soil  and  lay  pipes,  &c.  by  1  G.  4.  c.  Ivi.     By 

shewed  the 

word  «herediu  the  paving  act  of  1  &  2  G.  4.  above  referred  to,  it  was 
used  not  merely  enacted,  **  That  the  charges  and  expenses  of  lightings 
to  thing^'i^u^^  paving,  cleansing,  watering,  watching,  widening,  alter- 
wiS  thow"*  ^°&  improving,  and  regulating  the  said  streets,  squares^ 
*^^^  «""!°®"  highways,  lanes,  and  other  public  passages  of  the  town 
more  extended   of  Shrewsbury,  and  otherwise  putting  this  act  into  exe- 

sense,  compre- 
hending UndUi  cution,  sliall  at  all  times  be  borne  and  defrayed  by  the 

therefore  that  a  tenants  or  occupiers  of  all  the  houses,  shops,  malt-houses, 

gas  light  com-     .  •  ,  .    ,  i  ji 

pany  were  rate,  granaries,  warehouses,  coach-houses,  yards,  gardens, 
act  for'the'  *  garden  ground,  stables,  cellars,  vaults,  wharfs,  and  other 
^^ie^lTtheir  huildings  and  hereditaments,  not  only  within  the  outer 

IMpes  and  other  gH^g 

apparatus.  ° 
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gates  and  walls  of  the  said  town  o£  Shrewsbtpy,  but  also        ISSd. 
within  any  part  of  the  said  town  which  the  river  Severn 
encompasses,  meadow  and  pasture  ground  excepted." 


TlwKiifo 


And  the  trustees  under  the  act  were  empowered  to  ibv  paving 
make  rates  upon  the  tenants  and  occupiers  of  all  such 
messui^esy  houses,  shops,  malt-houses,  &c.  (as  before, 
with  the  same  exception),  for  the  purpose  of  defraying 
diose  expenses.  In  pursuance  of  the  power  so  given, 
the  company  were  rated  as  above  mentioned.  Thcj 
have  no  property  within  the  outer  gates  and  walls,  or 
within  any  part  of  the  town  encompassed  by  the  Sevemj 
except  the  pipes  and  apparatus  specified  in  the  assess- 
ment. This  case  was  argued  on  a  former  day  in  the 
term  (a). 

Campbell  and  Whatdey  in  support  of  the  order  of 
sessions.  The  company's  pipes  and  apparatus  fixed  in 
the  ground  are  not  within  any  of  the  descriptions  of  pro- 
perty rateable  by  the  statute ;  nor  is  there  any  reason 
that  they  sliould  be  so,  for  they  bring  no  charge  npon 
the  paving  trust,  and  are  not  benefited  by  watching. 
The  only  word  in  the  clause  under  which  they  coold 
be  supposed  to  fall  is  ^*  hereditaments,"  but  that  mutt 
mean  hereditaments  ejusdem  generis  with  those  men- 
tioned immediately  before,  according  to  the  construction 
adopted  with  respect  to  the  word  *^  tenements,"  in  Rac 
V4  The  Manchester  and  Salford  Water  Works  (6).  It  is 
true,  in  the  present  case  there  is  an  exception  of  meadow 
and  pasture  ground,  from  which  it  may  be  argued  diat 
that  property,  though  not  gitsdem  generis  with  the 
kinds  before  enumerated,  would  have  been  rateable  but 

(a)  Before  Lord  Tenterden  C.  J.|  LUtiedale,  Taunton,  and  PaUeton  Ji. 
{b)  IB,4;C.630. 

for 
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1882.       for  the  express  exemption.      But  these  seem  only  to 

have  been  excepted  ex  majori  cautel^  and  it  is  to  be 

agttkui       observed  that  they^  like  the  kinds  enumerated,  are  of 

The  Truitcti 

tar  psTing  such  a  nature  as  to  derive  benefit  from  watching.  (They 
then  referred  to  some  sections  of  the  act  where  **  here- 
ditaments" are  mentioned,  together  with  some  or  all  of 
the  descriptions  of  property  enumerated  in  the  rating 
clause,  and  where  the  kind  of  property  assessed  in  the 
present  rate  conid  not  have  been  in  contemplation ;  as 
a  clause  for  apportioning  rates  between  the  outgoing 
and  incoming  occupier  of  any  ^  messuage,  house,  shop, 
8cc.  building  or  hereditament")  The  company  might, 
perhaps,  have  been  rateable  to  the  poor  for  these  pipes, 
&c.  as  occupiers  under  43  Eliz.  c.  2.,  according  to  Bex 
V.  The  Brighton  Gas  Company  {a):  but  the  present 
statute  raises  an  entirely  different  question. 

Sir  James  Scarlett  and  E.  V.  Williams,  contrk.  This 
case  is  distinguishable  in  many  respects  from  Bex  v.  The 
Manchester  and  Sal/brd  Water  Works  (i).  There  Bay- 
ley  J.  seems  to  have  been  of  opinion,  that  the  rate  was 
meant  to  be  laid  on  such  property  as  reaped  the  benefit 
of  the  act  in  question,  which  the  pipes  8cc  of  the  water 
company  did  not :  and  that  act  was  not  for  paving,  as  this 
is.  Here  a  benefit  accrues  to  the  property  rated  from  the 
repair  of  the  pavements,  as  well  as  the  protection  of  lamps, 
and  other  regulations  of  the  act.  The  rate  there  was  on 
the  inhabitants  of  the  town  ;  here  it  is  on  the  tenants  and 
occupiers.  There,  after  an  enumeration  of  buildings, 
'* gardens,  or  garden  ground,  and  other  tenements"  were 
mentioned,  and  from  the  express  mention  of  one  descrip^ 

(a)  5B.  4-  C  466.  (fi)  IB-fCeSQ, 

tion 
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tion  of  land  and  no  other,  it  was  inferred  that  the  rest  were        1882. 
excluded.    Here,  after  the  word  "  hereditaments."  comes       

The  KatQ 

an  exception  of  meadow  and  pasture  land,  which  shews        tigamm 

that  the  legblature  thought  other  land  was  included  in      fbr  psTing 

the  term  "  hereditaments."     In  that  case  the  demand    ^"^■^*^* 

of  the  rate  was  to  be  left  at  the  tenement  occupied,  which 

shewed  the  sense  in  which  the  word  was  used:  there  is 

no  corresponding  provision  here.     **  Hereditament"  is 

a  word  of  much  more  ample  import  than  **  tenement," 

and  is  constantly  used  as  such   in  the  present  act* 

(They  referred  to  several  parts  of  the  act  in  support  of 

this  position.) 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by. 
Lord  Tenterden  C.  J.,  who,  after  stating  the  facts  of 
the  case^  proceeded  as  follows :  — 

It  was  admitted  that  if  this  bad  been  a  poor-rate 
under  the  statute  of  Elizabeth^  there  could  have  been 
no  doubt  that  the  gas  light  company  would  be  liable; 
nor  can  there  be  any  doubt  that  the  word  **  here- 
ditament" in  its  large  and  extensive  and  ordinary 
sense,  will  include  the  ground  and  soil  in  the  several 
ways,  lanes,  and  other  places  in  which  the  pipes  and 
apparatus  belonging  to  this  company  are  fixed.     But  it  « 

was  contended,  that  the  term  as  here  used,  was  to  be 
construed  with  reference  to  the  words  among  which  it 
was  found,  and  must  be  applied  to  hereditaments  of 
the  same  kind  as  those  particularly  enumerated,  sudi 
as  coach-houses,  gardens,  and  so  on;  and  reliance 
was  placed  on  a  case  decided  not  long  ago.  Rex  v« 
The  Proprietors  of  the  Manchester  and  Salford  Water 

Works^ 
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lSd2.        Works  {d)f  where  the  word  used  was  **  tenement,"  which 

""""^       is  also  a  term  of  very  larffe  import.     In  that  case  it  was 
Tb«Kxifc  /       ft         r 

t^aSna        held  by  the  Court  that  the  word  should  be  restrained  in 

The  TraitMf 

fbr  ptmng  construction  to  tenements  of  the  same  kind  as  the  par- 
ticular ones  before  enumerated ;  but  there  is  in  this  act 
a  circumstance  which  was  not  found  in  the  other,  the 
exception^  namely,  that  the  act  shall  not  extend  to  mea- 
dows and  pastures.  Now  it  is  certain  that  meadows  and 
pastures  would  have  fallen  within  the  meaning  of  the 
word  *^  hereditament,"  if  they  bad  not  been  excepted ; 
k  was  argued,  therefore,  that  this  special  exemption  of 
meadows  .and  pastures  shewed  that  the  other  word  had 
been  previously  used  in  its  larger  sense.  On  the  other 
hand  it  was  contended,  that  these  words  had  been  intro- 
duced merely  ex  mqori  cautel&.  Upon  the  best  con- 
sideration we  have  been  able  to  give  this  case,  we  are  of 
opinion,  that  we  ought  not  to  consider  the  exception 
of  meadow  and  pasture  ground  as  made  only  for 
greater  caution,  but  are  bound  to  look  upon  it  as  in- 
troduced by  way  of  special  exception,  and  so  to  construe 
die  clause :  and,  consequently,  every  thing  not  so  spe- 
cifically excepted  must  be  understood  to  fall  within  the 
general  liability.  We  therefore  think  that  the  court  of 
quarter  sessions  were  wrong  in  striking  out  the  com- 
pany's name  from  the  rate^  and  that  the  rate  on  them 
ought  to  have  been  allowed. 

Order  of  sessions  quashed. 
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Wetherell  against  Jones  and  Another.         Thundiiy, 

*^  January  36th. 

A  SSUMPSIT  for  goods  sold  and  delivered.     The  The  sutute  .r^.^^;^  .^ 

plaintiff  was  a  reclifier  of  spirits,  the  defendant  a  «.ia4.eiMicti,^j'      "^ 

confectioner.     The  defendant  paid  into  Court  a  sum  of  in  BrUuk      »^''J^./ 

money  sufficient  to  cover  the  whole  of  the  plaintiff's  de-  JSu  t^nd  ont, 

mand,  with  the  exception  of  the  price  of  twenty  gallons  5w«S  wrSi 

of  plain  Briiisk  spirits.     At  the  trial  before  Patteson  J.  «Kc«ding  the 

at  the  sittings  after  Hilary  term  1831,  it  appeared  that  twenty-fife 

above  proof^  or 

these  spirits  were  of  the  strength  of  twenty-seven  and  a  any  com- 
pounded spirits 
half  above  proof,  at  the  defendant's  desire,  and  that  they  (except  shrub) 

were  delivered  with  a  permit,  in  which  they  were  de-  of  seventeen 

scribed  as  being  of  the  strength  of  seventeen  under  onpeinoffor- 

proof.     It  was  objected,  on  the  part  of  the  defendant,  ^*VJf  *"^ 

that  this  transaction  was  illeiral  under  the  provisions  of  ^.^*^  ^^ 

°  *^  this  section 

the  6  G.  4.  c.  80.     By  that  act  British  spirits  are  classed  does  not  apply 

to  a  distiller  or 

under  three  heads :  first,  spirits  of  wine ;  second,  British  rectifier,  and, 

therefore,  that 

plain  spirits ;  third,  British  compound  spirits.     Spirits  where  a  no- 

P      »         %  i/*i  1^^  tifier  had  woAiSi 

of  wme,  by  sect  1 14.,  must  be  of  the  strength  of  forty-  ^nd  sent  out 
three  per  cent,  above  proof;  and  by  section  124.  dealers  Jpiritsofthe 
in  British  spirits  are  prohibited  from  sending  out  any  J^°£^^g„ 

and  a  half,  such 
rontract  of  sale  was  not  illegal,  nor  were  the  spirits  prohibited  goods,  and  the  seller  might 
cecover  the  price. 

By  s.  1 15.  and  117.  it  is  enacted,  that  no  spirits  shall  be  sent  out  of  the  stock  of  any 
distiller,  rectifier,  &c.  without  a  permit  first  granted  and  signed  by  the  proper  officer  of 
excise  truly  ftpecifying  the  strengtfi  cf  such  spiritp,  and  by 

Sect.  J19.  if  any  permit  granttfd  for  spirits  shall  not  be  sent  and  delivered  with  such 
spirits  to  the  buyer,  such  spirits  shall,  if  not  seized  in  the  transit  for  want  of  a  lawful 
permit,  be  forfeited  to  the  buyer,  and  the  seller  shall  be  rendered  incapable  of  recorering 
the  same  or  the  price  tbereof*  and  shall  incur  other  penalties : 

Held,  that  this  latter  fection  applied  to  c^es  only  where  the  permit  granted  by  the  officers 
of  excise  has  nut  been  delivered  with  the  goods  to  the  bi^yer,  and  not  to  a  case  where  the 
permit,  though  irregular,  was  delivered  to  him ;  and  therefore  where  a  rectifier  of  spirits  had 
sent  to  the  buyer  spirits  of  the  strength  of  twenty  seven  and  a  half  above  proof,  with  a 
permit  in  which  they  were  described  as  of  seventeen  below  proof,  it  was  held,  that  although 
the  irregularity  was  the  seller's  own  fault,  and  was  a  violation  of  the  law  by  him,  it  still  &A 
not  preclude  him  from  suing  for  the  price,  the  contract  of  sale  being  legal. 

British 
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1882*        British  plain  spirits  exceeding  the  strength  of  twenty  five 

above  proof,  or  any  British  compound  spirits,  except 

agamu       $brub,  exceeding  the  strength  of  seventeen  under  proof, 

Joiris*  . 

on  pain  of  forfeiture.    It  was  therefore  contended  that 

the  spirits  in  question  being  twenty-seven  and  a  half 
above  proof^  were  prohibited  goods ;  that  they  were  too 
weak  if  considered  as  spirits  of  wine,  and  too  strong  if 
considered  as  British  plain  spirits  or  British  compound 
spirits.  It  was  also  contended  that  sections  115.  and 
117.  prohibited  the  sending  out  spirits  without  a  permit 
expressing  the  true  strength,  and  that  by  the  II  9th 
section,  if  no  legal  permit  be  delivered  with  the  spi- 
rits, they  are  forfeited  to  the  buyer.  On  these  two 
points  the  learned  Judge  nonsuited  the  plaintiff*.  A  rule 
nbi  was  obtained  for  a  new  trial  upon  the  ground 
that  the  6  G.  4.  c.  80.  s,  124.  did  not  apply  to  rectifiers, 
but  to  dealers  in  spirits  only,  who  by  the  act  of  parlia* 
ment  were  treated  as  a  class  distinct  from  rectifiers,  and 
therefore  that  the  spirits  delivered  were  not  prohibited 
goods ;  and,  secondly,  that  although  the  plaintiff  had  been 
guilty  of  a  violation  of  the  law  by  sending  out  an  irre- 
gular permit,  yet  that  was  a  mere  breach  of  a  revenue 
regulation,  and  did  not  deprive  him  of  the  right  to  recover 
in  this  action  ;  and  Brawn  v.  Duncan  (a)  was  cited. 

Campbell  and  Channell  in  Michaelmas  term  shewed 
cause.  Section  124.  enacts,  that  no  dealer  in  British 
spirits  shall  send  out  spirits  but  of  a  given  strength 
therein  required,  on  pain  of  forfeiture.  The  words 
**  dealer  in  spirits*'  are  sufiiciently  large  to  include  rec- 
tifiers ;  and  if  that  be  so,  these  spirits  were  prohibited 
goods,  and  the  plaintifi*  cannot  recover ;  and  the  case  is 

(a)  10  B.^C.  93. 

dittin- 
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dbtinguishable  from  Johnson  v.  Hudson  {a)  and  Brown  v.  18S2. 
JDuncan  (b).  But,  assuming  that  that  clause  does  not  apply 
to  the  case  of  a  rectifier,  section  115.  enacts,  that  no  spi- 
rits shall  be  sent  out  of  the  stock  of  any  distiller,  recti- 
fier, &C.  without  a  permit  specifying,  among  other  things, 
the  strength  of  such  spirits ;  and  it  subjects  all  spirits  sent 
out  without  such  permit  to  seizure,  and  the  rectifier,  &C 
80  sending  them  to  a  penalty  of  205.  per  gallon ;  and 
section  117.  enacts,  *^  that  no  rectifier  shall  rcemftml» 
his  stock  any  spirits  unless  tbe  permit  shall,  among 
other  things,  truly  express  the  strength  thereof;''  and 
it  subjeets  the  spirits  to  seizure  and  the  party  receiv- 
ii^  such  spirits  to  a  penalty  of  100/.  for  every  o&nce* 
Section  119.  enacts,  ^^  that  if  any  permit"  (which  must 
mean  Unrftd  permit)  *^  granted  for  spirits  shall  not  be 
sent  and  delivered  with  such  spirits  unto  the  buyer 
thereof  such  spirits  shall,  if  not  seized  in  the  transit  for 
want  of  a  lawful  permit  accompanying  the  same,  be  foi^ 
feited  to  the  buyer,  and  the  seller  shall  be  rendered 
incapable  of  recovering  the  same,  or  the  price  thereof," 
and  shall  be  liable  to  other  penalties.  Here  there  has 
been  a  violation  of  the  statute,  which  prohibited  the 
thing  done  under  a  penalty ;  and  what  is  done  against 
an  express  statutory  provision,  made  for  the  benefit  of 
the  public,  cannot  be  the  subject-matter  of  an  action. 
They  cited  Bensley  v.  Bignold{c\  Lofigion  v.  Hughes  {d\ 
and  Law  v.  Hodgson  {e). 

F.  PoUock  and  JF*.  Kelly  contriU     Assuming  that  the 
plaintiff  has  violated  the  law  by  delivering  spirits  with 

(a)  U  Eaa,  180.  (6)  10  B.  j-  C.  d3. 

(c)  5  /?.  4- ^.  o35.  {d)  I  if.  is.  595. 

{e)  UEast,3O0. 

an 
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18B£.        aa  Irregular  permit^  that  will  not  prevent  his  recovering 
"^"■^        the  price  from  the  defendant.     Johnson  \.  Hudson  Ui\ 
a/fiBMui        Brown  v.  Duttcan  (&).     The  breach  of  the  statute  was  in 
a  matter  of  mere  excise  regulation.     The  contract  itself 
was  perfectly  l^aL    The  act  does  not  expressly  prevent 
a  distiller  or  rectifier  from  recovering  the  price  of  the 
spij^its  soldi  in  any  case  but  one,  viz.  where  the  permit 
granted  by  the  excise  has  not  been  delivered  to  the 
buyer.     Here  the  permit  so  granted,  though  irregular, 
has  been  delivered  to  the  buyer.     Then  as  to  these  be- 
ing prohibited  goods,  the  124th  section  applies  only  to 
dealers  in  British  spirits,  and  not  to  distillers  or  rectifi- 
ers.    The  act  of  parliament,  sect.  3.,  divides  traders  in 
spirits  into  four  distinct  classes:   distillers,   rectifiers, 
dealers  in  spirits,  and  retailers  of  spirits,  and  subjects 
them  to  different  duties  upon  their  respective  licences. 
The  persons  who  are  to  be  deemed  distillers^  are  de- 
scribed in  5. 11.  as  persons  making  or  keeping  any  wash 
prepared  or  fit  for  distilling,  or  making  low  wines  or 
spirits,  &c.  and  having  in  their  custody  any  still,"  &c. 
A  rectifier  is  described  in  s.  103.  as  a  person  having  at 
least  one  entered  still  of  a  particular  description,  and 
really  and  bon&  fide  used  for  the  rectifying  or  making 
of  Britisfi  compounds  for  sale.     A  dealer,  in  s.  122., 
is  described  as   a  person   having  in  his  custody  any 
spirits  exceeding  the  quantity   of  eighty  gallons,  not 
being  an   entered   and    licensed   distiller,    rectifier   or 
compounder,  or  retailer  of  spirits.     Then,  if  the  124th 
section  applies  only  to  dealers  in  spirits  and  not  to  dis- 
tillers or  rectifiers,  it  was  not  illegal  in  the  plaintiff,  a  rec- 
tifier, to  send  out  spirits  of  the  strength  of  twenty-seven 

(a)  II  East f  ISO,  (6)  lOP.  j-C.  93. 

and 
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mud  a  half  above  proof.     The  contract,  therefore,  in        1.6S^« 
this  case  was  not  illegal,  and  the  goods  were  not  pror         • 

bibited.  againti 

Cur,  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  and 
the  objections  arising  out  of  the  6  G.  4.  c.  80.  ss,ll5» 
1 17. 1 19.  and  124.,  his  Lordship  proceeded  as  follows:  — 
Upon  these  grounds  the  plaintiff  was  nonsuited.  But, 
upon  a  more  careful  examination  of  the  act  of  par- 
liament, we  find  that  the  124th  section  relates  only  to 
dealers  in  spirits,  — a  class  of  persons  particularly  pointed 
out  in  the  act,  and  distinguished  from  rectifiers;  and 
that  there  is  no  provision  in  the  act  regulating  the 
strength  at  which  rectifiers  may  make  or  sell  British  spi- 
rits. The  contract,  therefore,  in  this  case  was  not  illegal, 
nor  were  the  spirits  delivered  prohibited  goods;  and 
the  first  objection  taken  at  the  trial  fails. 

We  find  also,  that  the  119th  section,  whereby  spirits 
are  forfeited  to  the  buyer,  is  confined  to  cases  where  no 
permit  whatever  is  delivered. 

The  question,  therefore,  is  reduced  to  the  effect  of  the 
115th  and  117th  sections,  regarding  the  delivery  of  a 
permit  containing  the  true  strength. 

We  are  of  opinion  that  the  irregularity  of  the  permit, 
though  it  arises  from  the  plaintiff's  own  fault,  and  is  a 
violation  of  the  law  by  him,  does  not  deprive  him  of  the 
right  of  suing  upon  a  contract  which  is  in  itself  per- 
fectly l^;al ;  there  having  been  no  agreement,  express  or 
implied,  in  that  contract,  that  the  law  should  be  violated 
by  such  improper  delivery.  Where  a  contract  which  a 
plaintiff  seeks  to  enforce  is  expressly,  or  by  implication. 

Vol.  IIL  Q  for- 
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forbidden  by  the  statute  or  common  law,  no  court  will 
lend  its  assistance  to  give  it  effect:  and  there  are  nu- 
merous cases  in  the  books  where  an  action  on  the  con- 
tract has  failed,  because  either  the  consideration  for  the 
promise  or  the  act  to  be  done  was  illegal,  as  being 
against  the  express  provisions  of  the  law,  or  contrary 
to  justice,  morality,  and  sound  policy. 

But  where  the  consideration  and  the  matter  to  be 
performed  are  both  legal,  we  are  not  aware  that  a  plain- 
tiff has  ever  been  precluded  from  recovering  by  an  in- 
fringement of  the  law,  not  contemplated  by  the  con- 
tract, in  the  performance  of  something  to  be  done  on  his 
part 

Consequently,  the  rule  for  a  new  trial  must  be  made 

» 

absolute. 

Rule  absolute  for  a  new  trial. 


Jamaary  S6tb« 


Simpson  against  Lewthwaite. 


Inple^nga     nPRESPASS  for  breaking  and  entering  the  plaintiff's 

preacnpUTe  pn-    X  o  o  r 

vate  way.  it  it  closes.     The  defendant  pleaded,  that  he  was  seised 

not  neccisary       •     /.         /. 

to  describe  all    m  fee  of  100  acres  of  land  with  the  appurtenances,  si- 

tbe  closet  in- 
tervening tuate,  &c.  contiguous  and  next  adjoining  to  one  of  the 

two  termini:      ^^'^   closes   in  which,  8cc.  and  prescribed   for  a  foot,. 

wher^to^M-   ^^'^^J  ^^^  Carriage  way  for  himself  and  his  tenants,  oc- 

pass  for  break- 
ing and  entering  the  plaintiff's  closes,  the  defendant  pleaded  **  that  be  was  seised  in  fee 
of  land  next  adjoining  to  one  of  the  taid  closes  in  which,*'  &c.  and  then  claimed,  in  respect 
of  the  said  land,  a  way  from  the  said  land  unto  and  into,  through,  over,  and  along  the  said 
doses  in  vMehf  Ac.  and  unto  and  into  certain  common  king's  highway ;  and  at  the  trial 
the  defendant  proTed  a  prescriptive  right  of  way  from  his  land  into  and  over  the  land  of 
third  persons,  and  thence  into  and  over  the  plaintiiPs  closes,  and  thence  into  a  common 
highway :  Held,  that  the  plea  was  sufficiently  proved  :  and  this,  though  it  appeared  that  part 
of  the  defendant's  land  did  adjoin  to  one  of  tlie  plaintiff's  closes,  and  that,  by  permission 
of  the  latter,  the  defendant  had  sometimes  used  a  way  from  that  part  of  bis  land  over  the 
plaintiff '•  adjoiiiing  close,  as  well  as  the  way  to  which  the  plea  was  meant  to  refer. 

I^  (fio^<L,2H'  cupiers 
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cupiers  of  tbe  said  land,  to  go,  &c.  from  the  said  land        1 832. 

of  the  defendant  unto^  into,  through,  over,  and  along 

tbe  said  closes  in  which,  &c.,  and  unto  and  into  a  cer-        agnintt 

tain  common  king  s  highway;  and  from  the  said  common 

king's  highway  unto,  into,  through,  over,  and  along  tbe 

said  closes  in  which,  &c.  unto  and  into  the  said  land  of 

the  defendant" 

At  tbe  trial  before  Parke  J.,  at  tbe  Cumberland  Spring 
assizes  1830,  it  was  proved  that  the  way  claimed  by  the 
defendant  ran  from  his  own  land  aoer  certain  other  land, 
and  then  over  the  plaintiff's  closes  into  the  highway;  but 
that  one  of  the  plaintiff's  closes  was  contiguous  to  the 
defendant's  land  above  mentioned,  and  that  the  latter 
had  sometimes,  by  permission  of  the  plaintiff,  gone  across 
tbat  dose,  but  he  did  not  claim  any  right  of  way  there. 
The  plaintiff's  counsel  contended,  that  the  defendant 
had  not  proved  the  way  set  out  in  his  plea ;  because  that 
must  be  taken  to  be  a  way  leading  from  the  land  of  the 
defendant  immediately  into  the  plaintiff's  close.  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the 
defendant ;  but  gave  the  plaintiff  leave  to  move  to  enter 
a  verdict  for  him.  A  rule  nisi  to  that  effect  was  obtained 
in  Easter  term  last. 

F.  Pdlock  now  shewed  cause.  The  question  is,  whe- 
ther there  is  a  misdescription  of  the  way  in  this  plea, 
because  the  intermediate  closes  have  not  been  set  out? 
That  was  not  necessary,  and  the  plea  is  sufficient  in  this 
case.  With  regard  to  the  statement  in  the  plea  that  the 
defendant's  land  adjoined  the  plaintiff's,  that  is  only  a 
description  of  the  land  in  respect  of  which  the  right  of 
way  is  claimed,  and  is  not  used  in  that  pnrt  of  the  plea 

Q  2  whiph 
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1882.        which  sets  out  the  way.     Jn  Rouse  v.  ]^ardin{a)  it  was 
"  held,  by  Gould  and  Wilson  Js.,  to  be  unnecessary  to  set 

against        Qut  the  inteimediate  closes  between  the  termini  of  a 

LXWTUWAITB*  ,  .  . 

public  highway.  It  would  be  attended  with  great  in- 
convenience to  require  a  party  to  set  out  all  the  inter-* 
vening  closes.  Wright  v.  Rattray  {b)  may  be  cited  on 
the  other  side ;  but  there  the  prescription  stopped  short 
of  the  village  of  AUesley^  unto  which  it  was  claimed  by 
the  declaration.  Jackson  v.  Shillito  (c)  is  more  like  the 
present  case.  There  the  defendant  prescribed  for  an 
occupation  way  from  his  own  close  unto,  through,  and 
over  the  said  several  closes  in  which,  &c.,  to  and  into  a 
certain  highway,  and  from  thence  back  again ;  and  it 
appeared  that  one  of  the  intervening  closes  was  in  the 
possession  of  the  defendant  himself:  it  was  held  that  the 
prescription  had  been  duly  proved ;  for  the  defendant 
had,  in  fact,  a  right  to  go  the  whole  line  of  way  from 
one  terminus  to  another.  (He  was  then  stopped  by  the 
Court,) 

Courtenay  and  Blackbume  contr^.  There  was  a  ma- 
terial variance  between  the  line  of  way  pleaded  and  that 
which  was  proved.  The  plea  claims  a  prescriptive  right 
of  way  from  the  defendant's  said  land  (which,  by  refer- 
ence to  the  early  part  of  the  plea,  must  be  taken  to  be 
land  contiguous  to  one  of  the  plaintiff's  closes,)  into  the 
plaintiff's  closes,  and  thence  into  the  highway.  The 
prescriptive  way  proved  was  from  the  defendant's  land, 
first  into  land  belonging  to  other  persons,  thence  into 
the  plaintiff's  closes,  and  thence  to  the  highway.  The 
defendant  was  bound,  in  support  of  the  plea,  to  prove  a 

• 

(«)  1  Hn  Bl,  351.  (6)  1  Eastt  377*  (c)  1  EtutyZSl,  382. 

right 
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right  of  way  by  prescription,  leading  from  his  own  land       1832. 

immediately  into  the  plaintiff's ;  and  he  did  prove  that 

he  had  used  a  way  from  that  part  of  his  own  land  which       agamst 

was  contiguous  to  one  of  the  piamtiti  s  closed  over  the 

closes  in  which,  &c.     The  plea  applies  rather  to  that 

way  than  to  the  one  proved  at  the  trial.     If  this  verdict 

stand,  the  record  will  be  evidence  of  a  prescriptive  right 

of  way  from  that  part  of  the  defendant's  land ;  whereas 

the  proof  was,  that  the  defendant  used  that  way  only  by 

permission  of  the  plaintiff.     In  Rouse  v.  Bardin  (a)  the 

principal  point  decided  was,  that,  in  pleading  a  public 

highway,  it  is  not  necessary  to  set  out  the  termini ;  and 

there  Lord  Loughborough  differed  froni  the  rest  of  the 

Court.     But  a  prescriptive  right  of  way  must  be  strictly 

proved.     In  Sloman  v.  West  (i),  Doddridge  J.  states,  "  If 

a  man  have  a  right  of  way  from  his  house  to  the  churchi 

and  the  close  next  to  his  house  over  which  the  way 

leads  is  his  own,  he  cannot  prescribe  that  he  has  a  right 

of  way  from  his  house  to  the  church,  because  he  cannot 

prescribe  for  a  right  of  way  over  his  own  land." 

Lord  TenterdenC.  J.  The  termini  in  this  case  are 
correctly  described ;  and  I  am  of  opinion  that,  as  a  ge- 
neral proposition,  where  a  private  way  is  claimed  by  pre- 
scription, if  both  the  termini  be  correctly  stated,  it  is 
not  necessary  to  take  notice  of  all  the  intervening  land. 
That  is  conformable  to  the  opinions  delivered  by  Gould 
and  fVilson  Js.  in  Rouse  v.  Bardin  (a),  and  to  the  de* 
cision  In  Jackson  v.  Shillito  (c).  The  question  here  is, 
whether  the  facts  of  the  case  are  sufficient  to  take  it  out 
of  what  I  conceive  to  be  the  general  rule  ?  The  evidence 

(fl)  I  H»  BL351.  (b)  Palmer,  587,  (c)  lEast,3Sl. 

Q  3  shews 
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1832*        the  defendant's  land    immediately  into  the  plaintifllT's 
^  closes,   or  that   the  plea   must   be  construed  as  if  it 

d^aiHd  claimed  the  way  from  that  part  of  the  defendant's  land 
which  was  contiguous  to  one  of  the  plaintiff's  closes : 
and,  undoubtedly,  to  authorize  such  a  construction,  these 
latter  words  must  be  considered  as  embodied  in  the  de- 
scription of  the  way  in  the  plea ;  for  there  is  no  autho- 
rity to  shew  that  where  a  way  is  claimed  in  a  plea  from 
the  defendant's  land  into  the  plaintiff's  closes,  that 
necessarily  imports  that  it  leads  from  the  defendant's 
land  immediately  into  those  closes.  On  the  contrary, 
the  opinions  of  Gould  and  Wilson  Js.  in  Rouse  v.  JSar- 
din  (a)  shew,  that  such  an  allegation  means  only  that 
the  way  leads  from  the  defendant's  lands  over  the  plain- 
tiff's closes  to  the  highway;  and  that  it  was  satisfied 
by  proof  of  such  a  way  as  given  in  this  case,  although 
it  also  appeared  that  land  of  third  persons  intervened 
between  the  defendant's  and  the  plaintiff's.  Wilson  J. 
says  there,  **  The  objection  in  this  case  is,  that  the  way 
is  stated  to  lead  to  the  Fulham  road ;  but  that,  before 
it  reaches  the  Fulham  road,  it  goes  for  a  little  space  on 
another  highway.  But  I  do  not  conceive  that  to  be  a 
material  variance.  I  understand  the  allegation  to  im- 
port no  more  than  this,  namely,  that  there  is  a  highway 
over  the  close,  on  which  you  may  go  from  the  Fulham 
road  to  the  Kensington  road;  but  not  that  the  Fulham 
road  joins  to  the  close  over  which  the  highway  leads. 
But,  even  if  that  ^ere  the  import  of  the  allegation,  I 
should  have  considerable  doubts  whether  this  were  a 
variance.  But,  clearly,  the  allegation  means  no  more 
than  this;  there  is  a  highway  over  the  close  leading 

(a)  I  H.  Bl.351. 

from 
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from  the  FulAam  road  to  the  Kensington  road,  which  I  18d£ 
think  was  sufficiently  proved  by  the  evidence.''  Ac- 
cording to  the  doctrine  laid  down  in  that  case,  the  plea 
claiming  a  way  from  the  defendant's  land  into  and  over 
the  plaintiff's  close  is  well  supported  by  proof  that  it 
goes  from  the  defendant's  land  into  and  over  the  land 
of  other  persons,  and  thence  into  and  over  the  plaintiff's. 
That  being  so,  tlie  verdict  was  right. 

Taunton  J.  There  is  one  difference  between  pleading 
a  public  and  a  private  way :  in  the  former  case,  it  is  not 
necessary  to  set  out  the  termini,  in  the  latter  both  must 
be  set  out  with  certainty.  It  is  not  necessary,  however^ 
to  set  forth  with  precision  all  the  closes  over  which  the 
private  way  extends.  There  may  be  a  convenience  in 
requiring  all  the  intervening  closes  to  be  set  out ;  because 
the  plaintiff  thus  knows  the  right  claimed,  and  the  re^ 
cord  may  be  more  certain  evidence  of  the  right  esta- 
blished ;  but  on  the  other  hand,  there  may  be  great  prac- 
tical inconvenience ;  for,  at  the  trial,  the  defendant  will  be 
encumbered  with  the  difficulty  of  proving  a  way  over  all 
those  closes.  There  is  no  case,  however,  which  decides 
that  the  intervening  closes  need  be  set  forth.  Then,  was 
the  way  here  proved  as  claimed  ?  It  is  claimed  from  the 
defendant's  land,  over  the  place  trespassed  upon,  unto 
and  into  the  king's  highway.  It  was  proved  to  be  from 
the  defendant's  land  over  the  plaintiff's  close,  and  into 
the  highway.  The  circumstance  of  there  being  some  land 
intervening  between  the  defendant's  and  the  plaintiff's 
close  does  not  disprove  the  allegation  in  the  plea.  And 
I  think  the  mere  accidental  fact  of  the  plaintiff  possess- 
ing land  adjoining  to  part  of  the  defendant's,  from  which 
part  the  defendant  sometimes  passed  across  the  plain'* 

tiff'f 
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tiff's  dose,  ctnnot  make  any  difference :  for  if  the  rule 
of  pleading  be  satisfied  as  to  the  right  of  way  relied 
uponi  it  cannot  signify  that  there  may  be  another  road, 
which  would  better  satisfy  the  description.  This  view 
of  the  case  is  supported  by  Jackson  v.  Shillito  (a),  and 
the  opinions  of  two  of  the  Judges  in  Mouse  v.  Bardin  (i). 
Wright  V.  Battray  (r)  is  distinguishable  from  the  present 
case,  because  there  the  party  had  not  a  right  of  way 
*'  finto"  the  place  named;  be  had  lost  a  part  of  the  way 
by  unity  of  possession  and  a  subsequent  conveyance 
without  reserving  the  right  Here  the  evidence  satisfies 
the  description  of  the  way  in  the  plea. 

Rule  discharged. 


(a)  XEattyZBl. 


(6)  \H.BLZ5l. 


(c)  1  Eatt,sn, 


Fridojf, 
Jamuuy  S7th. 


Ward  against  Dean. 


An  •rbitrator  ^I^HIS  causc  was  referred  at  Nisi  Prius  to  a  barrister, 
Uie  plaintiff  vrho,  by  his  award,  executed  in  duplicate,  adjudged 

action,  and  that  **  ^^^  ^*  ^'  Ward  had  no  cause  of  action  against 
bJrotSS^for'*  J.  Dean ;  that  a  verdict  should  be  entered  for  J.  Dean 
the  defendant;    instead  of  the  verdict  and  damages  which  had  been 

and  then,  by  ^ 

inittake»  di-        found  for  the  plaintiff;  and  further,  that  J.  Dean  should 

reeted  that  the  '^ 

pay  the  costs  of  the  reference  and  award"  The  arbitrator 
intended  that  the  plaintiff  should  pay  the  costs,  but,  by 
mistake,  charged  them  upon  the  defendant.  Having  dis- 
covered his  error,  he  communicated  it,  the  next  day  but 
MvrJ^T^^w-   one  after  making  his  award,  to  the  parties,  each  of  whom 

ing  eiecuted 

hit  award  in  this  form,  could  not  rectify  it. 

The  plaintiff  mo?ed  the  Court  for  a  taxation  of  his  costs  as  adjudged ;  or  that  the  award 
which  had  been  executed  in  duplicate,  and  one  copy  a'^terwards  corrected  by  the  arbitrator, 
might  be  aet  aside.  The  defendant  not  agreeing  to  this  latter  proposal,  the  Court  ordered 
a  taxation. 


rostaof  the 
reference  and 
award  should 
be  paid  by  ike 
defendtmt, 
meaning  the 
plaintiff: 
Held,  that  the 


IN  THE  Second  Yeab  op  WILLIAM  IV.  ^SB 

had  received  a  stamped  copy.     The  plaintiff  refused  his        1832. 
consent  to  any  alteration,  insisting  that  the  arbitrator        wHT 
could   not  make  it  ader  having  executed  his   award.        f^fUHU 
The  defendant's  copy  was  corrected,  with  his  consent, 
by  the  arbitrator,  according  to  his  original  intention,    * 
and  before  the  expiration  of  the  time  allowed  for  makidg 
his  award.     Notice  was  given  to  tax  the  plaintiff's  costs 
of  the  reference  and  award;  but  on  hearing  the  facts  the 
Master  declined  proceeding.    Piatt  afterwards  obtained 
a  rule  calling  on  the  defendant  to  shew  cause  why  it 
should  not  be  referred  to  the  Master  to  tax  the  plaintiff's 
costs  as  awarded ;  or  why  the  award  should  not  be  set 
aside^  on  the  ground  of  the  arbitrator  having  omitted 
to  decide  part  of  the  matters  in  difference,  or  having 
decided  that  the  costs  of  the  reference  and  award  should 
be  paid  by  the  plaintiff  and  also  by  the  defendaot. 

Hutchinson  and  Arnold  now  shewed  cause ;  and^  in  ad- 
dition to  affidavits  of  the  above  facts,  put  in  a  certificate 
by  the  arbitrator,  stating  that  he  had  used  the  defend- 
ant's name  by  mistake  for  the  plaintiff's,  and  that  he  was 
ready,  if  required,  to  make  affidavit  to  that  effect.  (As  to 
this,  Piatt  contri,  cited  Gordon  v.  Mitchell  (a),  where,  an 
award  being  clear  on  the  face  of  it,  the  Court  of  Com- 
mon Pleas  refused  to  admit  an  affidavit  by  the  arbitrator 
to  explain  his  intentions.)  The  arbitrator's  meaning 
being  ascertained,  and  the  mistake  evident,  the  award 
ought  not  to  be  enforced,  except  as  rectified  in  the  de- 
fendant's copy.  It  is  true,  tlie  Court  held  in  Henfree  v. 
Bromley  (i),  that  an  umpire  having  executed  his  award, 
could  not,  even  before  delivery,  make  an  alteration  in 

(a)  3B,Moore,2AU  (6)  6£off,309. 

.  the 
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18S2.  the  sum  awarded;  but  there  the  proposed  alteratian 
wj^^j^  might  have  implied  a  new  exercise  of  judgment,  here  it  isr 
agunti  only  the  correction  of  an  obvious  mistake.  \_Patteson  J. 
It  has  been  held,  that  a  miscalculation  in  figures  could 
not  be  corrected  by  the  arbitrator  after  executing  his 
award  (a).]  There  it  was  said  that  such  a  mistake  might 
include  the  essential  merits.  It  was  not  a  case  like  the 
present,  where  the  arbitrator's  meaning  is  clear  on  the 
award  itself,  and  nothing  is  asked  but  to  have  the 
expression  of  his  will  made  to  correspond  with  his  in- 
tention. At  all  events,  the  Court  may  withhold  the 
assistance  now  demanded  for  enforcing  this  award.  [Lord 
Tenterdefi  C.  J.  Then  the  plaintiff  may  bring  an  action 
upon  it.] 

Piatt  contr^.  The  award  is  either  good  or  bad  alto-* 
gether,  and  must  so  be  dealt  with.  The  arbitrator  could 
not  exercise  a  new  act  of  judgment  after  having  once 
made  his  award. 

Lord  Tenterden  C.  J.  He  had  exercised  his  judg^ 
ment,  but  the  award  does  not  correspond  with  it.  How<* 
ever,  if  it  is  insisted  that  the  award  shall  not  stand  as 
altered,  I  am  afraid  all  we  can  do  is  to  set  it  aside,  if 
that  is  the  defendant's  wish. 

LiTTLEDALE,  Taunton,  and  Patteson  Js.  con* 
cun*ed. 

The  defendant,  however,  preferred  paying  the  costs 
under  the  present  award,  and  the  rule  for  taxation  was 
made 

Absolute* 

(a)  Inine  ▼•  Elnon,  8  Eatt,  54. 
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The  King  against  Moate.  FrUay, 

°  January  27tb. 

nPHIS  was  an  indictment  for  a  nuisance,   removed  An  indictment 

\Tdo  the  King's  Bench  at  the  defendant's  instance.  K.  B.bythe 
The  prosecutors  obtained  a  special  jury.     On  the  cause  made  a^gpedal 
being  called  on  for  trial  at  the  Middlesex  sittings,  June  {b^pros^tor 
1831,    before   Lord    Tenterden   C.J.,    the    defendant's  «^eontobe' 

tried,  and  was 

counsel  proposed  a  reference,  and  an  order  of  Court  immediately 

referred.     The 

was  made,  by  consent  of  the  parties,  that  it  should  be  order  of  re- 
ference stated, 
referred  to  a  gentleman  of  the  bar  to  determine  whether  that  if  the  arbi- 

I     J    I  v^   J  J    T  r    ^    traior  should  be 

any  nuisance  had  been  committed,  and  11  so,  what  of  opinion  that 
should  be  done  by  the  defendant.  The  order  then  con-  ^^  ^iity*Md 
tinned:  "And  if  he  shall  determine  that  there  has  been  1^!.^^"''!! 

cntitlea  to  costs, 

a  nuisance,  and  shall  be  of  opinion  that  in  point  of  law  *^®  defendant 

•^  "^  agreed  to  pay 

the   prosecutors   are   entitled   to   costs,    the   defendant  tf^  costs.    The 

.  arbitrator  did 

agrees  to  consent  to  a  verdict  of  guilty,  and  to  pay  the  so  find : 

Held,  that 

costs"      The  arbitrator  made  his  award,  finding,  in  a  the  prosecutor 
special  manner,  that  the  defendant  had  been  guilty  of  recover  the 
a  nuisance,    and   also  adjudging  that   the  prosecutors  J^aHury, 
were  by  law  entitled  to  costs.     A  verdict  of  guilty  on  jj^no^^^cer-*^^^ 
such  of  the  counts  as  had  proved  applicable,  was  in-  ^^^  ^°'  ^^^ 

'  '^^  costs  (pur- 

dorsed  on  the  record,  and  the  prosecutors  proceeded  to  »»»«'  to  6  a  4. 

c.  50.  s.  34.), 

tax  the  costs  ;  but  the  Master  refused  to  allow  the  costs  and  the  order 

r  1  •!•  I  iTj^i-pT-ii    of  reference  did 

of  the  special  jury,  because  the  Lord  Chiei  Justice  had  not  expressly 
not  certified,  pursuant  to  the  statute  (a) ;  nor  would  he  doing  » to  Uie 
allow  the  costs  of  the  reference  and  award,  being  of  Alsot^' Uie 
opinion  that  such  allowance  was  not  authorized  by  the  g«n«*'»l^fm 

^  J  **  costs    m 

order  of  reference.     A  rule  nisi  was  afterwards  obtained  **>«  ©"^^r  did 

not  include 
those  of  the 

(a)  6  G.  4.  c.  50.  *.  34. ;  the  same  in  substance  as  24  G.  2.  c.  18.  *.  !•    ^^^^^  *°^ 

Vol.  IIL  R  for  /  /<^^r.  //v. 
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1882.       for  reviewing  this  taxation,  on  the  ground  that  the  costs 

_^  of  the  special  jury  were  **  reasonable  costs"  within  the 

against        meaning  of  5  &  6  W.SfM.c.W.s.  S.,  and  ought  in  jus- 

MOATE.  ,  ^  o  a 

tice  to  be  allowed,  inasmuch  as  the  Judge  had  been  pre* 
vented  from  certifying  according  to  the  statute,  *'  imme- 
diately after  the  verdict,"  by  the  proposal  to  refer, 
which  originated  with  the  defendant  himself:  and,  as 
to  the  costs  of  the  reference  and  award,  that  they  were 
included  in  the  undertaking  to  pay  costs  which  was 
embodied  in  the  order  of  reference. 

Sir  James  Scarlett  and  Gumey  now  shewed  cause. 
No  part  of  the  costs  sought  by  this  motion  is  provided 
for  by  the  order  of  reference.  The  costs  of  the  cause 
must,  therefore,  be  taxed  as  they  would  have  been  ia 
the  ordinary  course  on  a  trial  and  verdict  of  guilty.  As 
to  the  costs  of  the  reference  and  award.  Firth  v.  Robin" 
son  {a)  is  conclusive. 

The  Atiomey-General  contra.  The  statute  5,  fV.  ^  M. 
c.  11.  5.  3.,  allows  the  prosecutor  (if  he  be  the  party 
grieved)  reasonable  costs  on  conviction  of  the  defend- 
ant, and  the  costs  of  the  special  jury  are  reasonable 
under  the  circumstances.  The  coBts  of  the  reference 
and  award  must  evidently  have  been  contemplated  by 
the  parties  in  the  submission  upon  which  the  order  of 
refer^ce  was  framed,  and,  in  such  a  case,  the  general 
word  costs  may  be  taken  to  include  these.  Wood  v, 
O* Kelly  {b)  is  an  authority  to  this  effect,  wiiich  does  not 
appear  to  have  been  noticed  in  Firth  v.  Robinson.  (He 
also  referred  to  HtiUock  on  CostSy  p.  422.  2d  edit,  where 
several  of  the  cases  on  this  subject  are  reviewed.) 

(o)  \S.4;C.  277.  (b)  9  East,  436. 

Lord 
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Lord  Tenterden  C.  J.     The  act  6  G.  4.  c.  50.  5. 34.  1882. 

expressly  provides  that  the  costs  of  a  special  jury  shall  •— 

not  be  allowed  to  the  party  applying  for  it,  unless  the  agahut 


Judge  who  tries  the  cause  shall,  immediately  after  the 
verdict,  certify  under  his  hand  that  it  was  a  cause  proper 
to  be  tried  by  a  special  jury.  It  has  always  been  the 
practice,  in  my  recollection,  when  the  jcause  went  to  a 
reference  under  circumstances  which  did  not  admit  of  a 
certificate  by  the  Judge^  to  provide,  by  a  special  consent 
of  the  parties,  that  the  arbitrator  should  have  the  powe;r 
of  awarding  those  costs.  Without  such  power  in  the 
arbitrator,  and  such  award  made,  they  cannot  be  had. 
As  to  the  costs  of  the  reference  and  award.  Wood  v. 
O Kelly  {a)  was  cited  to  shew  that  they  may  be  taxed  under 
this  order;  but  the  more  modem  case  referred  to  on  the 
other  side  is  an  authority  to  tlie  contrary :  and  it  has 
been  the  practice,  as  far  back  as  I  can  remember,  to  give 
the  arbitrator  an  express  authority  over  these  costs  in 
the  order  of  reference.  It  seems  jto  me  that  the  cost$ 
mentioned  in  the  present  order  can  only  be^construed 
to  mean  such  as  the  party  would  be  entitled  to  under 
the  general  rules  of  law,  and  do  not  include  those  con- 
tended for. 

Littledale,    Taunton,    and  Patteson  Js.  con- 
A^rred. 

Rule  discharged. 

(a)  9£(U^436. 


|IoAn. 


R  2 
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Saturday, 
January  28tb» 


The  King  against  The  Inhabitants  of 

Gravesend, 


I  -no 


The  statute 
10  6.  2.  c.  31. 
t,  5;  aAer  re- 
citing the  in- 
convenience 
which  happens 
by  watermeny 
Ac  taking 
apprentices 


T  T  PON  an  appeal  against  an  order  of  two  justices^ 


whereby  Joseph  Keedham^  waterman,  and  Sarah  his 
wife,  and  their  children,  were  removed  from  the  parish  of 
West  Thunnock  in  Essex,  to  the  parish  of  Gravesend  in 
Kent,  the  sessions  confirmed  the  order,  subject  to  the 
housdceepBnor  opinion  of  this  Court  on  the  following  case :  — 
habftationfor  Needhum,  the  pauper,  before  and  when  he  wa^ bound 
themselves  or     apprentice  as  after  mentioned,  was  living  in  the  parish 

their  appren-         *  *^  »  o  i 

tices,  enacts,       of  Gravesend  with  Mr.  Tu'isSy  lic:hterman  and  freeman  of 

that  it  shall  ^ 

notbeUwrol      the  waterman's  company,  as  his  servant.     Twiss  had  at 

for  any  water- 

man,  though  a  that  time  two  apprentices  regularly  bound  to  and  serving 
(waterman's)  him.  It  was  agreed  between  Twiss  and  Needham  that 
widowrto  take    ^^  latter  should  be  his  apprentice,  and  with  this  view 

he  was  sent  up  by  Twiss  to  Waterman's  Hall  to  be  bound 
to  Mrs.  Elizabeth  Pearce,  who  was  entitled,  as  the  widow 
of  a  freeman  of  the  waterman's  company,  to  take  ap- 
prentices. She  was  living  at  Gravesend,  at  the  house  of 
her  daughter ;  and  she  had  no  business  or  residence  of 
her  own.  At  Waterman's  Hall  Needham  was  regularly 
bound  to  Mrs.  Pearce  for  seven  years  from  the  11th  of 
October  1804,  but  upon  an  understanding  that  he  was 


to  keep  any 
person  as  his 
or  her  appren- 
tice, unless  he 
or  she  shall  be 
the  occupier  of 
some  house  or 
tenement 
wherein  to 
lodge  him  or 
herself  and 
such  appren- 
tice ;  and  that 
he  or  she  shall 
keep  such  ap- 
prentice in  the 

same  house  or  tenement  wherein  he  or  she  shall  lodge  or  He,  on  pain  of  forfeiting  10^.  for 
every  offence* 

By  section  4.  it  is  provided,  that  no  such  freeman  or  freeman's  widow  shall  take  or 
retain  more  than  two  apprentices  at  the  same  time,  under  a  penalty : 

Held,  that  by  section  5-  any  contract  to  take  an  apprentice,  entered  into  by  such  freeman 
or  widow,  not  being  an  occupier  of  some  house.  &c.,  or  having  already  two  apprentices, 
was  prohibited ;  and,  therefore,  that  where  a  pauper  l>ound  himself  by  indenture  of  ap- 
prenticeship to  serve  the  widow  of  a  waterman,  she  not  having  such  house,  &Cm  but  it  being 
understood  that  he  was  to  live  at  the  house  of  a  freeman  of  the  company  (which  he  did), 
and  to  serve  him  conformably  to  the  indenture,  he  having  two  other  apprentices  at  the  time, 
such  indenture  was  absolutely  void,  and  no  settlement  was  gained  by  serving  under  it. 

to 
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to  serve  Twiss*  He  never  went  to  or  served  Mrs. 
Pearce.  She  retained  one  part  of  his  indentures,  but 
7W55  bore  the  expenses  of  the  binding,  and  paid  her  a 
sum  of  money  every  quarter  in  consideration  of  Need^ 
hanCs  services  as  long  as  Needham  stayed  with  him.  The 
latter  resided  with  him  in  the  parish  of  Gravesendj  and 
served  him,  conformably  to  the  indentures,  for  about 
two  years ;  he  then  ran  away,  and  never  returned  to  .the 
service.  On  the  19th  of  January  1815  he  was  made  a 
freeman  of  the  waterman's  company,  as  having  served 
Elizabeth  Pearce.  It  is  the  practice  of  the  waterman's 
company  to  confer  the  freedom  of  that  company  upon 
apprentices  who  may  not  have  served  their  masters  re- 
gularly during  all  the  time  for  which  they  were  bound, 
if  the  masters  are  satisfied,  or  are  remunerated  for  lost 
time.  The  court  of  quarter  sessions  held  that  the  in- 
dentures were  not  rendered  void  by  the  stat  10  G.  2. 
c.  31.  5.  3.  and  5.,  and  that  service  under  them  conferred 
a  settlement ;  and  they  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  this  Court  as  to  the  validity  of  the 
indentures.   The  case  was  argued  in  Michaelmas  term  by 
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Knox  and  Bullock  in  support  of  the  order  of  sessions. 
No  question  arises  in  this  case  on  the  fact  of  the  ap- 
prentice having  been  bound  to  one  person  for  the  pur- 
pose of  serving  another,  it  having  been  decided  that 
such  a  binding  is  valid ;  Holy  Trinity  v.  Shoreditch  («). 
The  true  question  is,  then,  whether,  under  the  10  G.  2. 
c.  31.  5. 4.  and  5.  (i),  this  indenture  be  void,  or  only  void- 
able ? 

{a)  1  Str,  10. 

(6)  To  ftToid  the  great  inconTenience  which  happens  by  wherrymen 
and  aucfa  other  watermen  and  lightermen  as  aforesaid  daily  taking  ap- 
picnticct,  beftwe  wda  wherrymen,  watermen,  or  lightermen  are  house- 

R  3  keepers. 
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able  ?  There  are  no  words  declaring  indentures  made^ 
contrary  to  the  act  void  or  unavailable.  There  is  much 
difficulty  in  defining  the  principle  of  the  cases  where  in-^ 
dentures  have  been  considered  void,  or  only  voidable. 
The  last  case,  Rex  v.  Hipswell  (cz),  arose  on  the  28  G.  3. 
C.48. 5.4.  (to  prevent  the  binding  of  children  under  eight 
years  of  age  as  chimney-sweepers);  an  indenture  was 
there  decided  to  be  void,  and  not  merely  voidable,  on  the 
ground  that  it  would  be  contrary  to  the  spirit  of  the  act 
to  consider  it  only  voidable  where  the  provision  was  intro- 
duced for  a  public  purpose,  and  to  protect  those  who  were 
incapable  of  protecting  themselves,  as  in  the  case  of 
infants  of  such  tender  years.  It  was,  indeed,  considered 
that  void  may  be  construed  voidable  ;  and  if  this  had  not 
been  intimated,  it  must  have  been  inferred  from  the  Court 
giving  such  a  reason  for  its  decision,  as  that  act  declares 
indentures  contrary  to  its  provisions  absolutely  void  in 
law  to  all  intents  and  purposes.  In  Rex  v.  St.  NichokiSf 
Ipswich  (&),  and  Rex  v.  Gainsborough  (c),  which  have  fre- 
quently been  recognized,  (the  former  particularly  in  Grai/ 


keepers,  or  ha?e  any  settled  habitation  for  themseWes  and  their  apprentices 
to  lodge  in,  whereby  pilfering  and  disorderly  actions  are  committed,  it 
is  enacted,  **that  it  shall  not  be  lawful  for  any  wherryman,  waterman,  or 
lighterman,  though  a  freeman  of  the  company,  or  his  widow,  to  take, 
retain,  or  keep  any  person  as  his  or  her  apprentice,  unless  such  waterman, 
wherryman,  or  lighterman,  or  the  widow  of  such  waterman,  wherryman, 
6t  lighterman,  shall  be  the  occupier  of  some  house  or  tenement  wherein 
to  lodge  him  or  herself,  and  his  or  her  apprentice ;  and  such  waterman, 
wherryman,  or  lighterman,  or  his  widow,  shall  keep  such  apprentice  to 
lodge  and  lie  in  the  same  house  or  tenement  wherein  he  or  she  doth 
lodge  or  lie,  upon  pain  that  every  master  or  mistress  acting  otherwise^ 
and  offending  again&t  this  act,  being  thereof  convicted,  shall  for  every 
such  offence  forfeit  and  pay  the  sum  of  10/."  Sect.  4.  prohibits,  under  a 
penalty,  the  taking  more  than  two  apprentices  at  a  time  by  any  freeman 
^  hb  widow. 

(a)  SB.tC  46&  (b)  Burr.  S.  C.  91.     2  Str.  1066.   J 

(c)  Burr,  S.  C%  586. 

V.  Cooi- 
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V.  Cookson  {a)j)  the  question  arose  under  the  5  Eliz.  c.  4. 
5. 26.  and  41.,  the  last  of  which  declares  that  all  inden- 
tures not  conformable  to  its  provisions  shall  be  "  void 
to  all  intents  and  purposes ;  *'  and  in  those  cases  it  was 
holden,  after  great  consideration,  that  indentures  not  in 
conformity  with  the  act  were  voidable  only,  ^nd  settle- 
ments might  be  acquired  under  them.  In  Gye  v.  FeUoti  (b) 
an  action  was  brought  for  harbouring  an  apprentice ;  and 
it  appeared  that  the  indenture  was  not  conformable  to 
this  statute,  and  that  the  master  was  liable  to  a  penalty : 
the  Court  there  held  the  nonsuit  to  be  proper,  simply  on 
the  ground  that  the  plaintiff  could  not  avail  himself  of  a 
right  originating  in  his  own  violation  of  the  law ;  for 
they  did  not  hold  that  the  indenture  itself  was  void,  being 
precluded  from  so  doing  by  the  above  cases.  The  sta« 
tute  here  in  question  supposes  that  an  indenture,  though 
not  conformable  to  its  provisions)  may  be  valid  for  some 
purposes,  since  it  specifies  in  sect.  S.  certain  disabilities 
that  attach  to  the  apprentice  bound  contrary  to  the  act^ 
(the  master  only  being  subject  to  the  penalty  imposed  by 
sect.  5.)  which  would  have  been  unnecessary,  if  the  legist 
lature  had  intended  the  apprenticeship  to  be  absolutely 
void.  Again,  the  mischief  contemplated,  of  apprentices 
serving  masters  with  whom  they  do  not  reside,  was  not 
occasioned  here,  for  the  apprentice  resided  with  his 
actual  master.  The  regulation  as  to  the  number  of  ap- 
prentices is  for  the  advantage  of  the  waterman's  company, 
and  not  for  the  public  benefit;  the  number  being  thus 
restricted,  in  order  that  all  the  members  or  their  widows 
may  have  an  equal  chance  of  obtaining  premiums  for 
binding,  and  becoming  entitled  to  the  earnings  of  ap- 
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(6;  4  Taunt.  876. 
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prentices.  It  would  be  too  much  to  hold  this  indenture 
void  for  a  non-compliance  only  with  the  letter  of  the 
statute ;  and  there  is  no  case  where  a  settlement  by  ap- 
prenticeship has  been  defeated,  unless  a  statute  has 
expressly  declared  that  no. settlement  shall  be  acquired, 
as  the  56  G.  3.  c.  139.  "  for  regulating  parish  appren- 
tices;" or,  unless  in  terms  the  indenture  is  declared 
void,  and  not  available  for  any  purpose. 


Byland  and  Hound  contra.  The  taking  or  keeping  of 
an  apprentice  by  the  widow  of  a  waterman,  who  has 
not  a  house  or  tenement  wherein  to  lodge  the  ap- 
prentice, being  prohibited  by  the  statute,  the  contract  to 
take  and  keep  the  apprentice  must  also  be  prohibited. 
It  is  laid  down  by  Holt  C.  J.  in  Bartlett  v.  Vinor  (a), 
**  that  every  contract  made  for  or  about  any  matter  or 
thing  which  is  prohibited  and  made  unlawful  by  any 
statute  is  a  void  contract,  though  the  statute  itself  doth 
not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty 
on  the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute ;  as, 
for  instance,  in  the  case  of  simony,  the  statute  only  inflicts 
a  penalty  by  way  of  forfeiture,  but  doth  not  mention 
any  avoiding  of  the  simoniacal  contract;  yet  it  hath 
always  been  held  that  such  contracts  being  against  law, 
are  void."  And  this  position  as  to  simony  is  confirmed 
by  Gibbs  C.  J.  in  Greenwood  v.  The  Bisbop  of  London  (i). 
In  Rex  v.  Hipswell  (c)  it  was  held,  that  no  setdement 
was  gained  by  serving  under  an  indenture  whereby  a 
child  under  eight  years  of  age  was  bound  apprentice 
to   a  chimney-sweeper.      There,    indeed,    the   statute 


(a)  Carth.252. 


(b)  5  TaurU,  727. 


(c)  8  P.  4-  C.  466. 

28  G.  3. 
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28  G.  S.  c.  48.  5.  4.  expressly  made  void  all  such  inden-        1832. 

tures.     The   statute   10  G.  2.  c.  31.  contains   no  such        

provision ;  but  the  third  section  enacts,  that  every  ap-  agwM 
prentice  bound  contrary  to  the  true  intent  of  the  act  Luof**" 
shall  not  obtain  any  freedom  by  such  apprenticeship,  or  ^*^^^*«*»« 
be  entitled  to  any  the  privileges  and  advantages  by  such 
apprenticeship,  which  watermen  free  of  the  company  are 
entitled  to,  but  shall  be  subject  to  pay  for  every  time  he 
shall  work  any  boat,  &c.  10/.;  and  section  5.  prohibits 
any  waterman  or  his  widow  (and  that  under  a  penalty) 
from  taking  an  apprentice,  unless  such  waterman  or 
widow  shall  be  the  occupier  of  some  house  or  tenement 
wherein  to  lodge  him  or  herself  and  such  apprentice. 
Coupling  these  two  sections  together,  and  construing 
them  with  reference  to  the  object  which  the  legislature 
had  in  view,  tiie  statute  does  amount  to  a  legislative  de- 
claration that  an  indenture  of  apprenticeship  made  with 
a  waterman  or  his  widow  not  having  a  place  of  residence 
wherein  to  lodge  the  apprentice,  shall  be  absolutely  void. 
And  this  is  an  answer  to  any  argument  founded  on  Holy 
Trinity  v.  Shoreditch  (a). 

Cur,  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  was  argued  in  last  Michaelmas  term.  In 
support  of  the  settlement  of  the  pauper  in  Gravesend, 
and  of  the  order  of  sessions,  it  was  contended  that  the 
indenture  of  apprenticeship  was  not  void,  but  only 
voidable  at  the  election  of  the  parties  to  it,  and  The  King 
V.  &•  Nicliolas,  Ipswich  (or  5/.  Nicholas  and  SL  Peter^s  (6),) 

(rt)  1  Sira.  10.  (6)  Burr.  S,  C,  91. 

and 
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and  some  other  cases  which  uphold  the  authority  of  that 
case,  were  cited  in  support  of  the  argument. 

On  the  other  side  it  was  contended  that  the  binding 
in  this  case,  being  in  direct  violation  of  the  provisions  of 
the  statute  10  G.  2.  c. S].,  was  absolutely  void ;  and  the 
case  of  TTie  King  v.  The  Inhabitants  of  Hipswell  (a)  was 
relied  upon  as  an  authority  in  point 

Upon  reference  to  the  statute  5  Eliz.  c.  4.,  and  the 
10  G.  2.  <r.  31.,  a  manifest  distinction  will  be  found.  The 
clause  of  the  statute  of  Elizabeth  declaring  that  in- 
dentures  and  bindings  otherwise  than  by  the  statute  is 
limited  and  provided,  shall  be  clearly  void,  is  the  forty- 
first  section.  The  clause  which  was  relied  upon  in  TTie 
King  V.  5/.  Nicholas  {b)  for  the  purpose  of  shewing  the  in- 
denture to  be  void,  is  the  twenty-^sixth  section.  But  this 
twenty-sixth  section  is  not  negative  or  prohibitory ;  it  is 
permissive  only.  It  allows  a  householder  in  a  town  cor- 
porate to  take  an  apprentice  of  the  description  therein 
mentioned  for  seven  years.  The  apprentice  thus  allowed 
to  be  taken  is  the  son  of  a  freeman,  not  occupying  hus- 
bandry, nor  being  a  labourer,  and  inhabiting  in  the  same 
or  some  other  city  or  town  corporate.  But  this  section 
does  not  enact  that  no  apprentice  shall  be  taken,  who  is 
not  the  son  of  such  a  freeman  as  therein  mentioned,  or  that 
an  apprentice  shall  not  be  taken  for  less  than  seven  years. 
And  if  a  binding  for  less  than  seven  years  had  been 
held  void,  it  would  have  been  difficult  to  say  that  the 
binding  in  a  town  corporate,  of  the  son  of  a  person  not 
falling  within  the  description  in  the  statute,  must  not  be 
void  also;  and  this  appears  to  have  been  the  opinion  of 
Lord  Hardwicke,     It  is  well  known  that  the  policy  or 


(a)  8j&.4-a466. 


(ft)  6  Burr.  S.  C.  91- 
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^expediency  of  this  and  some  other  of  the  provisions  of  1832. 
this  statute  of  Elizabeth  had  ceased  to  be  acknowledged 
before  the  decision  in  tlie  case  I  have  mentioned.  And 
the  other  Judges  of  the  Courts  according  to  the  report 
by  Burram^  observed  that  the  act  seemed  more  beneficial 
to  corporations  than  to  the  public  in  general.  Indeed, 
it  bears  a  strong  resemblance  to  the  system  of  keeping 
persons  in  the  caste  in  which  they  were  born,  that  pre- 
vails in  some  parts  of  the  East.  But  the  fifth  section 
of  the  statute  10  G.  2.  c.  31.  is  negative  and  prohibitory. 
It  recites  a  mischief,  and  for  remedy  thereof  enacts  that 
it  shall  not  be  lawful  for  a  waterman  or  his  widow  to 
take,  retain,  or  keep  an  apprentice,  unless  he  or  she  be 
the  occupier  of  a  house  or  tenement  to  lodge  him  or 
herself  and  the  apprentice*  Sect  4.  prohibits  a  water- 
man from  taking  more  than  two  apprentices.  It  is 
clear,  upon  die  facts  found,  that  the  binding  of  this 
pauper  was  an  evasion  of  these  sections. 

The  contract,  then,  was  a  prohibited  contract,  and 
this  case  falls  within  the  principle  of  the  decision  of  this 
Court  in  The  King  v.  The  Inhabitants  of  Hipswell  (a). 
Upon  the  authority  of  that  case,  and  upon  the  dis- 
tinction between  a  prohibited  contract  and  a  provision 
like  that  of  the  twenty-sixth  section  of  the  statute  of 
Elizabeth,  we  are  of  opinion  that  this  indenture  of  ap- 
prenticeship was  absolutely  void,  and  that  no  settle- 
ment could  be  giuned  under  it;  and  consequently  the 
rule  for  quashing  the  orders  must  be  made  absolute. 

Orders  of  sessions'  quashed. 


(a)  8  P.  4r  C.  ^66. 
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SSfssuu  Ford  against  Jones. 

*^  ''//^6  Where  a  cause    'X'HIS  cause  was  referred  by  agreement  to  two  arbi- 

^•^^  isreferredto         1  .       .     ^  ...  _, 

^-/fQS  two  arbitraton,  trators,   and  their  umpire  in  case  of  dispute.     The 

^^9     pire  in  case  of  two,  after  hearing  the  case,  differed  as  to  the  decision; 

Cifs/  is^mrards*'  and  at  a  meeting,  which  they  and  both  the  parties  at- 

agreedtoap.  tended,  it  was  determined   that  an   umpire  should  be 

point  an  urn-  '  *^ 

pire,  such  chosen,  and  each  arbitrator  named  one.     Neither  was 

appointment 

must  in  no        objected  to.      Some  one  then  proposed  that  the  two 

case  be  decided 

by  chance.  names  should  be  written  on  papers,  put  into  a  hat,  and 
where  each  of '  One  drawn  out,  and  the  party  drawn  should  be  the  um- 
hadnameda"  P^^e.  A  name  was  accordingly  drawn  in  this  manner, 
P®^"  *^^  with  the  consent  of  all  present ;  and  the  umpire  so  chosen 
neither  was  dia-  afterwards  made  his  award  in  the  plaintiff's  favour.    The 

approved  of,  -  * 

and  it  was  defendant  being  dissatisfied  with  this  decision,  and  having 

thereupon  pro-  ° 

posed  that  the  discovered,  as  it  was  now  alleged,  that  the  umpire  was  an 

should  be  de-  objectionable  person,  obtained  a  rule  to  shew  cause  why 

whiciTwas  m;-  the  award  should  not  be  set  aside,  on  the  ground  that 

^^e  presence  ^®  choice  of  an  umpire  by  lot  was  irregular. 

and  with  the 
concurrence  of 

the  arbitrators         Campbell  now  shewed  cause.     The  facts  here  are  dis- 

and  parties,  an 

award  made  by   tinguishable  from  those  of  the  case.  In  the  Matter  of 

the  umpire  so  i  /^ 

chosen  was  set    CosscU  (fl),  where  the  Court  over-ruled  Neale  v.  Ledger  {b\ 

and  held  an  appointment  by  lot  to  be  irregular.  In  both 
A  of  those  cases  each  arbitrator  preferred  the  umpire 
named  by  himself;  here  the  umpires  named  were 
equally  approved  of  by  each,  and,  therefore,  the  choice 
of  one  by  lot  was  only  like  the  daily  practice  of  taking 
twelve  names  from  the  jury  pannel  by  ballot  to  try 
causes.     [Lord  Tenterden  C.  J.  That  is  by  statute.]     In 

(a)  9B.iC  624.  (6)  16  East,  51. 

CasselTs 
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CasselTs  case  the  arbitrators  had  agreed  to  decide  by  lot,  1832. 
before  any  one  had  been  nominated  by  either,  which  is  "—" ^ 
also  a  ground  of  distinction  (a),  Harris  v.  MitcheU  {b\  against 
and  WeUs  v.  Cooke  (c),  which  may  be  mentioned  on  the 
other  side,  both  differ  in  circumstances  from  the  present 
case.  If,  indeed,  Neale  v.  I^edger  is  over-ruled  to  the  ex- 
tent of  establishing  that  the  nomination  of  an  umpire  by 
lot  can,  under  no  circumstances,  be  valid,  thb  motion  can- 
not be  resisted.  But  the  Court  has  not  yet  gone  that  length. 

Cockbttrn  contrk.  The  evident  object  of  the  Court  in 
the  case  In  the  Matter  of  CasseU  {d)  was  to  set  aside  nice 
distinctions,  and  exclude  chance  altogether  in  the  ap- 
pointment of  umpires.  Lord  Tenterden  C.  J.  says  there, 
**  The  parties  to  the  reference  expect  the  concurring 
judgment  of  the  two  in  the  appointment  of  a  third  ;  and 
we  think  it  better  not  to  decide  the  present  case  upon 
any  nice  ground  of  resemblance  to,  or  difference  from, 
the  others,  which  might  lead  to  discussion  and  litigation 
in  otiier  cases,  but  to  lay  it  down  as  a  general  rule,  that 
the  appointment  of  the  third  person  must  be  the  act  of 
the  will  and  judgment  of  the  two,  must  be  matter  of 
choice  and  not  of  chance,  unless  the  parties  consent  to 
or  acquiesce  in  some  other  mode."  Her^  the  parties 
had  not  the  concurring  judgment  of  the  arbitrators  in 
the  ultimate  appointment,  admitting  that  they  had  it  in 
the  nomination  of  the  two  out  of  whom  the  appointment 
was  made.  In  Neale  v.  Ledger  {e\  which  is  over-ruled 
by  CasselPs  case,  neither  of  the  parties  named  for  umpire 
was  disapproved  of;  there  was  only  a  preference  by  each 
arbitrator  of  the  person  named  by  himself. 

(a)  See  Young  v.  Miiler,  5  B.  4^  C.  407. 

{b)  2Vem.  485.  (c)  ^B.^A,  218. 

{d)  9B.i  C.  624.  (0  16  East,  51. 

Lord 
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Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute.  The  principle  Iai4 
down  in  the  case  In  the  Matter  of  CasseU  [a)  appears  to 
me  very  sound,  that  the  appointment  of  an  umpire  must 
be  matter  of  choice  and  not  of  chance.  I  thought  the 
rule  had  been  so  clearly  stated  in  that  case  as  to  exclude 
all  subtle  distinctions  for  the  future. 


]liiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
alleged  here  that  the  parties  themselves,  at  a  meeting 
with  the  arbitrators,  assented  to  the  proceeding  by  lot, 
but  such  assent  must  always  be  a  matter  of  doubt 

Taubtton  and  Patteson  Js,  concurred. 

Rule  absolute. 

(a)  9B,iC.  624. 


'■^ij^f 


Saturdatff 
Januaty  28th. 


The  King  against  The  Justices  of  Kent. 


TN  Easter  term  1881,  a  rule  was  made  absolute  for  a 
certiorari  to  remove  into  this  Court  an  order  of  jus^ 


TIm  tutute 
18  012.  C.18. 
f.  5.  requires 
that  the  perty 

luing  forth  any  Uces  for  diverting  a  highway  and  turning  the  new  line 

of  road  through  the  lands  of  Sir  Thomas  Maryon  Wilson^ 


have  given 

noUce  thereof 

to  the  Justices 

whose  order  is 

in  question. 

A  certiorari 

cannot  be 

issued  at  the 

instance  of  any 

but  the  party 

who  gave  such 

notice,  although 

hie  avowedly  drops  tiie  proceeding,  and  although  it  is  too  late  to  give  a  fresh  notice. 


Barty  with  his  consent ;  and  also  to  remove  an  order  of 
sessions  for  confirming  and  enrolling  the  former  (&). 
No  further  step  having  been  taken.  Sir  T.  M.  W.  in  the 
last  vacation  obtained  a  summons  to  shew  cause  before 
a  Judge  at  chambers  why  the  certiorari  should  not 


2  A 


acj^ 


r 


U^jna.  .o'Pj^ 


(6)  See  JR€ar  ▼.  Bwnn  and  RoupeU,  ^  j9.  4'  Ad*  150. 

forthwith 
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forthwith  be  lodged  by  the  parties  to  whom  the  rule        1852. 
had  been  granted,  and  why  they  should  not  get  the       "' 

.  The  KiHo 

x:ase  set  down  m  the  crown  paper:  botoa  the  attend-  ofiainu 
ance  before  the  Judge,  it  was  staled  on  their  behalf  that  Kimt. 
they  abandoned  their  nde.  In  the  present  term  2). 
Pollock  obtained  a  rule,  calling  upon  the  justices  to 
shew  cause  why  Sir  T.  M.  W.  should  not  be  at  liberty 
atkb  own  instance  to  issue  the  writ,  and  to  take  such 
Ibrther  proceedings  thereon  as  should  be  necessary  for 
quashing  the  orders. 

Erie  now  shewed  cause.  The  act  13  G.  2.  c.  18.  s.  5, 
requires  it  to  be  proved  on  oath  that  the  party  suing 
out  any  certiorari  has  given  notice  thereof  to  the  jus- 
tices whose  proceedings  are  to  be  removed.  The  name 
of  the  party  is  an  essential  ingredient  in  the  notice, 
Rex  y.  The  Justices  of  Lancashire  {a).  It  is  impossible, 
therefore,  that  the  notice  should  be  given  by  one  person, 
and  the  writ  taken  out  by  another. 

Dm  Pollock  contra.  The  notice  here  was  given,  at 
the  time,  consistently  with  the  act,  but  is  abandoned 
with  the  manifest  purpose  of  preventing  the  orders 
from  being  brought  up  to  be  quashed.  There  are  no 
means  of  compelling  these  parties  to  proceed,  and  it  is 
now  too  late  for  a  new  application  to  the  Court,  as  that, 
by  sect  5.  of  the  act,  must  be  made  within  six  months 
next  after  the  order.  The  object  of  this  motion  is  only 
to  follow  up  what  the  opposite  parties  have  regularly 
commenced.  Any  terms  the  Court  think  reasonable 
will  be  acceded  to. 

The 
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The  Courtj  however,  thought  the  words  of  the  act 
^^  unless  it  be  duly  proved  upon  oath  that  the  said  party 
or  parties  suing  forth  the  same^  hath  or  have  given  six 

The  JutUces  of  i     •  .  i  •  j     t_ 

KsMT.         days'  notice,"  conclusive  against  the  motion;  and  the 


1832. 

The  King 

agnifui 


rule  was 


Discharged. 


Monday,  Ex  parte  Garrett  and   Clark   against  The 

January  50th«  it  c  /*  xt 

Mayor  of  Newcastle. 


In  the  absence 
of  any  pn:- 
cedent,  the 
Court  refused  a 
rule  nisi  for  a 
mandamus 
calling  on  the 
mmyor  of  a 
town  to  pro- 
pose a  resolu- 
tion to  the  bur- 
gesses in  guild 
assembled,  for 
repealing  cer- 
tain bye-laws; 
though  it  was 
aUeged  that 
by-laws  and 
oidinances 
might,  by 
diarter,  be 
made,  and  had 
formerly  been 
made,  at  such 
guilds. 


/^N  a  former  day  of  this  term,  Merewether  Serjt. 
moved  for  a  rule  to  shew  cause  why  a  mandamus 
should  not  issue,  calling  upon  the  mayor  of  Newcastle- 
upon-Tyne  to  propose  a  certain  resolution  to  the  burgesses 
of  that  town  in  guild  assembled,  under  the  following  cir- 
cumstances, alleged  in  the  affidavits  upon  which  the  ap- 
plication was  founded.  The  mayor  and  burgesses  of 
Newcastle  are  a  corporation,  of  which  the  parties  apply- 
ing to  the  Court  are  members.  Three  assemblies  of 
the  corporation,  called  guilds,  are  held  in  the  year,  by 
custom,  on  stated  days.  By  charters  of  Queen  Elizabeth 
and  James  the  First,  the  common  council  or  major  part 
thereof  being  assembled,  of  which  the  mayor  and  six 
aldermen  were  to  be  seven,  or  the  mayor  and  burgesses 
or  the  major  part,  whereof  the  mayor  was  to  be  one, 
being  gathered  together,  were  empowered  to  make  by- 
laws for  the  government  of  the  mayor,  burgesses,  and 
inhabitants,  and  of  all  merchants  and  others  resident 
in  the  town,  and  for  other  particular  purposes,  which 
it  is  not  material  to  enumerate.  The  mayor  always 
presides  at  the  guilds.     As  soon  as  he  takes  his  place, 

proclamation 
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prodamation  is  made  for  all  persons  having  any  thing        18S2. 
to  do  at  the  court  to  come  forth  and  be  heard :  after       1 

Ex  parte 

which  the  stewards  and  wanlens  of  the  several  in-  Gamxit 
corporated  companies  of  the  town  frequently  put  qnes-  The  Mayor  of 
tions,  and  make  observations  or  complaints,  to  which 
the  mayor  gives  such  answers  and  explanations  as  are 
necessary,  and  he  announces  such  matters  as  require  to 
be  communicated  to  the  guild:  the  town  clerk  then  calls 
over  the  names  of  persons  claiming  their  freedom,  and 
these  being  disposed  of,  the  assembly  is  dismissed.  The 
affidavits  stated,  that  the  right  of  making  laws  and 
orders  at  these  guilds,  though  an  ancient  privilege,  had 
of  late  been  disused,  and  the  only  formal  business  trans- 
acted had  been  the  hearing  of  claims  to  freedom ;  but 
that  orders  appeared  to  have  been  made  in  open  guild 
in  1641,  1650,  and  1662,  and  were  believed  to  have  been 
made  at  other  times:  and  that  in  1820,  at  a  guild  of 
burgesses,  a  resolution  was  passed,  and  signed  by  the 
then  mayor,  that  that  court  considered  itself  a  court  of 
record :  That,  nevertheless,  the  mayors  had  of  late  years, 
when  presiding  at  guilds,  except  on  the  last-mentioned 
occasion,  refused  to  put  any  resolution  or  motion  to  the 
burgesses  there,  or  to  sanction  the  making  of  any  laws 
or  ordinances :  and  in  particular  it  was  stated,  that  at  a 
guild  on  the  I6th  of  last  January^  the  parties  now  ap- 
plying^ with  the  concurrence  of  a  majority  of  the  bur- 
gesses assembled,  moved  and  seconded  a  resolution, 
'*  that  all  by-laws  annulling  or  lessening  the  power  or 
authority  of  the  mayor  and  burgesses  in  guild  assembled, 
should  be  repealed :"  and  that  the  mayor,  being  asked 
to  pat  this  motion,  refused  to  do  so  either  then  or  at  the 
next  guild.  The  object  of  the  present  application  was 
to  compel  the  putting  of  this  motion. 
Vol.  in.  S  The 
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18S2.  The  Court  expressed  a  doubt  whether  such  a  man- 

damus  could  be  granted,  as  the  matter  appeared  to  be 

Gar&itt      one  in  which  the  mayor  was  to  use  his  discretion,  and 

againtt 

The  Mayor  of  they  enquired  whether  there  were  any  authority  for 
such  an  application.  The  case  was  adjourned,  in  order 
that  this  might  be  ascertaineiL  On  a  subsequent  day 
in  the  term  (a)^ 

Merewether  Seijt.  said  he  had  found  no  direct  autho- 
rity, but  relied  on  the  general  power  of  the  Court  to 
interfere  by  mandamus  where  there  was  a  public  official 
duty  to  be  exercised,  and  the  non-performance  of  it 
occasioned  an  inconvenience  for  which  there  was  no 
other  remedy.  It  was  said  in  Macbell  v.  Nevinson  {b)y 
where  the  question  related  to  the  election  of  common 
Gouncilmen,  that  the  proposing  of  business  to  the  cor- 
poration belongs  to  the  mayor ;  but  it  was  added,  that  if 
the  mayor  refuse  to  make  elections  (the  business  in  ques- 
tion there),  he  may  be  compelled  by  this  Court  It  cannot 
be  the  right  of  a  mayor  to  put  an  absolute  veto  upon  the 
proceedings  of  the  corporation,  which  he  might  do  if  the 
power  here  assumed  were  lawful.  The  argument  of  Sir 
Robert  Atkins  in  Rex  v.  Atkins  (c),  is  strong  upon  this 
point;  and  in  Rex  v.  Gaborian{d\  the  Court  refrained 
from  giving  any  opinion  in  favour  of  such  a  power. 

Cur.  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  We  have  considered  of  this  case,  and 
can  find  no  instance  of  a  mandamus  granted  upon  a 
similar  application.     We  think  that  by  granting  such  a 

(a)  Before  Lord  Tenterden  C.  J.,  Liitledale,  Taunton,  and  PaUeson  Js. 
(6)  11  East,  84.  n.  (a).  (c)  3  Mod.  J.  (d)  U  Ea9i,77. 

man- 
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mandamus  we  should  be  taking  upon  us  a  power  which        1832. 
does  not  belong  to  us,  and  which  our  predecessors  have        

Ex  parte 

never  exercised.     There  will,  therefore,  be  no  rule.  Garrxtt 

Rule  refused.    The  Mayor  of 

NlWCASTLB. 


The  King  on  the  Prosecution  of  M.  Scales,  Esq.  -MiwM%, 

,  ,-__         _  Jhnuaru  30th. 

agamst  The  Mayor  and  Aldermen  of  London. 

MANDAMUS  reciting  that  ikf/rAarf  &afe5  had  been  To  a  man-   ..  v.*^     ^^ 
«ii  !•  1         1  i<v»  /•!!  damus  to  the.-''"i^  i'*^  -  ^a 

duly  elected  mto  the  place  and  office  of  alderman  lord  mayor  and j->iiV£ 
of  the  ward  of  Portsoken^   in  the  city  of  London^  and  Xo^Sw°to      ^'^^^Sd 
ousrht  to  be  admitted  and  sworn  into  the  said  office,  ?^°i*'^^/''f■^/^\  /*; 

**  '   m  ^.  J9.  to  the^'''''^*-^'*^  -^ 

and  commanding:  the  mayor  and  aldermen  of  the  city  of  officeofaider-^',/r/.,7^  ^ 

^  ^  ^  man,  they  re-  ^ 

London  to  admit  him  thereto.     The  return  began  by  turned  that  the  ^f.'^lL 

^  ^    court  of  mayor  '^^•^<^? 

Stating  (as  in  the  case  of  The  King  v.  The  Mayor  and  and  aldermen 
Aldermen  of  London  (a) )  that  the  city  of  Lofidon  was  immemorial, 
an  ancient  city,  and  that  the  citizens  were  a  body  cor-  examiuing  wid 
porate,  &c.,  and  that  there  were  divers  wards  within  jlSetber"or  n  t 

any  person  re- 
tamed  to  Uiem  by  the  court  of  wardmote  as  an  alderman,  was*  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen,  a  6t  and  proper  person  and  duly  qualified  in 
that  behalf,  whensoever  the  fitness  and  qualification  of  the  person  so  returned  had  been  brought 
into  question  by  the  petition  of  any  person  interested  therein  ;  and  that  it  was  a  necessary 
qualification  of  the  person  to  be  admitted  to  the  oflice  of  alderman,  that  he  should  be  a  fit 
mad  proper  person  to  support  the  dignity  and  discharge  the  dutieti  of  the  oflice ;  that  j1,  Bm 
having  been  returned  to  them  by  the  court  of  wardmote  as  duly  elected,  a  petition  by 
persons  interested  in  the  election  was  presented  to  them,  charging  circumstances  which 
rendered  A,  B.  an  unfit  person  to  be  admitted  to  the  oflice  of  alderman ;  and  that  they 
took  the  petition  into  consideration,  and  having  heard  witnesses,  did  adjudge  according  to 
their  discretion  and  sound  consciences,  that  J,  ti,  was  not  a  person  fit  and  proper  to  support 
the  dig^ty  and  discharge  the  duties  of  the  oflSce : 

Held,  that  the  custom  set  out  in  the  return  was  good  and  valid  in  law : 

Held,  secondly,  that  as  the  fitness  of  the  person  to  be  admitted  was  to  be  determined 
according  to  the  discretion  of  the  mayor  and  aldermen,  it  was  sufiicient  for  them  to  state 
in  the  return  that  they  had  eiercised  their  discretion,  and  adjudged  that  A,  B.  was  unfit, 
without  i^iving  particular  reasons. 

The  prosecutor  of  a  mandamus,  to  which  a  return  ha^  been  made,  having  moved  for  a 
concilium,  and  tlie  Court  having,  upon  argument,  adjud|;ed  that  the  return  is  sufficient  in 
point  of  law,  cannot  afterwards  traverse  the  facts  contained  in  the  return. 

Quwe,  Whether  after  an  issue  in  fact  found  in  favour  of  tlie  party  making  the  return, 
the  prosecutor  can  question  the  legality  of  the  return.  _ 

S  2  the 
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1S32.      the  city,   and   among  others,   that  of  PortsoJcetiy  and 
^"■^       divers  citizens  and  freemen  who  have  been  and  been 

The  King 

agahat  Called  aldermen,  and  that  the  office  of  alderman  was  one 
and  Aldermen  of  public  trust ;  that  there  was  a  court  of  record  called 
the  court  of  mayor  and  aldermen  of  the  city  of  London  ; 
and  that  there  were  assemblies  or  courts  called  wardmote 
courts  holden  by  virtue  of  precepts  for,  amongst  other 
things,  the  election  of  aldermen,  to  which  precepts  returns 
were  made  into  the  court  of  mayor  and  aldermen : 

It  then  stated,  that  the  court  of  mayor  and  aldermen, 
according  to  the  custom  of  the  city  from  time  whereof 
&c«  have  had,  &c.  the  cognizance,  jurisdiction,  and  autho- 
rity of  examining,  hearing,  determining,  and  adjudging 
of  and  concerning  the  election  and  return  of  every  person 
elected  into  any  place  or  office  within  the  said  city  at  any 
such  wardmote  court,  whensoever  the  merits  of  such 
election  or  return  have  been  brought  into  question  by 
the  petition  of  any  person  interested  therein  to  tlie  said 
court  of  mayor  and  aldermen  holden  as  aforesaid,  and 
also  of  examining  and  determining  whether  or  not  any 
person   so  returned   to  the  said  court  of  mayor  and 
aldermen  as  an  alderman  of  any  ward  of  the  said  city  is, 
according  to  the  discretion  and  sound  consciences  of  the 
mayor  and  aldermen  of  the  said  city  for  the  time  being, 
a  fit  and   proper  person,  and  duly  qualified  in  that 
behalf,  whensoever  the  fitness  and  qualification  of  the 
person  so  returned  has  been  brought  into  question  by 
the  petition  of  any  person  interested  therein  to  the  said 
court  of  mayor  and  aldermen  holden  as  aforesaid ;  and 
that  according  to  the  custom  of  the  said  city  from  time 
whereof   &c.   it  hath   been   and    still   is   a  necessary 
qualification  of  the  person  to  be  elected,  admitted,  and 
^  sworn  into  the  place  and  office  of  an  alderman  of  any 

ward 
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ward  of  the  said  city  that  such  person  should  be  a  fit^        18S! 
able,  aod  sufficient  citizen  and  freeman  of  the  said  city :        '~"~' 
and  also  that  a  person  to  be  admitted  and  sworn  into        ogum 
such  place  and  office  as  aforesaid,  should  be  a  fit  and   and  Aide 
proper  person  to  support  the  dignity  and  discharge  the 
duties  of  the  said  office  of  an  alderman  of  the  said  city, 
and  the  honor  and  charge  of  the  said  city,  according  to 
the  discretion  and  sound  consciences  of  the  mayor  and 
aldermen  of  the  said  city  for  the  time  being. 

The  return  then  stated  (as  in  Rex  v.  Mayor  of 
London)  that  a  court  called  the  court  of  common  coun* 
cil  had  power  to  make  by-laws  for  the  better  go- 
vernment, &c.  of  the  said  city,  and  it  set  out  the  by- 
laws made  in  the  reigns  of  Richard  the  Second  and 
Queen  Anne^  touching  the  election  of  aldermen,  and 
stated  that  before  the  former,  and  ever  since  the  latter 
by-law,  the  aldermen  of  the  divers  wards  had  been 
elected  at  such  wardmote  courts,  one  alderman  for 
each  ward.  It  then  further  certified  that  a  vacancy 
having  occurred  in  the  office  of  alderman  of  the  ward  of 
Porisoken,  a  wardmote  court  was  holden  at  which  divers 
persons  present  voted  for  the  prosecutor,  and  he  claimed 
to  be  duly  elected  alderman,  and  was  returned  duly 
elected  to  the  court  of  mayor  and  aldermen;  that 
Robert  Carter  and  others,  being  citizens  and  freemen, 
and  being  persons  interested  in  the  said  election,  pre- 
sented a  petition  to  the  said  court  of  mayor  and  alder- 
men on  the  8th  of  March  1831,  touching  the  merits 
of  the  said  election,  and  against  the  admission  and 
swearing  in  of  the  said  M.  Scales  to  the  place  and  office 
of  alderman  of  the  ward  of  Portsoken,  the  effect  of 
which  petition  was,  that  the  said  Jf.  Scales  was  not  a 
freeman  of  the  city,  having  been  admitted  to  his  fi^e- 

S  3  dom 
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18S2«       dom  as  having  served  an  apprenticeship,  whereas  he 
had  bound  himself  to  such  apprenticeship  before  he 

The  KiKO  ^^  * 

against       had  attained  the  full  age  of  fourteen  years,  and  not 
and  Aldermen  afterwards,  Contrary  to  the  laws  and  customs  of  the  city : 
and  that  Edward  Colebatch  and  others,  being  citizens  and 
freemen,  and  being  persons  interested,  &c.  also  petitioned 
the  court  on  the  same  day  and  year,  touching  the  fit- 
ness of  M.  Scales  to  be  admitted  and  sworn  into  the 
said  office,  charging  circumstances  which  in  the  judg- 
ment of  the  last-mentioned  petitioners  rendered  the  said 
M.  Scales  an  unfit  and  improper  person  to  be  so  admitted 
and  sworn,  and  praying  that  the  mayor  and  aldermen 
would  direct  proper  inquiries  to  be  made  into  the  cha- 
racter, the  conduct,  and  the  integrity  of  M.  Scales ;  and 
that  they  would  not  permit  him  to  be  sworn  a  member  of 
the  said  court  until  the  said  mayor  and  aldermen  were 
satisfied  of  his  fitness  to  perform  the  duties  which  would 
be  cast  upon  him,  and  to  support  the  high  honour  and 
respectability  of  the  said  ancient  corporation ;  and  that 
evidence  might,  if  it  should  so  seem  fit,  be  adduced  and 
heard  in  support  of  the  said  petition.     Whereupon  the 
court  of  mayor  and  aldermen  (after  adjournment,  and 
on  divers  days  which  were  mentioned,)  took  the  petitions 
into  consideration ;   and  having  heard   the  petitioners 
and  M.  Scales  by  their  respective  counsel  and  witnesses 
touching  the  merits  of  the  election,  and  the  qualification 
and  fitness  of  M.  Scales  to  be  such  alderman  as  afore^ 
said,  did,  according  to  the  said  ancient  custom,  examine, 
determine,  and  adjudge  of  and  concerning  the  merits 
of  the  said  petitions,  and  the  qualification  and  fitness 
of  M.  Scales  to  be  admitted,  &c. ;  and  adjudged  that  the 
said  M.  Scales  was  not,  and  they  did  then  certify  that  in 
truth  and  in  fact  M.  Scales  then  and  there  was  not  a 

sufficient 
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sufiBcient  freeman  of  the  said  city  to  hold  the  said  place        1832. 

and  office^  for  the  reason  stated  in  the  said  first  petition       • 

in  that  behalf;  and  they  did  also  adjudge  and  determine,        against 

according  to  the  discretion  and  sound  consciences  of  the  and  Aldem 

said  mayor  and  aldermen,  that  the  said  M.  Scales  was 

not  a  person  fit  and  proper  to  support  the  dignity  and 

discharge  the  duties  of  the  said  place  and  office  of  an 

alderman  of  the  said  city ;  and  they  certified  that  for 

the  canses  aforesaid,   and   each   of  them  respectively, 

Jkf.  Scales  was  not  a  sufficient  citizen  and  freeman,  nor 

a  fit  and  proper  person  to  entitle  him  to  be  admitted 

and  sworn  into  the  place  and  office  of  alderman  of  the 

said  ward  of  Portsoken^  according  to  the  custom  of  the 

said  city ;   and  they  returned   that  the  said  M.  Scales^ 

for  the  reason  in  that  behalf  before  alleged,  was  not  duly 

elected  into  the  place  and  office  of  alderman  of  the  said 

ward  of  Portsoken^  as  by  the  said  writ  was  supposed 

and  suggested ;  and  for  these  reasons  and  causes  they, 

the   said   mayor  and  aldermen,  could  not  adroit  and 

swear,  nor  ought  they   to   admit  and  swear  the  said 

M.  Scales  into  the  said  place  and  office,  &c.  as  by  the 

said   writ   they    were    commanded.      The    prosecutor 

having  moved  for  a  concilium,  the  case  was  set  down 

in  the  crown  paper,  and  in  last  Michaelmas  term  was 

argued  by 

Plail  for  the  crown.  The  return  must  be  quashed, 
because  the  custom  therein  alleged  is  bad  in  point 
of  law.  By  that  custom,  the  defendants  claim,  first, 
a  right  of  examining  into  the  validity  of  every  elec- 
tion by  the  court  of  wardmote;  and,  secondly,  they 
claim  a  right,  even  though  the  party  returned  to  them 
be  properly  elected,  of  refusing  to  admit  him  to  the 

S  4  office, 
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18S1^«        office,  if,  in  their  judgment,  he  be  a  person  not  qualified 
to  fill  it     First,  such  a  power  is  wholly  inconsistent 

The  KiKO  '^  / 

against  with  the  Statute  11  G.  1.  c.  18.  5.  ?•,  which  enacts,  that 
And  Aldermen  the  right  of  election  of  aldermen  for  the  several  wards 
of  the  city  of  London^  shall  belong  and  appertain  to 
freemen  of  the  said  city  being  householders,  paying  scot 
as  thereinafter  mentioned,  and  bearing  lot  when  required 
in  their  several  and  respective  wards,  and  to  none  other 
whatsoever.  Now,  if  the  power  assumed  by  the  court  of 
mayor  and  aldermen,  under  the  alleged  custom,  be  esta- 
blished, the  act  of  parliament  will  be  abrc^ated,  for  the 
elecdon  must  be  virtually  vested  in  them,  because,  on  a 
mere  surmise  that  a  petition  has  been  presented  to  them, 
which  they  decide  upon  without  assigning  any  cause 
upon  which  issue  can  be  taken,  they  can  reject  every 
person  proposed.  Here,  a  petition  surmises  that  a  long 
time  ago  the  prosecutor  had  commenced  an  apprentice- 
ship, a  few  days  perhaps,  before  he  was  fourteen,  and, 
therefore,  he  was  not  a  good  freeman.  But  he  has  been 
admitted  to  the  right  of  freedom  according  to  the  custom 
of  the  city.  By  the  refusal  to  admit  him  into  the  office 
of  alderman,  this  corporate  body,  in  effect,  deprives 
him  of  his  fireedom,  in  which  he  has  a  vested  interest. 
He  was,  at  all  events,  a  fi-eeman  de  facto,  and  (hat  is  a 
sufficient  qualification  if  he  was  chosen  by  the  m^ority 
of  the  electors.  Suppose,  before  this  election,  the  cor- 
porate body  had  proceeded  to  oust  him  of  his  freedom, 

and  a  mandamus  had  issued  to  restore  him,  they  could 
« 

not  have  returned  that  certain  persons  had  petitioned 
them,  and  had  surmised  matters  which  they  had  deter« 
mined  to  be  true.  They  must  have  expressly  averred 
that  they  were  true,  and  must  have  assigned  the  causes^ 
«o  that  this  Court  could  decide  upon  their  sufficiency. 

Jhea 
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Then  the  right  claimed  is  inconsistent  with  the  by-law  18S2. 
of  the  reiim  of  Anne,  whereby  it  was  enacted,  that  there 
should  be  returned  only  one  sufficient  citizen  and  free-  agamti 
man  to  the  court  of  aldermen,  instead  of  two  as  pre*  and  Aldennen 
scribed  by  the  ordinance  made  under  Ric.  II.  That, 
coupled  with  the  act  of  11  G.  h  c.  18.,  shews  that  the 
court  of  aldermen  can  have  no  power  of  selection. 
Besides,  the  custom  must  be  bad,  inasmuch  as  the  power 
of  selection  thereby  claimed  is  so  liable  to  abuse,  that 
its  existence  is  inconsistent  with  public  policy*  The 
court  of  aldermen  might,  on  account  of  political  opi- 
nioos,  or  from  any  other  improper  motive,  exclude 
any  person  returned  to  them  by  the  wardmote.  The 
grounds  of  amotion  must  always  be  precisely  and  dis- 
tinctly stated  in  the  return.  Sex  v.  The  Mayor  of 
Abingdon  (a),  Bex  v.  The  Mayor  of  Liverpool  (6),  Bex 
V.  The  Mayor  of  Lyme  Begis  (c).  Here,  the  custonpi 
relative  to  the  apprenticeship  is  not  stated  precisely,  it 
is  only  to  be  collected  by  inference  from  the  petition,  ^o 
that  the  prosecutor  could  not  traverse  it,  and  though  it 
may  be,  that  he  is  not  a  freeman  by  apprenticeship,  yet 
he  may  have  acquired  the  freedom  by  other  means, 
which  is  not  negatived.  The  return  is  altogether  bad, 
as  not  stating  the  precise  grounds  of  objection.  In  Bag^a 
case  (<0«  it  was  resolved,  ^^  that  the  cause  of  disfranchise? 
ment  ought  to  be  grounded  upon  an  act  which  is  against 
the  du^  of  a  citizen  or  burgess,  and  to  the  prejudice  of 
the  public  good  of  the  city  or  borough  whereof  be  is  a 
citizen  or  burgess,  and  against  his  oath  which  he  jtool^ 
when  he  was  sworn  a  freeman  of  tlie  city  or  borough." 
llere,  however,  nothing  of  that  kind  is  alleged  to  de^ 

(«)  2  SaUt.  432.  (6)  2  Burr,  723. 

(c)  Doug.  149.  (rf)  1 1  Co,  98. 

priye 
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1882.       prive  him  of  his  right  as  freeman.     With  respect  to  the 

latter  petition,   the  return   is   only,   that  the  petition 

againti       charged  circumstances,  which,  in  the  judgment  of  the 

The  Mayor 

•nd  Aldermen  petitioners,  rendered  the  said  M.  Scales  an  unfit  and 
improper  person  to  be  admitted  and  sworn.  It  is  im- 
possible to  collect  what  were  the  complaints  there  charged 
against  him,  upon  which  the  court  of  aldermen  have 
decided;  and  this  Court,  who  have  the  power  of  review- 
ing their  judgment,  are  not  informed  of  the  grounds  on 
which  it  went.  The  power  of  amotion  may  be  incident 
to  every  corporation,  but  on  return  to  a  mandamus  the 
defect  of  title  in  the  party  amoved,  ought  to  be  shewn. 

Fdlett  contrL  The  authorities  cited  apply  to  cases 
where  a  mandamus  has  been  granted  to  restore  a  person 
removed  from  a  corporate  oflSce.  Here,  the  mandamus 
is  to  admit  the  prosecutor  to  the  office  of  alderman,  not 
to  restore  him  after  amotion.  It  states  two  grounds, 
first,  that  he  was  duly  elected ;  and,  secondly,  that  the 
court  of  mayor  and  aldermen  ought  to  admit  him  to  the 
office.  Now,  the  return  applies  separately  to  each  of 
those  grounds,  and  several  distinct  matters  may  be  re- 
turned to  different  parts  of  the  writ.  It  is  stated  that 
the  defendants  have  jurisdiction,  first,  of  examining 
concerning  the  election  and  return  of  every  person 
elected  into  the  place  of  alderman,  as  in  Alderman 
Winchester's  case,  in  Bex  v.  The  Mayor  and  Aldermen 
xjf  London  {a) ;  and,  secondly,  of  examining  and  de- 
termining whether  or  not  the  person  returned  by  the 
wardmote  as  an  alderman,  is,  according  to  the  dis- 
cretion and  sound  consciences  of  the  mayor  and  alder- 

men^ 
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tnen,  a  fit  and  proper  person,  and  duly  qualified  in  that        1832. 
behal£     It  then  sets  Out  a  custom,  "  that  the  person  to      ^    „ 

;  '  The  Kino 

be  elededj  admitted   and  sworn  in,  should  be  a  free-        agamu 

The  Major 

man;"  and,  secondly,  ^^  that  a  person  to  be  admitted  and  Aldermen 

of  liOirOON* 

into  such  office,  should  be  a  fit  and  proper  person  to  sup- 
port the  dignity  and  discharge  the  duties  of  the  office,** 
according  to  the  discretion  and  sound  consciences  of  the 
mayor  and  aldermen  for  the  time  being.  The  return 
then  states  two  petitions,  one  relating  to  Mr.  Seeders  suf- 
ficiency as  a  freeman ;  the  other,  to  his  fitness  to  hold 
the  office :  and  that  the  court  of  mayor  and  aldermen, 
after  hearing  the  evidence,  decided,  first,  that  he  was 
not  a  sufficient  freeman  (upon  which  the  prosecutor 
might  have  taken  an  issue) ;  and,  secondly,  that  they 
in  their  sound  consciences  adjudge  him  to  be  unfit  to  be 
admitted  and  sworn  into  the  office.  In  Rex  v.  The 
Mayor  and  Aldermen  of  London  {a\  the  point  turned 
upon  the  validity  of  the  election,  and  it  was  contended 
that  the  court  of  aldermen  had  an  exclusive  jurisdiction ; 
but  it  was  determined  that  this  Court  had  still  a  power 
of  review.  Here,  however,  the  question  is  not  whether 
the  prosecutor  was  duly  elected,  but  whether,  having  the 
majority  of  votes,  and  having  been  properly  elected  by 
that  part  of  the  corporate  body  in  whom  the  right  of 
election  was  vested,  he  has  a  right  to  be  admitted  and 
sworn  in,  the  right  of  election  being  in  one  part  of  the 
corporate  body,  and  the  right  of  examining  the  merits 
of  such  election,  and  the  right  of  approval,  being,  either 
by  charter  or  usage,  in  another.  Such  rights  may,  by 
the  charter,  have  been  vested  in  a  stranger,  or  in  a  part 
of  the  corporation  itself.  The  custom  is  not  incon- 
sistent with  the  1 1  G.  1.  C.18.  5.  7.     The  object  of  that 

(a)  9.^.  j-C.L 

statute 


of  LovooK. 
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1832.        statute  was  to  regulate  the  mode  of  election,  and  the 
^■""        section  referred  to  is  confined  to  the  election  of  alder* 

Th€  Kwo 

agttuui        men  and  common  councilmen,  and  it  enacts  that  the 
and  AldcrroeD    right  to  elect  shall  be  in  certain  persons.     It  does  not 

affect  the  right  of  examination  and  approval  here 
claimed.  In  the  case  of  the  lord  mayor,  where  two 
persons  are  to  be  elected  by  the  livery,  it  does  not  take 
away  from  the  court  of  aldermen  the  power  of  selecting 
one  out  of  two  returned. 

Then,  as  to  the  supposed  want  of  allegation  that  the 
prosecutor  was  not  a  su£Scient  freeman,  assuming  that 
the  ground  of  removal  must  be  clearly  set  forth  in  the  re- 
turn to  a  mandamus  to  restore,  yet,  where  it  is  a  neces- 
sary qualification  that  the  party  should  be  a  freeman, 
and  there  is  an  ascertained  defect  in  his  title  as  such,  th^ 
Court  will  not  order  him  to  be  admitted  when  he  can  be 
ousted  immediately.  But  there  is  no  want  of  precision 
here.  The  return  states  that  a  petition  was  presented, 
which  alleged,  in  effect,  that  the  party  was  not  a  free- 
man, because  he  had  been  admitted  to  his  freedom  as 
having  served  an  apprenticeship,  whereas  he  had  bound 
himself  before  he  had  attained  the  age  of  fourteen  years. 
It  is  not  necessary  to  set  out  the  Cjustom  in  that  respect ; 
it  can  be  certified  by  the  recorder  at  any  time;  and, 
indeed,  it  was  so  certified  in  the  reign  of  James  I.  But 
the  return  expressly  alleges  that  the  prosecutor  was  not 
a  sufficient  freeman,  and  that  he  might  have  traversed. 
His  having  exercised  the  office  of  freeman  for  more  than 
six  years,  will  not  aid  him,  because  this  is  not  a  de- 
rivative title,  but  is  itself  the  necessary  qualification  for 
.a  fresh  office.     Rex  v.  Siokes  (a). 

Then,  with  reference  to  the  second  point,  the  custom 

(a)  2M»4:S.  71. 

for 
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for  tbe  court  of  mayor  and  aldermen  to  approve  the        1832. 
election  is  a  good  and  valid  custom.     There  would  be        — 

.  The  KiMo 

no  illegality  in  such  a  power,  if  created  expressly  by  the  agahiu 
charter.  The  office  of  alderman  of  London  is  one  of  aod  Aldermea 
great  trust  They  are  justices  of  the  peace  of  the  capital 
of  the  kingdom.  Their  names  are  in  the  commission 
of  oyer  and  terminer,  and  the  lord  mayor  must  be 
taken  from  their  body.  County  magistrates  are  ap- 
pointed by  the  crown,  and  a  discretion  is  always  exeiv 
cised  in  their  selection ;  and  it  is  important  in  the  ci^ 
oi  London^  where  the  aldermen  hold  the  office  for  their 
lives,  that  there  should  be  some  power  of  control  over 
the  election,  to  prevent  an  improper  person  from  filling 
the  office.  Here  that  discretion  is  lodged  in  the  court 
of  mayor  and  aldermen.  In  the  case  of  the  lord  mayor, 
the  right  of  approval  is  in  the  king.  Here,  the  custom 
being  immemorial,  it  must  be  presumed  that  the  king, 
by  his  charter,  instead  of  reserving  this  right  to  himsell*^ 
vested  it  in  the  court  of  mayor  and  aldermen.  It  is  said 
that  the  power  is^  liable  to  abuse ;  but  if  it  be  abused, 
there  is  a  remedy.  If  the  court  of  mayor  and  aldermen 
had  decided  from  improper  motives,  and  not  according  to 
their  discretion  and  sound  consciences,  that  part  of  the 
return  might  have  been  traversed,  and  the  fact  of  their 
having  been  influenced  by  any  improper  motive  would  be 
evidence  upon  the  issue.  They  would  also  be  liable  to  a 
criminal  information.  A  right  of  approval  like  this  exists 
in  many  cases.  In  Wright  v.  Fcctsxett  (a)  the  custom  was, 
that  every  person  admitted  and  sworn  into  the  office  of 
free  burgess,  or  freeman  of  the  borough  of  Morpeth^  was 
to  be  approved  by  the  lord  of  the  manor  and  borough ; 

(o)  4  Atrr.  2041. 

and 
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1832.        and  the  return  was  objected  to,  but  held  good ;  and  it 
^""""       was  never  suggested  that  such  a  right  of  approval  might 

The  KiN0 

againti       not  exist     In  TAe  Qjieen  v.  Tke  Mayor  of  Norosich  (a), 

Hie  Mayor 

•Bd  Aldenneii  where  the  return  to  a  mandamus  alleged  that  the  custom 
HOOK.  ^^  electing  aldermen  of  Norwich  was  the  same  as  in 
Londonf  and  that  in  Lofidouj  if  a  person  be  elected  al- 
derman by  the  ward,  the  court  of  aldermen  may  reject 
him,  though  the  return  there  was  held  bad,  the  power 
of  approval,  as  exercised  in  Londouy  was  recognised  by 
Mr.  Justice  PffweU.  And  so  it  was  in  The  Queen  v.  Sir 
Gilbert  Heathcote  (J).  In  Rex  v.  Dr.  Askew  {c)  a  power 
of  disapproval  by  the  comitia  majora  of  the  college  of 
physicians,  after  the  party  had  been  ballotted  for  and 
approved  by  the  comitia  minora,  was  held  valid  by  this 
Court.  These  authorities  shew  that  such  a  general  dis- 
cretionary power  of  approval  is  not  illegal  in  itself.  The 
next  objection  is,  that  the  causes  of  the  rejection  have  not 
been  set  forth;  but  if  the  court  of  mayor  and  aldermen 
have  the  power  of  exercising  a  discretion,  they  ought 
not  to  state  the  reasons  which  guided  them  in  coming 
to  a  conclusion.  In  Rex  v.  The  Mayor  of  London  (rf) 
the  point  arose  upon  the  election,  and  this  Court  had 
a  right  to  see  the  grounds  of  decision  on  the  return, 
in  order  to  determine  the  validity  of  the  election.  It 
has  been  said,  that  in  cases  of  amotion,  the  causes 
of  amoval  must  be  set  forth.  In  Rex  v.  The  Mayor 
(^London  {e)  Parke  J.  (then  at  the  bar)  says,  "  If  the 
corporation  have  the  power  to  elect  persons,  or  not,  at 
their  discretion,  this  Court  cannot  interfere.  Rex  v.  The 
Corporation  of  Eye  {g).    The  same  principle  governs  the 

(a)  2  lA,  Raym.  1244.  (6)  Foriescue,  283. 

(c)  4 Burr.  2186.  (d)  9B,4;C.l. 

(e)  9  P.  4f  C.  21.  (g)  4B.4;J.  271.     I  B.  Jj:  C.  85. 

cases 


IN  THE  Second  Year  of  WILLIAM  IV.  267 

cases  of  amotion.     At  common  law,  corporate  bodies        1832. 

have  no  power  to  amove  a  party  from  his  franchise  until 

he  has  been  convicted  of  an  offence.     Bag^s  case  (a).        against 

All  power  beyond  that  must  be  derived  from  the  char-  and  Aldermen 

ter.     If  that  gives  power  to  amove  for  reasonable  cause, 

this  Court  will  inquire  into  the  cause,  but  if  there  is 

pmer  given  to  amove  for  such  cause  as  the  corporation 

think  reasonable^  this  Court  cannot  inter/ere.**     So  that, 

even  as  to  amoval,  which  is  not  the  case  now  before  the 

Court,  the  same  rule  applies.     In  Rex  v.  The  Mayor  of 

Stratford-upon-Avon  (i),   a  town-clerk  chosen   durante 

bene  placito  was  held  to  be  removable,  though  no  cause 

or  summons  to  answer  was  returned.     It  was  there  said 

by  the  Court,  it  was  to  no  purpose  to  summon  him  to 

answer  whom  they  may  remove  without  a  crime.     So  in 

Sex  V.  The  Burgesses  qfAndover{c%  where  there  was  a 

power  to  remove  common-councilmen  at  discretion,  it 

was  held  not  to  be  necessary  to  set  forth  any  reason ;  and 

the  same  principle  is  recognized  in  Hex  v.  The  Bishop  of 

London  (d).     The  Queen  v.  The  Burgesses  of  Ipswich  {e) 

shews  that  the  reasons  ought  not  to  be  stated  where  there 

is  power  to  amove  at  discretion ;  for  if  they  be  set  forth, 

and  appear  insufficient  on  the  return,  the  Court  will 

quash  it.     In  Rex  v.  T^e  Guardians  of  the  Church  of 

Thame^  Oxford  (g),  it  was  held,  that  on  a  mandamus  to 

restore  an  officer  who  is  in  at  pleasure  only,  it  is  a  good 

return  to  say  it  was  their  pleasure  to  remove  him ;  and 

in  such  a  case  a  summons  is  not  necessary.     Besides, 

where  a  party  is  to  act  upon  his  discretion,  it  is  obvious 

that  many  matters  will  and  may,  properly,  operate  upon 

his  mind,  which  cannot  be  the  subject  of  proof,  and 

(a)  11  Co.  94.  (6)  1  Lev.  291. 

(c)   ILd.  Raym.  7ia  (d)  13  East,  419. 

{e)  2LtL  Raym,  124a  (g)  1  Str.  1 15. 

ought 
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1832.        ought  not  to  be  subjected  to  inquu*y.     [Parke  J.    Bex 
¥•  The  Bishop  of  Gloucester  (a)  is  an  authority  on  this 
tigahiM        point] 

The  Major 
And  Aldermen 

"^  '  Plait  in  reply.  Bex  v«  Stokes  {p)  does  not  decide  the 
point  there  raised;  the  rule  for  the  information  was 
made  absolute,  that  it  might  be  solemnly  determined. 
In  Wright  v.  Fawcett  {c),  the  right  of  election  was  in 
certain  persons,  the  power  of  approval  in  the  lord  of  the 
manor,  and  that  of  admission  in  the  steward,  which  clearly 
shewed  that  the  power  of  approval  was  not  incident  to  the 
right  of  admission.  Here,  the  right  claimed  is  qualified ; 
the  mayor  and  aldermen  cannot  act  upon  their  own 
knowledge,  but  have  only  authority  to  examine  and  ap- 
prove when  complaint  is  made  to  them  on  petition;  the 
power  does  not  arise  unless  there  is  such  an  application. 
Such  a  right  is  not  answerable  to  the  object  for  which  it 
is  alleged  to  be  given.  The  cases  of  removal  without 
cause  assigned,  where  the  appointment  has  been  during 
pleasure,  are  not  analogous  to  the  present. 

Lord  Tenteroen  C.  J.  I  am  of  opinion  that  the 
return  to  the  mandamus  is  sufficient.  The  writ  supposes 
two  points.  First,  that  Mr.  Scales  was  duly  elected  to 
the  office  of  alderman.  Secondly,  that  he  ought  to  be 
admitted.  And  the  retdm  in  answer  thereto  is  founded 
on  a  custom  consisting  of  two  parts.  By  the  first,  the 
court  of  lord  mayor  and  aldermen  claim  the  power  of 
examining  into  the  election  and  the  return  of  any  per- 
son elected  by  the  wardmote,  whensoever  the  merits 
thereof  have  been  questioned  on  petition ;  by  the  second, 
they  claim  the  power  of  examining  and  determining 

(a)  2  B.  fjitU  15S.  (6)  2M.iS.  71.  (c)  4  Burr.  2041. 

whether 
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whether  or  not  any  person  so  returned  to  the  mayor  1832. 
and  aldermen,  as  an  alderman,  is,  according:  to  their  "  ~ 
discretion  and  soand  consciences,  a  fit  and  proper  per-        against 

^     ^      ^  The  Mayor 

son  and  duly  qualified  in  that  behalf,  whensoever  the  and  Aldermen 
fitness  and  qualification  of  the  person  so  returned  has 
been  brought  into  question  on  petition  presented  to  them. 
My  judgment  is  entirely  founded  on  this  latter  part  of 
the  custom,  and  I  therefore  give  no  opinion  upon  the 
first  part,  not  thinking  it  necessary  to  do  so  in  order 
to  decide  this  case.  The  return  having  set  forth  this 
custom,  for  the  court  of  mayor  and  aldermen  to  examine 
into  the  fitness  of  the  party  elected,  further  states  that  a 
petition  was  presented  by  certain  persons  interested  in 
the  election,  complaining  that  Mr.  Scales  was  not  a 
person  fit  and  proper  to  hold  the  office  of  alderman ; 
that  they  took  that  petition  into  their  consideration,  and 
that,  having  heard  the  petitioners  and  Mr.  Scales  by 
their  counsel  and  witnesses,  touching  the  qualification 
and  fitness  of  Mr.  Scales  to  be  such  alderman,  they  did, 
according  to  the  said  ancient  custom,  determine  and 
adjudge,  according  to  their  discretion  and  soutid  con- 
sciences, that  Mr.  Scales  was  not  a  person  fit  and  proper 
to  support  the  dignity  and  discharge  the  duties  of  the 
said  office.  This,  therefore,  brings  the  case  to  the 
single  question,  whether  or  not  this  custom,  as  alleged, 
be  good  and  valid  in  law.  Now  it  has  been  argued  in 
support  of  the  writ,  and  against  the  validity  of  the  return, 
that  such  a  power  of  determining  whether  a  person 
elected  by  the  wardmote  is  duly  qualified  to  hold  the 
office,  is  inconsistent  with  the  act  of  parliament,  which 
has  prescribed  the  mode  of  election  ;  but  it  appears  to 
me  that  the  right  of  election,  and  the  right  of  approval, 
(as  it  has  been  properly  expressed,)  are  in  themselves 
Vol..  III.  T  matters 
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1832.        matters    perfectly   distinct.      Although,    therefore,  the 

«,^  J-  right  of  election  has  been  settled  by  the  legislature,  (and 

agaimt        it  is  impossible  to  say  that  any  mode  of  election,  otherwise 

The  Mayor  ^  ^  "^ 

and  Aldermen   than  according  to  the  ri^ht  so  settled  and  ordained  can 

of  JjOnjaoJK* 

be  a  good  election,)  yet  it  by  no  means  follows  that  the 
election  having  been  according  to  the  terms  prescribed 
by  the  statute,  a  power  that  cannot  arise  till  after  the 
election,  viz.  that  of  determining  upon  the  fitness  of  the 
person,  and  approving  or  disapproving  of  him,  may  not 
be  exercised.  The  two  rights,  election  and  approbation, 
in  my  judgment  are  perfectly  distinct,  and  were  so  spoken 
of  by  Mr.  J.  Powell,  one  of  the  most  learned  judges 
of  bis  day,  in  the  case  of  The  Qjieen  v.  The  Mayor  of 
Norwich  {a). 

Then  what  is  the  objection  to  the  validity  of  this 
custom?  It  is  said  that  it  is  liable  to  abuse.  The 
answer  to  that  is,  that  there  can  be  no  custom,  no  ordin- 
ance by  charter,  no  ordinance  by  statute,  no  ordinance 
by  any  human  tribunal  or  human  authority,  which  may 
not,  peradventure,  be  abused  and  applied  occasionally 
to  the  furtherance  of  improper  objects ;  but  if  it  were  held 
that,  because  a  power  might  be  abused,  it  therefore  could 
not  legally  exist,  such  a  judgment  would  go  to  destroy 
almost  every  power  which  exists  in  this  or  any  other 
country.  It  is  said  that  great  temptation  may  arise  upon 
political  grounds  to  pervert  this  power  to  improper  pur- 
poses, but  the  right  claimed  is  to  be  exercised  according  to 
discretion  and  conscience;  a  perverse  and  unconscientious 
exercise  of  it  would  expose  the  members  of  the  Court  to 
serious  consequences.  One  motive  must  always  be  ex- 
pected to  act  upon  the  minds  of  the  lord  mayor  and 

• 

(fl)  2Ld,  Ratftn,  1244. 

aldermen. 
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aldermen,  and  that  is,  a  desire  to  maintain  the  honour  1832. 
and  dignity  of  a  society  in  whose  honour  and  dignity 
those  of  the  city  itself,  as  well  as  the  administration  of  against 
justice  within  it,  and  the  maintenance  of  all  its  liberties  and  Aldermefi 
and  franchises,  are  materially  concerned.  Then  it  is 
said,  that,  allowing  the  custom  to  be  good,  the  defendants 
ought  to  shew  the  grounds  of  their  disapproval ;  but  the 
cases  which  have  been  cited  are  decisive  against  this  ob- 
jection, and  so  is  all  reason ;  for  if  a  matter  is  left  to  the 
discretion  of  any  individual  or  body  of  men,  who  are  to 
decide  according  to  their  own  conscience  and  judgment, 
it  would  be  absurd  to  say  that  any  other  tribunal  is  to 
enquire  into  the  grounds  and  reasons  on  which  they 
have  decided,  and  whether  they  have  exercised  their 
discretion  properly  or  not.  If  such  a  power  is  given  to 
any  one,  it  is  sufficient  in  common  sense  for  him  to  say 
that  he  has  exercised  that  power  according  to  the  best 
of  his  judgment.  For  these  reasons,  and  upon  the  au- 
thority of  the  cases  cited  for  the  defendants,  I  am  of 
opinion  that  this  part  of  the  return  is  good ;  and  that, 
without  deciding  any  thing  on  the  first  question  raised 
upon  the  record,  is  a  sufficient  reason  why  the  court  of 
mayor  and  aldermen  should  not  be  compelled  to  admit 
Mr.  Scales  to  the  office  of  alderman, 

Parke  J.  I  am  also  of  opinion  that  the  return  to 
this  mandamus  is  good,  and  when  the  return  and  nianr 
damns  are  attentively  considered,  I  own  it  appears  to 
me  an  extremely  clear  case.  The  rule  of  law  is,  that 
wherever  there  is  a  mandamus  directed  to  a  party  to  do 
some  act,  or  to  return  some  cause  to  the  contrary,  it  is 
competent  to  that  person  to  return  as  many  causes  as 

T  2  he 
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1832.        be  pleases,  provided  they  are  not  inconsistent;  and  if 

any  one  of  them  is  sufficient,  no  peremptory  mandamus 

against        will  be  awarded.     Now  in  the  present  case  we  must 

The  Mayor  .  .      o  n^i  •        • 

And  Aldermeo  assume  that  the  return  is  true  in  fact.  The  question  is 
whether  it  is  sufficient  in  law.  The  writ  states  that  the 
prosecutor  bad  been  duly  elected  alderman  and  ought 
to  be  admitted.  The  answers  are,  first,  that  he  was  not 
duly  elected,  because  he  was  not  a  sufficient  freeman,  for 
the  reason  stated  in  the  first  petition  referred  to :  upon 
that  I  give  no  opinion,  for  the  case  does  not  require  it. 
The  second  answer  is,  that  by  ancient  custom  the  court 
of  mayor  and  aldermen  have  the  power  of  examin- 
ing and  determining,  according  to  their  discretion  and 
sound  consciences,  upon  the  fitness  of  any  person  re- 
turned to  fill  the  office;  and  further,  that  it  is  a 
necessary  qualification  that  the  party  to  be  admitted 
should  be  a  fit  and  proper  person  to  support  the  dignity 
and  discbarge  the  duties  of  that  office;  so  that  the 
question  is  reduced  to  this,  whether  that  custom  be  or 
be  not  a  valid  custom  in  point  of  law.  Two  objections 
are  raised  to  it;  first,  that  it  is  inconsistent  with  the 
statute  of  11  G.  1.  c,  18.  s,  7.  The  answer  given  to  that 
by  my  Liord  is  quite  satisfactory;  that  the  clause  has 
nothing  to  do  with  the  discretionary  power  of  admission, 
it  is  confined  to  the  election  only.  Then,  as  to  the 
custom  itself,  I  take  it  to  be  valid  in  law.  If  such  a 
power  of  approval  had  been  inserted  in  the  original 
charter,  there  could  have  been  no  question  that  it  would 
have  been  perfectly  good.  One  instance  has  been  pro- 
duced, that  in  Rex  v.  Tlie  Burgesses  of  Andover  (a),  where 
there  is  by  charter  a  discretionary  power  of  amotion. 

(a)   1  Ld.  Raym,  liO, 

If 
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If  there  is  no  objection  in  point  of  law  to  such  a  clause        1832. 

being  introduced  into  an  original  charter,  I  can  see  none 

to  this  power  of  approval  existing  in  the  city  by  imme-        against 

The  Major 
morial  custom.  and  Aldermen 

of  LoNDOir. 

Taunton  J.  I  am  of  the  same  opinion.  Where  the 
return  to  a  mandamus  consists  of  distinct  and  inde- 
pendent matters,  it  is  sufficient  if  any  of  them  be  good. 
I  therefore  omit  saying  any  thing  as  to  that  part  of 
the  return  which  applies  to  the  supposed  insufficiency  of 
the  prosecutor,  in  consequence  of  his  not  being  properly 
bound  apprentice,  because  I  am  very  clearly  of  opinion 
that  the  other  part  of  the  return  which  refers  to  his 
general  unfitness,  is  sufficient  to  warrant  the  Court  in 
saying  that  a  peremptory  mandamus  should  not  go. 
Taking  the  custom  simply  by  itself,  it  is  a  good  custom 
mlaw.  I  see  nothing  unreasonable  in  it;  on  the  contrary, 
I  thfnk  it  may  be  justified,  and  probably  was  warranted 
in  the  first  instance  by  every  consideration  of  expediency. 
Here,  the  court  of  mayor  and  aldermen  have  not  deter- 
mined without  evidence,  for  they  have  heard  the  parties 
and  their  witnesses,  and  have  adjudicated  that,  in  their 
discretion  and  sound  consciences,  Mr.  Scales  is  not  a  fit 
and  proper  person  to  be  alderman.  They  have  acted, 
therefore,  upon  a  reasonable  and  legal  custom,  and  • 
having  so  acted,  it  appears  to  me  that  this  Court  has 
not  jurisdiction  to  disturb  that  conchision  to  which 
they  have  come  according  to  their  discretion  and  sound 
consciences.  But  then  it  is  said  that  they  ought  to 
have  set  forth  the  grounds  upon  which  they  arrived 
at  that  conclusion.  I  think  that  this  is  one  of  those 
cases  in  which  it  is  probably  much  better  that  the 
grounds  should  not  be  disclosed,  because  the  circum- 

T  3  stances 


/  '■ 
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1852.       stances  which  regulate  the  exercise  of  a  discretion  like 

this  may  be  such  that  it  would   be  extremely  incon- 

agamst       venient  for  a  traverse  to  be  taken.     It  is  unnecessary. 

The  Mayor 

•od  Aldermen  however,  to  proceed  upon  that  reasoning,  because  this 
return  is  sufficiently  justified  by  the  cases  cited,  (and 
more  might  have  been  adduced),  which  shew  that  where 
a  corporate  office  is  held  durante  bene  placito,  it  is  a 
sufficient  return  to  a  mandamus  that  the  corporation 
have  determined  their  pleasure ;  but  if  the  corporation 
are  so  candid  as  to  state  their  reasons,  and  allege  bad 
ones,  this  Court  will  in  such  cases  interfere.  Tlie  sta- 
tute of  11  G.  1.  has  nothing  to  do  with  this  case.  It 
applies  only  to  the  mode  of  election,  and  declares  who 
shall  be  the  electors,  but  leaves  all  the  other  matters,  as 
to  the  admitting  and  swearing  in  the  parties,  just  as 
they  were  before.  When  the  officer  is  elected,  the  court 
of  aldermen  have  an  independent  right  to  examine  into 
his  general  fitness.  In  this  case  they  have  so  examined 
according  to  their  discretion  and  sound  conscience,  and 
that  being  so,  I  am  of  opinion  that  this  Court  has  no 
power  to  say  that  they  have  done  wrong. 

Patteson  J.  I  beg  to  be  understood  as  expressing 
no  opinion  upon  the  first  point,  either  as  to  the  form  of 
the  return  or  the  cause  assigned  :  my  judgment  proceeds 
entirely  upon  the  latter  cause  stated,  which  is  not  incon- 
sistent with  the  first.  The  only  question  raised  as  to 
that  part  of  the  return  is,  whether  the  custom  there  stated 
be  valid  in  law.  Two  objections  are  taken  to  it;  first, 
that  it  is  inconsistent  with  the  act  of  the  11  G.  1.;  and, 
secondly,  that  it  is  unreasonable,  because  liable  to  be 
abused.  I  cannot  see  that  the  custom  is  inconsistent 
with  the  statute,  because  that  relates  only  to  the  parties 

who? 
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who  are  to  elect,  whereas  the  custom  is  not  in  operation        1832. 
till  after  the  election ;  it  expressly  relates  to  the  person 

The  King 

returned.      It  appears  to  me  a  very  reasonable  custom,        against 

A  1  •  r  1  ,  .        The  Mayor 

and  a  very  proper  tnmg,    that  such  a  power  as  this  and  Aldermen 
should  be  reposed  somewhere.    With  respect  to  its  liabi-  ^      ^ ' 

lity  tobe  abused,  a  satisfactory  answer,  and  one  to  which 
I  can  add  nothing,  was  given  by  my  Lord.  Then,  as  to 
returning  the  reasons  which  guided  the  discretion  of  the 
lord  mayor  and  aldermen,  it  appears  to  me  that  to  re- 
quire this  would  be  wholly  inconsistent  with  the  custom 
itself;  because  then  the  fitness  and  qualification  of  the 
person  would  be  determined,  not  by  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen,  but  by  the 
discretion  and  sound  consciences  of  this  Court.  It 
therefore  appears  to  me  that  this  is  a  good  return. 

Judgment  for  the  defendants. 

The  Judges  having  delivered  their  opinion  as  above 
on  the  19th  of  Naoember  1831,  the  judgment  was  entered 
up  of  record  as  of  Michaelmas  term,  as  follows:  — 

"  Whereupon  all  and  singular  the  premises  being 
seen  and  fully  understood  by  the  Court  of  our  said  lord 
the  king  now  here,  it  is  considered  and  adjudged  by 
the  said  Court  here,  that  the  said  return  is  good  and 
sufficient  in  law  to  preclude  him  the  said  Michael  Scales 
from  being  admitted  into  the  said  place  and  office  of 
alderman  of  the  ward  of  Portsoken^  in  the  said  city  of 
London,  and  that  the  said  mayor  and  aldermen  of  the 
city  of  London  do  go  without  day  in  this  behalf." 

After  the  judgment  had  been  so  entered  of  record, 
the  prosecutor  filed  several  pleas  traversing  many  of 
the  material  facts  contained  in  the  return.  A  rule  nisi 
was  obtained  on  a  former  day  in  tliis  term  for  taking 

T  4  the 
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1832.  the  traverse  to  the  return  off  the  files  of  the  Court,  on 
'  IT*  the  ground  that  the  prosecutor  had  no  right  after  moving 
against        for  a  concilium  and  obtaining;  the  judirmeut  of  the  Court 

The  Mayor  .  . 

and  Aldermen    upon  the  validity  of  the  return  in  point  of  Jaw,  to  take 

ofLoMDOlC        .  r     l_      /•  •        1   •      • 

issue  on  any  ot  the  tacts  contained  m  it. 

Sir  James  Scarlett  now  shewed  cause.  By  the  statute 
9  Ann.  c,  20.  5. 2.,  the  prosecutor  of  a  mandamus  is  allowed 
to  plead  to  or  traverse  all  or  any  of  the  material  facts 
contained  in  the  return.  He  may  do  so  after  judgment 
given  as  to  the  sufficiency  of  the  return  as  well  as  before. 
Before  the  act,  the  party  prosecuting  a  mandamus  could 
not  bring  an  action  for  a  false  return  until  after  the  re- 
turn had  been  adjudged  to  be  good  in  point  of  law.  In 
Enfield  v.  Hills  (a),  in  an  action  for  a  false  return,  where 
a  verdict  had  been  given  for  300/.  damages,  an  objection 
was  taken  to  the  declaration,  in  arrest  of  judgment,  be- 
cause it  did  not  shew  what  was  done  on  the  return ;  and 
it  was  urged  that  the  return  might  still  be  adjudged  ill, 
and  then  the  plaintiff  would  be  restored  to  his  office,  and 
yet  would  have  damages  for  the  loss  of  his  place;  and  it 
was  contended,  he  ought  to  havQ  waited  till  judgment 
had  been  entered  on  the  return,  and  thereupon  have  de- 
clared. And  the  Court  said,  "  that  although  the  clerks 
ex  officio  do  not  enter  up  judgment  on  the  return  but 
where  they  make  farther  benefit  by  issuing  out  writs  of 
restitution;  yet,  if  judgment  was  given  upon  the  suffi- 
ciency, the  plaintiff  should  have  procured  it  to  be  en- 
tered up,  to  enable  him  to  bring  his  action :  and  they 
strongly  inclined  that  the  declaration  was  naught,  though 
they  gave  no  judgment"     This  case  is  cited  in  Comyns's 

(a)  2  Lev.  236, 

Digest^ 
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Digesti  Mandamus^  (D.  6.\  where  it  is  said,  *<  An  action        1832. 
does  not  lie  for  a  false  return  till  judinnent  be  given  on 

^      ^  ^  The  KjKa 

the  return,  sembleJ^   The  reason  of  the  law,  that  the  party       ngaintt 

The  Mayor 

should  first  take  the  opinion  of  the  Court  on  the  suffi-  and  Aldermeii 
ciency  of  the  return,  was,  that,  if  it  were  insufficient  in 
law,  be  could  not  have  been  prejudiced  by  it  To  alter 
this,  and  to  render  the  proceedings  on  mandamus  more 
speedy  and  effectual,  the  statute  9  Ann.  c.  20.  was  passed. 
After  providing,  by  sect«  1.,  that  the  party  to  whom 
the  mandamus  is  directed  shall  make  a  return  to  the  first 
writ,  by  sect  2.  it  enacts,  that  the  prosecutor  may  plead 
to  or  traverse  all  or  any  of  the  material  facts  contained 
iu  the  return,  to  which  the  person  making  such  return 
sliall  reply,  take  issue,  or  demur ;  and  such  further  pro« 
ceedings  shall  be  had  therein,  for  the  determination 
thereof^  as  might  have  been  had  if  the  person  suing  out 
such  writ  had  brought  his  action  on  the  case  for  a  false 
return.  There  is  nothing  to  shew  that  the  legislature 
intended  to  deprive  the  prosecutor  of  the  right  of  contest- 
ing the  validity  of  the  return  in  point  of  law,  before 
he  denied  any  facts  contained  in  it.  Besides,  the  statute 
says  further,  that  ^^  if  the  verdict  shall  be  found  for  the 
person  suing  such  writ,  or  judgment  given  for  him  upon 
demurrer,  he  shall  recover  his  damages  and  costs  in 
such  manner  as  he  might  have  done  in  such  action  on 

• 

the  case,  and  a  peremptory  writ  of  mandamus  shall  be 
granted  without  delay  for  him  for  whom  judgment  shall 
be  given,  as  might  have  been  if  such  return  bad  been 
adjudged  insufficient;  and  in  case  judgment  shall  be 
given  for  the  person  making  such  return,  he  shall  re- 
cover his  costs  of  suit"  There  can  be  a  peremptory 
mandamus  only  in  case  the  verdict  or  judgment  be  in 

favour   of  the  prosecutor.     Now,  if  he  be  bound  to 

traverse 
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18S2.        traverse  the  return  before  he  takes  the  judgment  6f  the 

_.    J-  Court  upon  its  validity,  and  it  be  insufficient  in  point  of 

a^nst        law,  but  the  facts  stated  in  it  be  true,  the  issue  will  be 

The  Mayor 

•Dd  Aldermen   found  in  favour  of  the  party  making  the  return.     Then 

of  London.  ,.,  in-r*  ii/»ii 

what  IS  the  prosecutor  to  do  r  It  is  very  doubtful  whe- 
ther he  could  apply  to  the  Court  to  quash  the  return, 
because,  where  an  issue  is  joined,  the  statute  authorizes 
the  Court  to  order  a  peremptory  mandamus,  in  cases 

only  where  the  verdict  is  found  for  the  party  who  sues 

» 

out  the  writ. 

The  Attomej/'Generalj  LaWy  Stephen  Serjt.,  and  Fol- 
kit  contra.  The  prosecutor  had  no  right  to  traverse 
the  facts  contained  in  the  return,  after  he  had  moved 
for  a  concilium  and  set  down  the  case  for  argument, 
with  a  view  of  obtaining  the  opinion  of  the  Court  upon 
the  validity  of  the  return  in  point  of  law.  The  judg- 
ment entered  of  record  is  in  its  form  final.  The  mayor 
and  aldermen  are  dismissed  without  dav*  The  defend- 
ants  then  not  being  in  Court,  it  was  not  competent  to 
the  prosecutor  to  come  into  Court  and  plead  when  they 
were  not  there.  The  defendants  being  told  by  the 
Court  they  should  go  without  day,  cannot  be  obliged 
to  take  a  day  which  the  prosecutor  gives  them.  But 
independently  of  the  form  of  the  entry,  upon  general 
principles,  and  according  to  the  ordinary  rules  of  plead- 
ing, the  judgment  is  final.  It  is  in  the  nature  of  a 
judgment  on  demurrer  to  a  declaration,  for  the  return 
to  a  mandamus  is  in  the  nature  of  a  declaration.  The 
prosecutor  by  applying  to  this  Court  for  a  concilium, 
does  that  which  is  equivalent  to  alleging  (as  he  would 
on  a  demurrer)  that  the  matters  stated  in  the  return 
are  insufficient  in  point  of  law  to  preclude  him  from 

being 
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being  admitted  into  the  office.     Now  it  is  quite  clear        1832. 
that  a  party  who  has  demurred  to  a  declaration,  and  had 

.  .  .  TbeKiKo 

judgment  against  him,  cannot  afterwards  take  an  issue        againu 

The  May6r 

in  fact.  The  statute  9  Ann.  c.  20.  does  not  give  the  and  Aldermen 
prosecutor  this  right  The  object  of  the  act  was  to 
place  him  in  the  same  situation  when  the  facts  are  found 
to  be  falsely  alleged,  as  if  the  return  were  adjudged  to 
be  insufficient,  and  an  action  on  the  case  brought  for  a 
false  return.  He  may  have  damages  for  the  false  return, 
and  a  peremptory  mandamus.  But  he  cannot  first  con- 
test the  validity  of  the  return  in  law,  and  then  try  the 
facts. 

Lord  Tenterden  C.  J.  On  the  true  construction  of 
this  statute,  the  party,  if  he  intends  to  traverse  any  fact, 
must  do  so  before  he  sets  the  return  down  for  argument, 
and  takes  the  opinion  of  the  Court  as  to  its  sufficiency. 
The  object  of  that  statute  was  to  expedite  the  proceed- 
ings  on  this  writ.  It  seems  to  have  been  the  prac- 
tice before  it  was  passed,  that  when  a  return  was  made, 
it  must  have  been  first  argued  and  adjudged  sufficient 
before  an  action  for  a  false  return  could  be  maintained. 
That  caused  some  delay.  To  relieve  the  party  suing 
out  the  writ  from  this,  the  act  allows  him  to  plead  to, 
or  traverse  the  facts  in  the  return ;  and  if  the  issue  on  the 
traverse  be  found  for  him,  it  becomes  immaterial  whe- 
ther the  return  be  sufficient  or  not,  and  he  is  to  have  a 
peremptory  mandamus,  in  the  same  manner  as  he  might 
have  had  if  the  return  were  adjudged  insufficient.  All 
this  is  very  plain.  If  it  turn  out  that  the  facts  are  untrue, 
the  result  will  be  the  same  as  though  they  were  true,  and 
the  return  were  held  insufficient.     But  then  it  is  said 

that 
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1832.        that  if  the  issue  be  found  in  favour  of  the  party  making 
the  return,  there  could  be  no  mandamus*  because,  in 

The  KiKo  ... 

agairiMi        case  of  an  issue  in  fact  joined,  the  statute  only  authorizes 

The  Mayor 

and  Aldermen  a  peremptory  mandamus  where,  such  issue  is  found  in 
favour  of  the  prosecutor.  It  is  by  no  means  clear,  how* 
ever,  that  the  party  might  not  by  application  to  the  Court 
be  permitted  to  question  the  sufficiency  of  the  return  in 
law.  This  would  be  analogous  to  the  case  where  after 
verdict  there  is  a  motion  in  arrest  of  judgment,  or  to 
enter  a  judgment  for  the  defendant  non  obstante  vere- 
dicto. It  is  not  necessary  to  decide  how  that  would  be, 
as  it  is  not  now  before  us.  But  a  traverse,  if  taken  at 
all  must  be  taken  in  the  first  instance. 

LiTTLEDALE  J.  As  the  law  stands,  there  are  two 
modes  of  proceeding  on  a  return  to  a  mandamus. 
Before  the  statute  of  Anne  the  party  suing  out  the 
mandamus  might  object  to  the  return  that  it  was  in« 
sufficient,  and  by  moving  for  a  concilium  have  the 
question  argued  and  determined.  That  was  a  proceed- 
ing in  the  nature  of  a  demurrer.  And  then  after  judg- 
ment was  entered  up  on  the  record,  if  the  facts  stated 
were  not  true,  he  might  have  had  an  action  for  a  false 
return.  But  the  rule  was,  that  he  could  not  bring  such 
action  until  the  return  was  adjudged  sufficient  in  point 
of  law.  Then  to  remedy  the  inconvenience  which  was 
supposed  to  exist  at  common  law,  the  statute  of  Anne 
passed,  which  alters  the  course  of  proceeding,  and 
enables  the  party  suing  out  the  writ  to  traverse  the  facts 
in  the  return  without  previously  taking  any  other  pro- 
•  ceeding.  The  true  construction  of  tfce  act  is,  that  after 
the  return  is  made  the  prosecutor  may  if  he  choose 

plead 
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plead  to  or  traverse  any  of  the  facts  contained  in  it;  but        18S2. 
he  may  also  adopt  the  common  law  course,  and  if  he 

The  Kmo 

does  so,  he  must  follow  it  up.     If  he  had  traversed  the        againtt 

The  Mayor 

facts  and  they  had  been  found  to  be  true,  so  that  there  and  Aldennen 
had  been  a  verdict  for  the  persons  making  the  re- 
turn, I  think  the  prosecutor  might  have  applied  to  the 
Court  to  enter  up  judgment  in  his  favour,  on  the  ground 
of  the  insufficiency  of  the  return  in  point  of  law,  or  he 
might  have  brought  a  writ  of  error  on  the  judgment. 
In  Kynasion  v.  The  Mayor  atid  Aldermen  of  Shrewsbury  {a) 
after  a  special  verdict  on  a  traverse  of  the  return,  and  a 
rule  obtained  for  a  peremptory  mandamus,  judgment 
was  entered  up  that  the  return  was  not  sufficient  in  law, 
and  that  it  be  disallowed  and  quashed. 

Taunton  J.  I  am  of  the  same  opinion.  The  statute 
9  Ann.  c.  20.  was  intended  to  supply  a  defect  in  the 
law,  namely,  that  where  a  return  was  made,  the  pro- 
secutor, in  order  to  have  a  peremptory  mandamus,  was 
obliged  to  insist  upon  the  insufficiency  of  the  return  in 
point  of  law.  He  could  not  traverse  the  facts  contained 
in  the  return,  although  it  were  notorious  to  all  the 
world  that  they  were  false.  The  course  was,  as  it  is 
now,  where  the  sufficiency  of  the  return  is  disputed,  to 
move  for  a  concilium,  and  argue  the  validity  of  the 
return  in  point  of  law ;  if  it  appeared  to  the  Court  in- 
sufficient, a  peremptory  mandamus  was  awarded.  But 
the  prosecutor  could  not  traverse  any  of  the  matters 
contained  in  the  return  till  judgment  was  given  that 
it  was  sufficient  in  point  of  law.  The  statute  now 
enables   him   to   take  an  issue  of  fact   upon   the  re- 

(a)  Sir,  1051. 

turn, 
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1832.        turn,  as  he  before  might  have  taken  an  issue  in  law,  and 
"""■"        it  puts  a  judgment  on  such  issue  on  the  same  footing 

The  Kma 

agqhut        precisely,  and  causes  it  to  be  followed  up  with  the  same 

The  Mayor 

and  Aldermen  consequence  as,  before  that  time,  a  judgment  upon  an 
Issue  of  law  was.  The  prosecutor  of  a  mandamus  may 
now,  like  any  other  party  who  is  to  answer  a  pleading 
on  any  record,  either  traverse  the  material  facts,  or 
question  the  sufficiency  of  the  matter  pleaded  in  point 
of  law :  but  he  cannot  argue  the  sufficiency  of  the  re- 
turn, and  then,  when  that  has  been  adjudged  against 
him,  traverse  the  facts.  I  give  no  opinion  whether, 
supposing  the  prosecutor  of  a  mandamus  choose,  in  the 
first  instancy  to  go  to  trial  on  the  traverse,  and  the 
issue  be  found  against  him  by  a  jury,  it  be  competent 
to  him  to  question  the  return  in  point  of  law.  That 
is  the  converse  of  this  case,  and  is  not  now  before  the 
Court 

PATrESON  J.  I  am  entirely  of  the  same  opinion. 
Before  the  act  of  parliament,  if  the  facts  returned  to 
a  mandamus  amounted  to  a  sufficient  answer  in  point 
of  law,  there  was  an  end  to  the  proceeding  by  man- 
damus. The  only  course  for  the  prosecutor  was,  to 
apply  to  the  Court  to  quash  the  return  for  insufficiency. 
If  the  Court  held  it  to  be  sufficient,  the  party  suing  out 
tlie  writ  could  only  bring  an  action  on  the  case  for  a 
false  return.  The  statute  now  gives  him  a  further 
benefit;  it  first  allows  him  to  traverse  the  facts  con- 
tained in  the  return,  and  if  they  be  found  to  be  false, 
it  gives  him  a  peremptory  mandamus,  which  he  could 
not  have  had  at  common  law  without  an  action.  It 
seems  to  me  that,  since  the  statute,  the  motion  for  a 

concilium 
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concilium  on  a  return  to  a  mandamus  is  in  the  nature         i^  S2. 
of  a  demurrer,   and   the  party   making  such  motion  ■ 

stands  in  the  same  situation  as  a  defendant  who  has         agnina 
demurred  to  a  declaration ;  who,  if  that  be  determined   ^^^  AldermeB 
against  him,  cannot  afterwards  take  issue  on  the  facts.     ^       vnov. 
The  rule  for  taking  the  traverses  off  the  files  of  the  Court 
must  therefore  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Ber  v.  The  Dean  and  Chapter  of  Dublin,  8  Mod,  27.,  and  The 
fiean  and  Chapter  of  Dublin  ▼.  Dowgaie,  1  P.  ffms,  348. 
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18S2. 


Monday^  Beilby  Qui  taiii,  &c.  against  Raper. 

By  a  charter  of    I'^EBT  for  penalties  under  the  pilot  act,  6  G.  4.  c.  125. 

Queen  EUxa-       -*--^ 

heth  the  cor-  s.  70.  (a).     Plea,  the  general  issue.     At  the  trial 

IMnitj^House    before  Bayley  J.,  at  the  York  Summer  assizes  1829,  a 

of  mu  are  au-  verdict 

Uioriaed  to  take  veraicc 

certain  duties 

**  in  the  port  of  the  town  of  ICingiUm'upon-HuU,  and  in  all  places  within  t!ie  limits  and 
liberties  thereof;  that  is  to  say,  in  all  havens,  creeks,  and  other  places  where  our  customer  of 
Hull  by  virtue  of  hit  office  hath  any  authoriiy  to  take  any  custom,**  &c. ;  and  they  are  also 
empowered  to  exercise  jurisdiction  over  certain  disputes  arising  within  the  same  limits  and 
liberties;  and  moreover,  to  forbid  any  mariner  of  the  port  of  Hull  or  the  said  h'mits  to  take 
charge' as  pilot  of  any  .«hip  lo  crou  the  seat,  except  such  as  shall  be  first  examined  by  tliem^ 
whom,  if  they  find  sufilcient,  they  shall  receive  iuto  their  guild,  and  give  him  a  writing, 
signifying  the  countries,  coasts,  and  places  for  which  he  sliall  be  so  found  sufficient; 
and  they  are  authorized  to  punish  any  person  who  shall  take  charge  upon  him  as  pilot  to 
cross  the  seas  without  their  allowance. 

The  limits  in  question  extended  many  miles  up  the  Humhcr  and  river  Ouse.  Godet  a 
place  within  those  limits,  situate  on  the  Ouse,  and  where  the  customer  of  Hull  had  formerly 
exercised  jurisdiction,  was  constituted  a  port  in  18^8  Till  after  that  time  the  Trinity 
House  had  never  licensed  pilots  to  take  charge  of  vessels  upon  the  Ouse,  or  the  Number 
above  Hull  Roadt,  and  the  members  of  the  corporation  had  on  one  or  two  occa&iuns  refused 
to  interfere  with  the  pilotage  of  those  parts :  but  they  had  exercised  the  other  powers  given 
by  the  charter  both  on  the  Humber  and  on  the  Ouse  beyond  Gj^tie.  Before  the  erection  of 
that  port  scarcely  any  foreign  trade  was  carried  on  with  places  above  Hull  Roads : 

Held,  that  the  power  given  by  the  charter  to  license,  &c  in  all  places  where  the  customer 
of  Hull  had  authority  to  take  custom,  extended  over  all  the  limits  within  which  the  cus« 
tomer  might  so  act  at  the  time  when  the  charter  was  granted,  and  was  not  confined  to 
the  jurisdiction  of  the  customer  for  the  time  being  ;  consequently  that  Goie,  though  now 
an  independent  port  as  to  customs,  was  still  subject  to  the  charter  in  respect  of  the  licensing 
of  pilots : 

Held  also  that,  under  the  above  circumstances,  the  forbenrance  of  the  corporation  in 
former  times  to  license  pilots  above  Hull  Roads  could  not  affect  their  right  to  enforce  the 
charter  on  this  head  when  it  became  necessary. 

Held  further,  that  it  was  not  requisite,  by  the  terms  of  the  charter,  tliat  every  licence 
should  be  for  crossing  the  seas ;  but  that  the  corporation  might  grant  a  more  limited  licence;, 
as  from  Goole  to  HuU  Roads* 

Sect.  6.  of  the  general  pilot  act,  6  G.  4,  c.  125.,  which  enacts,  that  it  shall  be  lawful  for 
the  Trinity  Houses  of  Hull  and  NewcatUe  to  appoint  sub-commissioners  of  pilotage  to 
examine  and  license  pilots,  is  permissive  and  not  imperative. 

(a)  Which  enacts,  <<  That  it  shall  be  lawful  for  any  licensed  pilot 
within  the  limits  of  his  licence,  and  the  extent  of  his  qualification  therein 
expressed,  to  supersede  in  the  charge  of  any  ship  or  vessel  any  person  not 
licensed  to  act  as  a  pilot,  or  not  licensed  so  to  act  within  such  limits,  or 
acting  beyond  the  tetent  of  his  qualification  ;  and  every  person  assuming 
or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel,  without  being 
a  duly  licensed  pilot,  or  without  being  duly  licensed  to  act  as  a  pilot 

within 
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verdict  was  found  for  the  plaintiff  for  one  penalty,  sub-       1832. 
ject  to  the  opinion  of  this  Court  upon  the  following 
case:  — 

The  plaintiff  is  clerk  to  the  wardens  of  the  corv 
poration  of  the  Trinity  House  of  Kingston-upon-HuU. 
The  defendant,  on  the  II th  of  August  1828,  assumed 
the  charge  of  a  vessel  called  the  Amelia^  in  the  river 
Oustf  between  Goole  and  Hull  Boads^  after  one  Robert 
RaoDson  had,  in  due  manner,  offered  himself  to  take 
charge  of  the  vessel  as  pilot,  producing  at  the  same  time 
the  licence  after  mentioned  The  defendant  was  not  a 
duly  licensed  pilot,  or  duly  licensed  to  act  as  a  pilot 
within  the  limits  in  which  the  vessel  then  was.  Rawson 
was  a  person  examined,  appointed,  and  licensed  by  the 
corporation  of  the  Hull  Trinity  House  under  their  seal, 
to  act  as  a  pilot  for  one  year,  **  for  the  port  of  Goole 
and  the  waters  thereof,  and  upon  any  part  of  the  river 
Humber,  between  the  said  port  and  a  certain  part  of  the 
said  river  Humber^  called  Htdl  Roads**  Rawson  had 
never  been  examined  by  any  sub^commissioners  pur- 
suant to  6  Gf.  4.  C.125.  s.6.{a)j  nor  did  it  appear  that 
any  had  been  appointed  by  the  Hidl  Trinity  House 
before  this  action  was  commenced. 

within  Uie  limits  in  which  such  ship  or  vessel  shall  actually  be,  or  beyon4 
the  extent  of  his  qualification  as  expressed  in  his  licence,  after  any  pilot, 
duly  licensed  and  qualified  to  act  in  the  premises,  shaU  have  offered  to 
take  (^baife  of  such  ship  or  Tessel,  shall  forfieit  for  every  such  offence  a 
sum  not  exceeding  501.  nor  less  than  20£." 

(a)  Which  enacU,  «<  That  it  shall  he  lawfi^  for  the  corporations  of  the 
Trinity  Houses  of  the  ports  of  HuU  and  Nevfcastle  respectiyely  to  appoint 
sub-commissioners  of  pilotage  to  examine  pilots,  and  give  licences  for 
tfiem  to  pilot  ships  and  vessels  into  or  out  of  may  ports,  harbours,  or 
places  within  the  llmiu  of  their  respective  jurisdictions,  any  thing  in  this 
act  contained  to  the  contrary  notwithstanding :  *'  but  that  sub-comr 
mtssioaen  already  appointed  by  the  said  corporations  respectively,  or  by 
the  Trinity  Hoaat  oi  Deptfmi  SHrond,  diall  coDtinuc  to  act. 

Vou  UL  U  The 


Rafer. 
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1832.  The  Amelia  was   bound  from   Goole  to  Hamburgh. 

The  defendant  went  on   board  with  the  intention  only 

BsitBT 

againu  of  taking  charge  of  her  from  Goole  to  Hidl  Roads,  and 
she  there  took  a  pilot  licensed  by  the  Hidl  Trinity  House. 
The  port  of  Kingsion-upon-Hull  is  an  ancient  port,  at 
which  the  king's  duties  of  customs  have  been  received 
from  a  very  early  period  to  the  present  time.  Goole  is 
nearly  thirty  miles  above  Htdl,  between  it  and  Selby,  and 
was  constituted  a  port  in  1828  {a). 

The  guild  or  brotherhood  of  masters  and  pilots 
seamen  of  the  Trinity  House  of  Kingston-upon^Hull,  is 
an  ancient  corporation  exercising  various  powers  and 
franchises  under  a  charter  (among  others)  of  the  twenty- 
third  year  of  Queen  Elizabeth,  by  which  her  Majesty  au- 
thorized them  to  take  certain  duties  "within  the  port  of 
our  said  town  of  Kingston-upon^Hull,  and  in  all  places 
within  the  limits  and  liberties  thereof;  that  is  to  say, 
in  all  havens,  creeks,  and  other  places  whei^e  our  customer 
of  Hull,  by  virtue  of  his  office^  hath  any  authority  to  take 
any  custom  by  the  name  of  primage,"  &c.  The}'  were 
also,  by  this  charter,  empowered  to  decide  upon  com- 
plaints made  against  owners  oFships  by  mariners  dwelling 
in  or  belonging  to  Kingston-upon-Hull,  or  any  place 
within  the  limits  and  liberties  thereof  as  aforesaid. 
Moreover,  the  charter  gave  power  and  authority  to  the 
corporation  as  follows :  —  "  To  forbid,  stay,  and  keep 
back  any  manner  of  seaman  or  mariner  of  the  port  of 
Hull,  or  the  limits  thereof  before  specified,  to  begin  to 
take  charge  upon  him  or  them  as  master  or  pilot  of  any 
ship  or  vessel  to  cross  the  seas,  or  to  pass  from  Humber 
beyond  FUxmboromgh  Head  northward,  or  Wintertonness 

(a)  See  more  as  to  the  history  and  respective  situations  of  GooLe  and  the 
porty  &c.  of  HvUt  in  The  HuU  Dock  Comjmny  v.  Browne,  ^  B.  ^  A^L  43. 

southward. 
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18S2.  this  duty  at  Selby  above,  and  at  Grimsby  below  HuB 
(but  not  at  Scarborough  or  Bridlington)^  for  the  benefit 

^pdnst  of  mariners  of  ships  belonging  to  places  up  the  OusCf 
and  have  relieved  such  mariners  with  the  money  so  col« 
lected.  They  have  also,  from  time  to  time  since  1582, 
decided  disputes  as  to  wages  of  mariners  belonging  to 
Selln/j  (but  such  right  has  not  been  exercised  at  Scarbo^ 
roitghi  Bridlington^  or  Grimsby^)  and  mariners  of  Selby 
have,  during  that  time,  been  appointed  brethren  of  the 
corporation. 

The  HvU  Trinity  House  has  continually,  from  1603  UU 
1828,  licensed  mariners  to  act  as  pilots  from  Htdl  out 
to  sea,  but  not  up  the  Htatiber  above  HuU  Roads,  or  on 
the  OusCf  till  after  1828.  Until  that  year  the  coasting 
trade  was  the  only  traffic  carried  on  to  any  extent  up 
the  rivers  above  Hullf  except  on  some  few  occasions  (a}« 
Before  the  corporation  began  to  appoint  pilots  to  act  on 
the  Number  and  above  Hull  Roadsj  all  masters  of  vessels 
navigating  those  parts  provided  for  their  own  pilotage^ 
A  person  who  had  acted  as  pilot  for  forty-two  years 
above  Hull  Roads  without  licence,  applied  to  two  of  the 
brethren  for  a  licence  as  a  protection,  and  they  refused 
it,  saying,  ^  they  had  nothing  to  do  with  the  river;"' 
and  he  received  the  same  answer  on  another  occasion, 
when  he  applied  to  the  corporation  for  the  recovery  of 
wages  firom  the  master  of  a  ship,  for  pilotage  up  the  river* 
The  Hull  pilots  had  frequently  brought  vessels  up  to  Hull 
Roads  and  left  them  there,  upon  which  unlicensed  pilots 
took  charge  of  them  up  the  Humber^  Trent,  and  Ouse, 
and  no  objection  was  made.  Unlicensed  pilots  had  also 
brought  vessels  down  to  Hull  Roads,  and  there  left 
them  to  the  Hull  pilots. 

(a)  See  the  most  important  of  these  mentioned  in  The  HuU  Dodr 
fompany  y,  JSromm,  8  J?«  4*  M,  p^  SO, 
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Sev^td  pipe-rolls,  commissions  and  returns,  and  other  1832. 
documents  (most  of  which  are  referred  to  in  TheHuUDock 
Company  V.  Browne  (ay)  were  giren  in  evidence  at  the  jp*M* 
tria],  and  to  these,  as  well  as  the  act  39  &  40  G.  3.  c.  10., 
(public  local,  &c.)  for  the  regulation  of  the  Hull  pilots  {b)f 
and  to  all  documents  above  cited,  either  party  was  at 
liberty  to  refer,  as  part  of  the  case. 

This  case  was  argued  on  a  former  day  in  the  term 
by  Alexatider  for  the  plaintiff,  and  Wightman  for  the 
defendant.  The  principal  point  relied  upon  for  the 
latter  was;  that  the  port  of  GooU  was  not  within  tht 

-(c)  2B.i  Ad.  43. 

(6)  Tlie  parts  of  this  act  refenned  to  in  argument  were,  for  the  de« 
feodantt  aect.  1.,  which  recites  that  the  corporation  of  the  HvU  Trinity 
House  have  by  usage  and  charters  exercised  the  power  of  appointing 
piloCs  to  conduct  ships  and  vessels  from  the  river  Humber  to  cross  the 
seas,  or  to  pass  from  the  said  river  Humber  beyond  Flamborough  Head 
northward,  and  WhUertonness  southward ;  but  they  are  not  invested  with 
fuffident  powers  to  prevent  other  persons  from  acting  as  pilots  within  the 
said  limits;  and  that  it  would  greatly  tend  to  the  safety  of  ships  and 
vessels  sailing  or  trading  front  and  to  the  port  of  ITmgstoiuupon'Httltt  it 
eflSectnal  powers  were  given  for  appointing  and  regulating  of  pilots  for 
conducting  of  such  ships  and  vessels  between  the  said  port  and  the  seof  and 
far  a  small  distance  out  at  sea,  and  for  preventing  persons  not  so  appointed 
from  acting  as  pilots  of  such  ships,  or  any  ships  destined  from  the  said 
port  to  cross  the  seas,  or  to  pass  beyond  Flamborough  Head,  &c. :  power 
is  then  given  to  the  Trinity  House  to  license  river  pilots  for  conducting 
vessds  into,  out  of,  and  below  the  said  port,  and  to  a  certain  distance  out 
at  sea;  and  a  penalty  is  imposed  .for  acting  without  licence.  For  the 
plaintiff  were  cited,  sect.  46.,  which  provides  that  nothing  in  the  act 
shall  extend  to  take  away,  impeach,  &c  the  rights,  powers,  privileges, 
jurisdictions,  or  authorities  of  the  guild  of  the  Hull  Trinity  House,  about 
or  concerning  the  haven,  dock,  roadsteads,  or  other  premises  vested  in 
them,  or  which  they  might  have  used  and  enjoyed  by  virtue  of  any  charter, 
patent,  act  of  parliament,  or  title  whatsoever,  if  this  act  had  not  passed, 
otherwise  than  as  they  are  by  this  act  expressly  altered.  And  sect.  S.» 
which  provides  that  nothing  in  this  act  contained  shall  extend  to  prevent 
any  owner,  &c.  of  any  ship  inward-bound  from  conducting  or  piloting 
such  ship  into  and  up  the  river  Humber  in  case  none  of  tlie  river  pilots 
should  be  rtadif  and  ^fer  to  conduct  and  pilot  the  samcm 
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1832-       port  of  Kingston-upon^Hidli  and  that  the  Hull  Trinity 
^—^       House  jurisdisdiction  did  not  extend  to  the  piloting  of 

Bkilbt 

against  vessels  frooi  Goole  to  Hull  Roadsy  whether  on  foreign  or 
coasting  voyages.  It  was  contended  that  the  words  of 
the  charter  **  where  our  customer  of  Hull  hath  any 
authority  to  take  any  custom/'  must  be  construed  as 
referring  always  to  the  authority  of  the  customer  for  the 
time  being,  and  that  that  authority  had  ceased  at  Goole 
when  this  alleged  cause  of  action  arose.  It  was  further 
argued,  that  the  rights  given  by  the  charter  with  respect 
to  pilots  extended  only  to  the  piloting  of  vessels  "  to 
cross  the  seas;"  that  this  construction  was  supported  by 
usage,  and  by  the  preamble  of  the  local  pilot  act  S9  & 
40  G.  3.  c.  1 0. ;  and  that  the  words  "  port  of  Kingston" 
upon-HuUy*  there,  must  be  taken  in  the  same  limited 
sense  as  in  The  HuU  Dock  Company  v.  Browne.  But 
to  this  it  was  answered  that  the  case  cited  was  upon  a 
statute  in  which  the  word  *^  port "  was  evidently  used  in 
two  distinct  senses,  and  that  the  clause  there  in  question 
was  one  imposing  a  public  burden :  that  case,  therefore, 
could  not  govern  the  present.  And  to  this  the  Court  {a) 
assented.  Sections  2.  and  46.  of  the  act  39  &  40  G.  3. 
c.  10.  were  also  relied  upon  for  the  plaintiff.  Another 
point  made  for  the  defendant  was,  that  the  pilot  who 
offered  to  take  charge  of  the  Amelia  as  stated  in  the 
declaration,  was  not  properly  appointed,  but  ought  to 
have  been  eslamined  and  licensed  by  sub-commissioners 
pursuant  to  the  general  pilot  act  6  G.  4.  c,  125.  s*6. 
But  it  was  contended  on  the  other  hand,  that  this  clause 
must,  upon  a  general  view  of  the  statute,  be  considered 
jnerely  permissive,  and  it  was  contrasted  with  the  pre- 

ffi)  Lord  Tenterdoi  C.  X,  Liftledide,  TaurUoiif  and  PaUesonJs, 
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vious  section,  which  enacts,  that  it  shall  be  lawful  for        18S2. 
the  coiporation  of  Trinity  House  of  Deptford  Strondy        'I 
and  they  are  tJiereby  required  to  appoint  sub-commis-        ^ain^t 
sioners  at  the  places  there  mentioned,  to  examine  into 
the  qualification  of  persons  to  act  as  pilots:  and  Rex  v. 
The  Bailiffs  and  Corporation  of  Eye  (a),  and  Rex  v.  The 
Mayor  and  Burgesses  of  West  Looe  {b\  were  cited.     The 
Court  intimated  an  opinion  in  the  course  of  the  argu- 
ment th^t  the  clause  was  permissive  only,  and  the  point 
was  not  further  insisted  upon  on  behalf  of  the  defend- 
ant.    The  judgment  afterwards  delivered  upon  the  rest 
of  the  case  is  sufficiently  full  to  render  a  more  particular 
detail  of  the  argument  unnecessary. 

Cur.  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
•of  the  Court. 

Upon  the  argument  in  this  case,  two  objections  to  the 
plaintiff's  recovery  were  taken  on  behalf  of  the  de- 
fendants. 

First,  which  is  the  principal  and  only  important  ques- 
tion in  this  matter,  that  the  corporation  of  the  Trinity 
House  of  Kingston-upon- Hull  had  no  authority  to  license 
persons  to  pilot  vessels  from  Goolcj  to  the  exclusion  of 
all  other  persons. 

Secondly,  That  if  the  Trinity  House  had  such  autho- 
rity, the  licence  must  be  for  the  entire  extent  of  their 
authority,  and  not  confined,  as  this  is,  to  the  space 
between  the  port  of  Goole  and  the  waters  thereof,  and 
Hull  Roads. 

This  second  objection  is  answered  by  a  reference  to 

(a)   \  B,^C.  85.  ip)  SD.^R,  414. 
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lBi2»  the  charter  df  Qaeen  Elizabeth^  which  reqaires  the  Tri- 
nity  House  to  signify  by  their  licence  the  countries, 

pgabut  coasts,  atid  places  for  which  a  mariner  is  found  sufficient 
to  take  ihe  charge  of  vessels.  Indeed,  without  such  a 
particular  provision,  it  should  seem  that  those  who  have 
authority  to  license  ibr  the  whole  distance^  may,  if  not 
restrained  by  some  particular  provision,  reasonably  and 
conveniently  license  a  person  for  a  part  only,  for  which 
he  might  be  deemed  competent,  provided  no  greater 
charge  was  thereby  imposed  on  the  vessel;  and  nothing 
of  that  sort  appears  in  the  present  case. 

In  support  of  the  first  objection  it  was  urged,  first, 
that  the  charters  must  be  confined  in  construction  to 
places  at  which  the  customer  Jbr  the  time  being  had  au- 
thority. Secondly,  that  there  had  not  only  been  no 
Usage  to  license  pilots  for  the  waters  above  Hull  Rdadsj 
but  that  unlicensed  persons  had  been  in  the  habit  of 
taking  the  charge  of  vessels  from  HvU  Roads  up  the 
rivers  TV^ti/  and  Ouse^  and  that  upon  one  occasion,  when 
one  of  those  persons  applied  to  the  Trinity  House  for  a 
licence,  and  on  another,  when  he  applied  for  assistance 
to  recover  his  wages,  he  had  been  told  by  some  of  the 
brethren  that  they  had  nothing  to  do  with  the  river  na- 
vigation. It  was  also  observed,  that  no  pilots  had  ever 
been  appointed  for  Grimsby^  which  is  clearly  within  the 
large  limits  mentioned  in  the  charter  of  Elizabeth  ;  and 
it  was  also  insisted,  that  the  Hull  pilot  act  of  the  39  & 
40  G.  3.  was  conformable  to  the  then  existing  practice^ 
and  shewed  that  the  Trinity  House  had  no  authority 
above  Hull  Roads. 

The  authority  of  the  crown  to  grant  the  charters  men- 
tioned in  the  case  was  not  nor  could  be  disputed.  The 
hnguage  of  the  charter  of  Queen  Elizabeth  is  fi*ee  from 

all 
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all  ambiguity :  ^*  In  all  havens,  creeks,  and  other  places        1832. 

where  our  customer  of  HuUj  by  virtue  of  his  office,  hath       — — 

BnLsr 

any  authority  to  take  any  custom  by  the  name  of  primage."  offdna 
And  it  is  very  plainly  shewn  in  the  case  as  stated,  that 
the  customer  of  Hull^  long  before  the  charter  of  Queen 
Elizabeth^  and,  indeed,  from  very  remote  times,  had 
exercised  his  authority  at  Selby  on  the  Ouse,  which  is 
several  miles  above  the  place  where  the  port  of  Goole 
has  been  recently  established^  And  we  find  nothing 
eithet  in  the  words  of  the  charter  or  in  reason,  to  put 
that  narrow  construction  on  the  charter  for  which  the 
defendant  contends,  or  to  limit  the  generality  of  the  ex- 
pression to  the  authority  of  the  customer  as  it  might 
happen  to  be  varied,  narrowed,  or  extended  in  after 
tiroes. 

It  is  true,  that  until  the  establishment  of  the  port  of 
Goole^  the  Trinity  House  did  not  exercise  the  right  of 
appointing  pilots  for  the  waters  above  Htdl  Roads  ;  but 
for  coasting  vessels  they  had  no  authority  to  do  so,  and 
the  trade  from  the  waters  above  Hull  Roads,  was  almost . 
exclusively  of  that  description ;  the  instances  of  vessels 
foreign  bound  passing  from  above  those  roads  being  very 
few,  and  those  within  a  very  short  period,  and  on  very 
particular  occasions.  And  it  appeal's  that  the  Trinity 
House  was  in  the  habit  of  exercising  another  of  the 
powers  given  by  the  charter,  vis.  that  which  relates  to 
the  wages,  &c.  of  mariners,  with  regard  to  mariners  be« 
longing  to  Selly-  It  appears  also,  that  this  corporation 
appointed  persons  at  Selbj/  and  at  Grimsby  to  collect  the 
head  penny  duty  from  mariners  under  the  authority  of 
the  statute  20  G.  2.  c.  38.  by  which  they  are  empowered 
to  collect  that  duty  at  the  town  and  port  of  Kingston- 
upon-HidL     Whatever!  therefore,  the  usage  as  to  pilots 

may 
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1SS2»        may  have  been  before  the  establishment  of  the  port  of 
Goole  introduced  a  foreign  trade  into  the  waters  above 

BuLvr 

againsi  HuU  Roods^  we  are  of  opinion  that  the  forbearance  of 
the  corporation  to  exercise  a  power  in  regard  to  places 
where  its  exercise  could  be  so  rarely  warranted  or  re- 
quired, cannot  narrow  the  construction  of  the  charter 
or  defeat  the  rights  given  thereby ;  much  less  can  they 
be  affected  by  any  mistaken  opinion  entertained  or 
expressed  by  any  of  its  members. 

We  are  also  of  opinion  that  the  pilot  act  of  the 
S9  &  40  G.  3.  does  not  affect  the  present  claim.  That 
statute  was  passed  before  the  establishment  of  the  port 
of  Goole;  it  provides  affirmatively  in  the  first  section 
for  the  then  existing  state  of  the  navigation  and  trade, 
and  the  then  exercise  of  the  right  in  conformity  thereto. 
And  the  forty-sixth  section  expressly  provides  that  the 
act  shall  not  affect  the  rights,  powers,  privileges,  juris- 
dictions, or  authorities  of  the  Trinity  House  otherwise 
than  as  expressly  altered  or  restrained  by  that  act,  and 
the  act  contains  no  restrictive  clause.  We  are,  there- 
fore, of  opinion  that  the  plaintiff  is  entitled  to  maintain 
his  action,  and  the  postea  is  to  be  delivered  to  him. 

Postea  to  the  plaintiff. 
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Manser  against  Heaver  and  Another.  Monday, 


January  SCHbm 


^pMlS  was  an  action  on  the  case  for  penning  back  a  A  defendant  ^<yA^-^ 

A  may  mofe  to  /  /Ijft 

Stream  of  water  called  Broxboum  Mill  Stream j  and  set  aside  a    %    \r  " 


judgment  en^  *'^  ^•' 

thereby  impeding  the  wheel  of  the  plaintiflfs  mill.    The  tereduponaD^if^>^ 
cause   was   tried   before   Lord   Tenterden  C.J.  at  the  though  the  time 
Hertford  Summer   assizes   1831,  when  a  verdict  was  aswrtheliward 
taken  by  consent  for  1X)00/.  subject  to  the  award  of  a  2Sri»ed*'if  the 
barrister  as  to  that  action  and  all  matters  in  difference  *^*^f*^*  insisted 

on  be  apparent 

between  the  parties,  with  power  to  the  arbitrator,  before  <"»  **>«  ft«» 

.  .  of  it;  and 

making  his  final  award,  from  time  to  time  to  regulate  an  objection 
the  use  of  the  waters.     The  arbitrator,  by  his  award  such  defect 
dated  September  3.  1831,  directed  thftt  the  verdict  should  stated  in  the 
stand  for  50/.,  and  also,  among  other  things,  that  the  "*Anarbitfa- 
defendants  should  forthwith,  and  as  soon  as  it  could  ***'»  ^  '*'' Tn 

'  a  cause  and  all 

reasonably  be  done,  scour  and  cleanse  out  the  bed  of  ™*tters  in  dif. 

''  ference  were 

the  stream :    and  then,  after   premising  that  different  referred,  di- 
rected a  verdict 
opinions  had  been   expressed   by  witnesses  as   to  the  to  be  entered 

cause  of  obstructions  in  certain    parts  of  the  stream,  and  certain 

upon  which  he,  the  arbitrator,  could  not  form  a  decided  Joq^  ^y  the 

judgment  till  the  channel  should  be  cleansed,  and  also  He*Uien  added, 

that  after  such  cleansing,  disputes  might  arise  between  *^^^^^j 

the  parties  whether  or  not  it  had  been  properly  per-  wise  respecting 

^  ^  .       .  theperform- 

formed^  which  disputes  might  lead  to  litigation  and  pre-  u>ce,  the  plain- 
tiff, if  dissatit- 
vent  the  award  from  operating  as  a  determination  of  all  fied  with  it, 

might (on 
giving  notice  to  the  defendant)  bring  evidence  before  the  arbitrator  of  the  insufflcienc/ 
of  the  work,  and  the  defendant  might  aUo  give  evidence  on  his  part,  io  order  that  a  6nal 
award  might  be  made  concerning  the  matters  in  difference ;  but  if  no  proceeding  were 
taken  by  the  plaintiff  within  two  months  after  the  work  was  done,  the  award  then  mad« 
should  be  final :  and  he  enlarged  the  time  for  making  his  further  and  final  award,  if  re- 
quested, to  six  months. 

Held,  that  the  latter  part  of  this  award  was  bad,  as  it  assumed  to  reserve  a  power  over 
future  differences ;  but  that  it  might  be  rejected,  and  the.  former  part  was  final,  and  might 

matter.    /^^^-^^^^ 


HkAVIIU 


296  CASES  IN  HILARY  TERM 

18S2.  matters  in  difference,  he  further  directed  and  ordered  as 
"""""  follows :  "  That  i^  after  the  cleansing,  scouring,  and 
against  clearing  out  of  the  said  stream  hereby  directed  shall  have 
taken  place,  the  said  plaintiff  shall  not  be  satisfied  that 
the  same  has  been  properly  done,  he  shall  be  at  liberty, 
on  giving  notice  thereof  to  the  defendants,  to  bring 
evidence  before  me  to  shew  that  the  said  cleansing,  &c. 
has  been  insufficiently  performed,  and  the  said  defend- 
ants shall  be  allowed  to  produce  evidence  to  shew  that 
the  said  work  has  been  properly  done,  in  order  that  a 
final  award  may  be  made  concerning  all  matters  in 
difference  between  the  parties;  but  if  no  such  proceed- 
ing shall  take  place  on  the  part  of  the  plaintiff  within 
the  space  of  two  months  from  the  day  when  the  defend- 
ants shall  give  him  notice  that  the  cleansing,  &c«  has 
been  completed,  then  I  award,  order,  and  direct  that 
this  award  shall  be  final  and  conclusive  between  the 
parties.  And  I  do  hereby  enlarge  the  time  for  making 
such  further  and  final  award,  if  it  should  be  requested, 
till  the  first  day  of  March  1832." 

The  defendants  partly  cleansed  out  the  channel,  and 
then  desisted,  and  paid  no  attention  to  a  notice  which 
the  plaintiff  gave  them  to  proceed.  The  plaintiff  then 
obtained  an  appointment  for  attending  the  arbitrator, 
but  the  defendants  did  not  appear;  whereupon  the 
plaintiff  signed  judgment  in  the  action,  and  issued  exe- 
cution. A  rule  was  obtained  in  this  term,  calling  on 
the  plaintiff  to  shew  cause  why  the  judgment  and  exe- 
cution should  not  be  set  aside ;  but  no  objection  to  the 
award  was  stated  in  the  rule. 

Campbell  and  Platty  in  shewing  cause,  took  two  pre- 
liminary objections: — first,  that   the   award   had   not 

been 


(a)  6B.4:C.  629.  (b)  4  B.  ^  J,  539. 

(c)  5B.ia  384.  (J)  7T.Il.  73. 
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been  set  aside,  nor  aoy  application  made  for  that  pur-^        is32.* 
pose,  and  that  the  time  for  doing  so  had  now  elapsed,        

Manske 

Bawsthom  v.  Arnold  (a);  the  judgment  and  execution,        againsi 
therefore,  could  not  be  impeached :  secondly,  that  the 
rule  nisi  did   not  state   the  objections   to  the  award, 
which  it  ought  to  do  by  the  rule  of  court,  Easier  term 
2  G.  4.  (6) 

Thestger  and  Butt  contra.  The  award  here  is  in- 
validated by  a  defect  appearing  on  the  face  of  it,  namely, 
that  it  is  not  final ;  and,  therefore,  Doe  dem.  TumbuU  y. 
Broom  (r)  and  Pedley  v.  Goddard  (d)  are  an  answer  to 
the  first  objection.  And  the  defect  being  apparent  on 
the  award,  it  was  unnecessary  to  state  the  objection  in 
the  rule  nisi. 

The  Cottrt  said,  that  if  there  appeared  a  defect  on  the 
face  of  the  award,  it  might  be  taken  advantage  of  to 
invalidate  a  judgment  and  execution,  as  well  as  to  pre- 
vent an  attachment,  though  after  the  time  for  setting 
aside  the  award ;  and  that  an  objection  grounded  on 
such  defect  need  not  be  stated  in  the  rule  nisi. 

Campbell  and  PlcUt  then  contended  that  the  award,  as 
fiir  as  the  end  of  the  direction  for  cleansing  the  channel 
of  the  stream,  was  a  final  award  as  to  all  matters  in  di& 
ference  between  the  parties,  and  could  not  be  rendered 
null  by  the  directory  clauses  that  followed,  which,  if 
faulty,  might  be  rejected  without  setting  aside  the 
whole. 


Thestger 
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18S2.  Thesiger  and  Butt  contra.     The  arbitrator  has  left  it 

"""""        dependent  on  an  uncertain  event,  whether  or  not  his 

Mansb& 

agninu  award  shall  be  final :  in  contemplation  of  that  event  he 
provides  for  a  rehearing,  **  in  order  that  a  final  award 
may  be  made  concerning  all  matters  in  difference;*'  and 
he  gives  an  extension  of  time  for  the  making  of  his 
'*  fiirther  and  final  award,"  if  required.  This  case  is 
like  Pedley  v.  Goddard  (a),  where  it  was  awarded  that  a 
certain  sum  should  be  paid,  unless  within  twenty-one 
days  certain  matters  should  be  made  to  appear  on  affi- 
davit, in  which  event  a  different  sum  was  to  be  paid ;  and 
the  award  was  held  not  to  be  final.  The  arbitrator 
could  only  make  one  award ;  if  he  has  now  made  one^ 
he  has  himself  declared  it  not  to  be  conclusive.  It  is 
true,  an  award  may  be  good  in  part,  and  bad  in  part ;  but 
still,  the  portion  to  be  held  good  must  be  final  in  itself. 
Here  the  operation  of  those  clauses  which  the  plaintifT 
seeks  to  reject  is  such  that  no  part  of  the  award  can  be 
deemed  final. 

Lord  Tenterden  C.  J.  I  am  of  opinion,  upon  the 
whole,  that  this  award  is  final  and  conclusive  upon  the 
subjects  which  w^re  in  difference  at  the  time  of  the  sub- 
mission, and  that  its  validity  is  not  affected  by  the  in- 
troducUon  of  matters  beyond  the  scope  of  the  arbi- 
trator's authority.  By  this  award  he  first  directs  what 
shall  be  done  by  the  parties,  and  he  then  endeavours  to 
reserve  to  himself  a  power  of  examining  into  the  manner 
in  which  his  direction  shall  have  been  followed.  That 
he  could  not  do.  The  clause  as  to  makincr  a  further 
and  final  award  must  be  considered  as  having  reference 

(a)  7  T.  R.  73. 

only 
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only  to  prospective  differences :  so  much,  then,  of  the  18S2. 

award  as  relates  to  these,  may  be  rejected  as  surplusage,  

and  the  rest  retained.     The  rule  must,  therefore,  be  agahui 
discharged. 

LiTTLEDALE  and  Taunton  Js.  (a)  concurred. 

Rule  discharged. 

(a)  Patteton  J.  had  gone  into  the  Bail  Court  to  dispose  of  motions. 


Doe  dem.  Sir  W.  Abdy  against  Stevens  and   M<»^y* 

January  30tb* 

Anothen 

EJECTMENT  for  messuages,  dwelling-houses,  and  Pixmsoina  x>f<r-~/<.r 
lease,  giving 

land  in  the  parish  of  5/.  John^  Southvoarky  in  the  power  of  re- 
county  of  Surrey^  for  a  forfeiture  alleged  to  have  been  lessee ''sbaU 
incurred  by  the  defendants'  non-performance  of  a  cove-  ^  done  any 
nant  to  repair.     At  the  trial  before  Bayley  B.,  at  the  JJI;"^*^ 
Spring  assizes  for  Surrey  18S1,  it  appeared  that  the  ^*^'^ 
defendants  held  the  premises  by  a  lease  granted  in  1792,  ofthecoje- 

nantSy"  does 

by  the  father  of  the  lessor  of  the  plaintifl^  for  forty-three  not  apply  to  a 

breach  of  the 

years.     The  lease  contained  covenants  by  the  lessee  covenant  to 
first,  to  pay  the  rent;  secondly,  to  lay  out  150/.  in  re-  omission  to 
pairing  and  improving  the  premises;  thirdly,  well  and  ^^^^^^^  °*^ 
sufficiently  to  repair,  support,  sustain,  maintain,  amend,  ^^^^^n*****!!,, 
and  keep  the  premises ;  fourthly,  to  insure  the  buildings  pro^»«o* 
during  the  term  against  fire;  fifthly,  not  to  permit  any  ^     ^^      ^^' 
reed  stack  to  be  made,  or  any  considerable  quantity  of 
pitch  to  be  kept  or  laid  in  or  upon  any  part  of  the  pre- 
mises without  carefully  housing  the  same;  sixthly,  to 
permit  and   suffer   the   lessor    to   view   the   premises; 
seventhly,  not  to  assign  without  leave  of  the  lessor. 

There 
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18S2.        There  was  a  proviso  for  re-entry,  "if  the  rent  should  be 
^■""^        in  arrear  for  fourteen  days,  or  the  lessee  should  assign 

Dob  dem.  # 

Sir  w.  Abdt    without  leave  of  the  lessor,  or  do  or  cause  to  be  done 

againtt  . 

IteTxvs.  arn/  actj  matter^  or  thing  whatsoever  contrary  to  or  in 
breach  of  any  one  or  more  of  the  covenants  therein- 
before contained."  Covenant  by  the  lessor  "  that  the 
lessee,  his  executors,  &a  paying  the  rent  and  performing 
all  and  every  the  covenants  and  provisoes  according  to 
the  true  intent  and  meaning  of  the  lease,  should  quietly 
enjoy  the  premises."  It  was  objected,  that  the  non- 
performance of  the  covenant  to  repair  was  not  a  doing 
or  causing  to  be  done  any  act,  matter,  or  thing  within 
the  meaning  of  the  proviso.  The  learned  Judge  was  of 
that  opinion,  and  directed  a  nonsuit,  with  liberty  to  the 
plaintiff  to  move  to  enter  a  verdict  A  rule  nisi  having 
been  obtained  for  that  purpose, 

Piatt  on  a  former  day  of  the  term  shewed  cause  (a), 
A  proviso  for  re-entry  must  be  construed  stricdy.  In 
order  to  bring  a  case  within  the  terms  of  this  proviso, 
the  plaintiff  should  have  shewn  some  act  done  by  the 
tenant  in  breach  of  a  covenant;  but  here  he  has  shewn 
only  an  omission  to  do  certain  acts.  There  are  other 
covenants  in  the  lease  to  which  the  words  of  the  proviso 
may  be  referred,  particularly  that  whereby  the  lessee  un- 
dertakes not  to  permit  any  reed  stack,  &c*  to  be  made, 
or  any  considerable  quantity  of  pitch  to  be  kept  on  any 
part  of  the  premises  without  housing  the  same. 

Guniey  and  Dolling  contra.  Covenants  must  be 
interpreted  according  to  the  real  intent  of  the  parties 

(a)  Before  Lord  TenierdenCJ.f  LiiUedale  and  Taunton  Ju 

expressed 
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expressed  by  their  own  words;   and  if  there  be  any      '  1832. 
doubt  as  to  the  sense  of  the  words,  such  construction      ^     ; 

Dos  dem. 

shall  be  made  as  is  most  strong  against  the  covenantor,     Sir  w.  Abdv 

againti 

lest  by  the  obscure  wording  of  his  contract  he  should  Stkvkni. 
find  means  to  evade  and  elude  it,  Bacon^s  Abr.  tit.  Cove^ 
nant,  (F) ;  and  in  the  same  work,  tit.  Condition^  (O  2.)  it 
is  also  said  that  conditions  must  be  interpreted  according 
to  the  real  intention  of  the  parties.  Now,  applying  that 
rule  to  the  present  case,  it  may  be  collected  from  the 
lease  that  the  intention  of  the  parties  was,  that  there 
should  be  a  right  of  entry  in  case  of  the  non-perform- 
ance of  any  of  the  covenants.  If  that  were  not  so,  the 
proviso  would  be  almost  nugatory,  for  it  would  not 
apply  to  a  breach  of  the  covenant  to  pay  rent,  to  lay 
out  money  in  improving  the  premises,  to  repair,  to 
insure  the  buildings  against  fire,  or  to  suffer  the  lessor 
to  view  the  premises.  Besides,  the  covenant  of  the 
lessor  for  quiet  enjoyment  is,  that  the  lessiee,  paying  the 
rent  and  performing  all  and  every  the  covenants,  shall 
quietly  enjoy,  &c.  The  import  of  those  words  is,  that 
on  the  breach  of  any  of  the  lessee's  covenants,  the  land- 
lord's covenant  for  quiet  enjoyment  shall  be  at  an  end. 
Now,  as  the  proviso  for  re-entry  and  the  covenant  for 
quiet  enjoyment  both  relate  to  the  termination  or  enjoy- 
ment of  the  estate,  they  ought  to  be  construed  together, 
and  so  as  to  make  them  consistent  with  each  other,  Doe 
d.  Spencer  v.  Godwin  [a).  If  the  tenant  had  been  ousted 
by  a  stranger,  and  sued  the  lessor  on  the  covenant  for 
quiet  enjoyment,  it  would  have  been  an  answer,  to  shew 
that  the  lessee  had  broken  the  covenant  to  repair.  The 
proviso  is  for  breach  of  any  one  of  the  covenants ;  and  as 

(a)  AM. is.  265. 

Vol.  III.  X  several 
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1SS2.       several  of  the  covenants  can  only  be  broken  by  an 

~'~'~"       omission  to  do  some  act,  they  must  be  included  in  it» 

Sir  W.  Amor    In  Doe  d*  Polk  V.  MardieUi  {a)  the  action  was  brought 

agnititi  •  •    •  •  i% 

flrzTxiif*  on  a  proviso  giving  a  power  of  re-entry  if  the  tenant 
should  make  default  in  the  performance  of  any  of  the  oo* 
Tenants  for  thirty  days  after  notice,  and  the  clause  ^as 
held  not  applicable  to  the  breach  of  a  covenant  ^  not  to 
allow  alterations  in  the  premises,  or  permit  new  buildings 
to  be  made  upon  them  without  permission;"  but  the 
reason  was,  that  the  default  was  of  such  a  nature  that 
the  parties  could  not  have  contemplated  a  notice  not  to 
make  it ;  and  there  Lord  Tenterden  said,  ^^  The  words 
make  default  properly  apply  to  affirmative  covenants, 
though  the  expression  to  make  default  has  been  applied  to 
negative  ones."  So  the  words  here,  *^  do  or  cause  to  be 
done  any  act,  matter,  or  thing  contrary  to  or  in  breach 
of  any  of  the  covenants,"  apply  strictly  to  negative  cove- 
nants, but  they  may  be  extended  to  affirmative  covenants,' 
if  that  appears  to  be  the  intention  of  the  parties.  Here 
that  intention,  for  the  reasons  already  stated,  is  manifest* 

Cvr.  adv.  vidt^ 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  was  an  ejectment  brought  for  a  forfeiture  sup- 
posed to  have  been  incurred  by  the  non-performance  of 
a  covenant  to  repair.  The  clause  reserving  the  right  of 
re-entry  Vas,  "  if  the  lessee  shall  do  or  cause  to  be 
done  any  act,  matter,  or  thing  whatsoever  contrary  to 
or  in  breach  of  any  one  or  more  of  the  covenants  and 
i^reements  hereinbefore  contained."    The  clause,  being 

in 
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in  this  peculiar  and  special  form,  it  was  contended)  did        18d2« 

not  apply  to  an  omission  to  repair.     It  is  a  general  rule 

of  construction,  that  the  words  of  a  covenant  must  be    Sir  w,  Abdt 

I  agtdiui 

taken  most  strongly  against  the  covenantor,  and  that  Srxvsiui. 
rule  applies  more  strongly  to  a  proviso  for  re-entry  .^AtV/i^  -^v^ 
which  contains  a  condition  that  destroys  or  defeats 
the  estate.  In  Doe  v.  Godwin  (a)  the  lessee  covenanted 
that  he  would  not  assign  without  leave  of  the  lessor, 
proviso  that  if  the  rent  be  in  arrear,  "  or  if  all  or  any  of 
the  covenants  hereinafter  contained  on  the  part  of  the 
lessee  shall  be  broken,  it  shall  be  lawful  for  the  lessor  to 
re-enter;"  and  there  were  no  covenants  on  the  part  of 
the  lessee  after  the  proviso,  but  only  a  covenant  by  the 
lessor,  that  the  lessee,  performing  all  and  every  the  cove- 
nants hereinbefore  contained  on  his  part  to  be  performed, 
should  quietly  enjoy.  The  question  was,  whether  the 
proviso  for  re-entry  would  apply  to  the  breach  of  a  cove- 
nant preceding  the  proviso ;  and  although  Lord  EUen^ 
borough  doubted  whether  the  covenant  for  quiet  enjoy- 
ment and  the  proviso  for  re-entry,  relating  to  the  same 
subject-matter  (the  enjoyment  or  the  termination  of  the 
estate),  ought  not  to  be  construed  together,  and  the 
words  hereinafter  and  hereinbefore  in  each  of  them  (evi- 
dently relating  to  the  same  covenants)  be  taken  in  the 
same  sense,  yet,  on  the  whole,  the  Court  held  that  the 
word  hereinafter  in  the  proviso  could  not  be  rejected, 
and  consequently  that  that  clause  did  not  apply  to  the 
breach  of  a  covenant  preceding  it  in  the  lease.  Here 
the  words  do  or  cause  to  be  done  import  an  act,  and  there 
b  nothing  in  the  other  parts  of  the  instrument  frolil 
which  we  can  clearly  collect  that  it  was  the  intention  of 

(a)  4  J/,  jr  5.  265. 

X  2  the 
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18S2.  several  of  the  covenants  can  only  be  broken  by  an 
-"^—^  omission  to  do  some  act,  they  must  be  included  in  it» 
Sir  W.  Amor  In  Doe  d.  Polk  V.  Mardietti  {a)  the  action  was  brought 
8rxTiiifl«  on  a  proviso  giving  a  power  of  re-entry  if  the  tenant 
should  make  default  in  the  performance  of  any  of  the  eo* 
Tenants  for  thirty  days  after  notice,  and  the  clause  was 
held  not  applicable  to  the  breach  of  a  covenant  ^^  not  to 
allow  alterations  in  the  premises,  or  permit  new  buildings 
to  be  made  upon  them  without  permission;"  but  the 
reason  was,  that  the  default  was  of  such  a  nature  that 
the  parties  could  not  have  contemplated  a  notice  not  to 
make  it ;  and  there  Lord  Tenterden  said,  ^^  The  words 
make  defauU  properly  apply  to  affirmative  covenants, 
though  the  expression  to  make  default  has  been  applied  to 
negative  ones."  So  the  words  here,  *^  do  or  cause  to  be 
done  any  act,  matter,  or  thing  contrary  to  or  in  breach 
of  any  of  the  covenants,"  apply  strictly  to  negative  cove- 
nants, but  they  may  be  extended  to  affirmative  covenants,' 
if  that  appears  to  be  the  intention  of  the  parties.  Here 
that  intention,  for  the  reasons  already  stated,  is  manifest* 

Cur.  adv.  vulL 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  ejectment  brought  for  a  forfeiture  sup- 
posed to  have  been  incurred  by  the  non-performance  of 
a  covenant  to  repair.  The  clause  reserving  the  right  of 
re-entry  Vas,  *^  if  the  lessee  shall  do  or  cause  to  be 
done  any  act,  matter,  or  thing  whatsoever  contrary  to 
or  in  breach  of  any  one  or  more  of  the  covenants  and 
i^reements  hereinbefore  contained."    The  clause,  being 

{a}  1^.  4^d.  715. 

in 


IN  THE  Seconb  Year  op  WILLIAM  IV.  308 

in  this  peculiar  and  special  form,  it  was  contended,  did  1882. 
not  apply  to  an  omission  to  repair.  It  is  a  general  rule 
of  construction,  that  the  words  of  a  covenant  must  be  Sir  w.  Abdt 
taken  most  strongly  against  the  covenantor,  and  that  Srsvcn^. 
rule  applies  more  strongly  to  a  proviso  for  re-entry  ^^'/^^/^  --^^/^ 
which  contains  a  condition  that  destroys  or  defeats 
the  estate.  In  Doe  v.  Godwin  {a)  the  lessee  covenanted 
that  he  would  not  assign  without  leave  of  the  lessor, 
proviso  that  if  the  rent  be  in  arrear,  "  or  if  all  or  any  of 
the  covenants  hereinafter  contained  on  the  part  of  the 
lessee  shall  be  broken,  it  shall  be  lawful  for  the  lessor  to 
re-enter;"  and  there  were  no  covenants  on  the  part  of 
the  lessee  after  the  proviso,  but  only  a  covenant  by  the 
lessor,  that  the  lessee,  performing  all  and  every  the  cove- 
nants hereinbefore  contained  on  his  part  to  be  performed, 
should  quietly  enjoy.  The  question  was,  whether  the 
proviso  for  re-entry  would  apply  to  the  breach  of  a  cove- 
nant preceding  the  proviso ;  and  although  Lord  EHen- 
borough  doubted  whether  the  covenant  for  quiet  enjoy- 
ment and  the  proviso  for  re-entry,  relating  to  the  same 
subject-matter  (the  enjoyment  or  the  termination  of  the 
estate),  ought  not  to  be  construed  together,  and  the 
words  hereinafter  and  hereinbefore  in  each  of  them  (evi- 
dently relating  to  the  same  covenants)  be  taken  in  the 
same  sense,  yet,  on  the  whole,  the  Court  held  that  the 
word  hereinafter  in  the  proviso  could  not  be  rejected, 
and  consequently  that  that  clause  did  not  apply  to  the 
breach  of  a  covenant  preceding  it  in  the  lease.  Here 
the  words  do  or  cause  to  be  done  import  an  act,  and  there 
b  nothing  in  the  other  parts  of  the  instrument  frblil 
which  we  can  clearly  collect  that  it  was  the  intention  of 

(a)  4Jr.^&S65. 

X  2  the 
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18S2.       the  parties  that  it  should  apply  to  an  omission  to  do 
an  act.     We  are  therefore   of  opinion   that  the  mere 

Dot  dcm.  , 

Sir  W.  AxDT    omission  to  repair  cannot  be  considered  as  domg  or 
SftTKjfs.       causing  to  be  done  an  act  within  the  meaning  of  the 
clause  for  re-entry,  and  consequently  that  the  nonsuit 
was  right.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 


ri  f/f 


Tuetday', 
January  5\9t. 

•^     -^V,*^    The  proprietor 
'f  -  S^  1,  of  lands  con- 
^^a      *>«»«>•  «o  a 
•^    7       ttrewn,  may,  at 
J^.  '/^    aoon  as  be  is 
^        injured  by  the 
diversion  of  the 
water  from  its 
natural  course, 
maintain  an 
action  against 
the  party  so 
diverting  it ; 
and  it  is  no 
answer  to  the 
action,  that  the 
defendant  first 
appropriated 
the  water  to  his 
own  use,  unless 
he  has  had 
twenty  years* 
undisturbed  en- 
joyment of  it  in 
the  altered 
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Mason  against  Hill  and  Others. 

/^ASE.  The  first  count  of  the  declaration  stated, 
that  the  plainti£f  was  lawfully  possessed  of  a  mill, 
manufactory,  and  premises  in  the  county  of  Stafford^ 
and  by  reason  thereof  ought  to  have  had  and  enjoyed 
the  benefit  and  advantage  of  the  water  of  a  certain 
stream  which  had  been  used  to  run  and  flow,  and  of 
right  ought  still  to  run  and  flow  unto  the  said  mill,  &c* 
in  great  purity  and  plenty  to  supply  the  same  with  water 
for  working,  using,  and  enjoying  the  same,  and  for  other 
necessary  purposes.  That  the  defendants  by  a  certain 
dam  and  obstructions  across  the  stream  above  the  plain- 
tifi*'s  premises,  impounded,  penned  back,  and  stopped  the 
water,  and  by  pipes  and  tiles,  &c.  diverted  it  from  the 
plaintifPs  premises,  and  prevented  it  from  flowing  along 
the  usual  and  proper  course.  And  farther,  that  the 
defendants  injuriously  heated,  corrupted,  and  spoiled  the 
water,  so  that  it  became  of  no  use  to  the  plaintifl^ 
whereby  he  was  prevented  from  using  his  mill  and  pre- 
mises in  so  extensive  and  beneficial  a  manner  as  he 
otherwise  would  have  done.  Plea,  not  guilty.  At  the 
trial  before  Bosanquet  J.,  at  the  last  Spring  assizes  for 
the  county  of  Stafford^  the  following  appeared  to  be  the 
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facts  of  the  case.  The  plaintiff  and  the  defendants  had 
land  contiguous  to  the  stream,  the  land  of  the  defend- 
ants being  situate  on  a  part  of  the  stream  above  the 
land  of  the  plaintiffs.  The  stream  acted  as  a  sewer  to 
part  of  the  town  o(  Newcastle-wider^Linef  and  the  water 
was  consequently  foul  and  muddy.  It  had  been  un* 
profitable  to  bolh  parties  until  it  was  diverted  by  the 
defendants.  This  diversion  took  place  in  18 18,  by  the 
defendants'  erection  of  a  weir  or  dam  across  the  stream, 
at  the  part  contiguous  to  their  own  land,  and  by  means 
of  this  weir  and  of  channels  and  reservoirs  made  in  their 
land,  great  part  of  the  water  was  conveyed  to  certain 
buildings  belonging  to  them  at  some  distance  from  the 
weir,  and  there  u^ed  as  part  of  the  supply  of  water 
necessary  for  a  steam-engine.  About  ten  years  after 
this  diversion,  the  plaintiiF  made  a  channel  in  his  land 
contiguous  to  the  stream,  for  conveying  the  water  to 
some  buildings  belonging  to  him  at  a  little  distance  from 
the  stream,  for  the  purpose  of  some  process  of  manu- 
facture not  previously  carried  on  there.  Some  attempts  at 
accommodation  between  the  parties  took  place,  but  were 
ineffectual,  or  unsatisfactory ;  and  before  the  action  was 
brought,  the  plaintiflTs  works  were  occasionally  suspended 
for  want  of  the  water  diverted  by  the  defendants,  and 
which  after  it  had  been  used  by  them  was  suffered  to  pass 
away  into  a  level  below  the  plaintiff's  works.  It  was  con- 
tended on  the  part  of  the  defendants,  that  as  they  had  first 
appropriated  the  use  of  the  water  in  the  sewer  to  beneficial 
purposes  without  injuring  the  plaintiff,  they  had  acquired 
a  right  therein,  and  were  not  answerable  for  the  diver- 
sion, and  Williams  v.  Morland  {a)  was  cited.  The  learned 
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Judge  acting  upon  that  authority,  directed  the  jury  to 
find  a  verdict  for  the  defendants^  In  the  ensuing  term 
Campbell  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  defendants  who  had  diverted  the  water 
could  acquire  no  right  to  have  it  flow  in  its  new  channel 
by  mere  appropriation  without  twenty  years  unmolested 
enjoyment. 


Sir  James  Scarlett  and  Godson  on  a  former  day  in 
this  term  shewed  cause  (a).  Supposing  that  the  plaintiff 
has  in  fact  sustained  any  damage  in  this  case,  which  is 
not  admitted,  still  the  Judge's  direction  was  right,  and 
the  defendants  are  entitled  to  retain  the  verdict  Wright 
v.  Haojard  {b)  will  be  cited  to  shew  that  unless  a  party 
has  enjoyed  the  use  of  running  water  for  twenty  years, 
he  can  acquire  no  property  in  such  use  of  it,  but  any 
person  who  has  lands  lower  down  the  stream  may 
maintain  an  action  against  him  for  diverting  it;  but 
the  dictum  of  the  Master  of  the  Rolls  in  that  case 
cannot  be  supported.  It  is  no  doubt  generally  true 
that  a  person  must  have  had  twenty  years'  undisturbed 
possession  of  many  similar  rights  (as  light  and  air) 
before  he  can  make  an  exclusive  title  thereto,  but 
that  cannot  be  extended  to  flowing  water.  For  general 
convenience  requires  when  a  man  first  appropriates 
water  to  valuable  purposes  without  the  dissent  of  any 
one  else,  and  without  doing  any  damage  or  injury  to 
another,  he  should  gain  a  tide  to  the  use,  Williams  v. 
Morland  (c).  Bealy  v.  ShaiD  {d)  shews  that  where  water 
is  left  unappropriated,  twenty  years  need  not  elapse 
before  the  person  who  possesses  himself  of  that  water 

(a)  Before  Lord  Tenterden  C.  J.,  lAitUdalg,  Taunion,  and  Pattaon  Ji. 
(6)  I  Sm.  41-  AKu.  190.  <c)  2  JB.  j-  C.  910.  {d)  6  EaU,  208. 
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can  bring  an  action  for  an  injury  done  to  his  newly-  IBSi. 
acquired  right  There  Lord  EUenborough  says,  "  I  take  — * 
It  that  less  than  twenty  years  enjoyment  may  or  may  not  agflmtt 
afford  a  presumption  of  a  grant,  according  as  it  is 
attended  with  circumstances  to  support  or  rebut  the 
right/'  And  Le  Blanc  J.  said,  '*  The  true  rale  is,  that 
after  the  erection  of  works,  and  the  appropriation  by 
the  owner  of  the  land  of  a  certain  quantity  of  die  water 
flowing  over  it,  if  a  proprietor  of  other  land  afterwards 
take  what  remains  of  the  water  before  unappropriated,  the 
first-mentioned  owner,  however  he  might  before  such  se* 
cond  appropriation  have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards."  In  that  very  case  die  plaintiff 
had  had  an  enjoyment  of  the  water  previously  unap- 
propriated by  the  defendant,  without  objection  front 
him,  for  four  years  only;  and  Lord  EllenboroHgh  was 
cf  opinion  that  that  occupation  was  a  sufficient  dtle. 
In  Cor  v.  Matthews  {a)  Lord  Hale  said,  '^  If  a  mail 
hath  a  watercourse  running  through  his  ground  and 
erects  a  mill  upon  it,  he  may  bring  his  action  for 
diverUng  the  stream,  and  not  say  antiquum  molen*^ 
dinum;  and  upon  the  evidence  it  will  appear  whether 
the  defendant  hath  ground  through  which  the  stream 
runs  before  the  plaintiff's,  and  that  he  used  to  turn 
the  stream  as  he  saw  cause,  for  otherwise  he  cannot 
jusufy  it,  though  the  mill  be  newly  erected."  And  in 
Saunders  v.  Nea>man{b)  it  was  finally  decided  that  it 
was  not  necessary  to  state  the  mill  to  be  ancient ;  and 
Hclroyd  J.  there  recognised  the  law  laid  down  by  Ije 
Blanc  J.  in  Bealy  v.  Shaw  as  to  the  right  to  use  flowing 
water.    If  the  position  here  contended  for  prevail,  then  on 

(«g   1  VenX.  237.  (6)  I  £.  4:  J.  258. 
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1832.  a  stream  where  twenty  mills  have  been  erected,  the  owner 
"""^"  of  the  lowest  may  require  the  nineteen  above  him  to  be 
against  pulled  down,  and  thus  put  a  stop  to  all  improvement; 
and  the  person  who  builds  a  mill  on  an  unappropriated 
stream  will  be  entirely  at  the  mercy  of  the  land-owners 
lower  down.  The  plainti£f  cannot  now  be  in  any  other 
situation  than  he  was  when  the  diversion  was  first 
made ;  and  as  he  then  sustained  no  damage,  for  he  had 
made  no  use  of  the  water,  the  case  of  Williams  v. 
Morland  {a)  shews  that  this  action  is  not  maintainable. 

Campbelly  R.  V.  Richards^  and  Whateley  contra.  The 
water  not  having  flowed  for  twenty  years  in  that  chan* 
nel  into  which  the  defendant  had  diverted  it,  he  did  not 
acquire  any  right  to  have  it  to  continue  in  that  course, 
and  the  plaintifTs  right  to  the  flow  of  water  in  its 
natural  and  usual  channel  is  not  lost.  It  is  true  that 
the  defendant  might  have  taken  the  water  with  im- 
punity, if  he  thereby  caused  no  damage  to  the  plaintiff 
or  the  other  proprietors  of  the  land  on  the  bank  of  Ihe 
stream,  because  to  give  a  right  of  action  there  must 
be  both  damnum  and  injuria,  and  for  that  Williams  v. 
Morland  {a)  is  an  authority.  There  the  injury  alleged 
in  the  declaration  was  not  proved.  Flowing  water,  like 
light  and  air,  is  publici  juris ;  every  person  having 
land  on  the  banks  of  a  stream,  is  entitled  prima  facie, 
to  have  the  water  flow  in  its  natural  course,  and  that 
right  cannot  be  lost  except  by  grant  or  long  unin- 
terrupted enjoyment  from  which  a  grant  may  be  pre- 
sumed. As  to  light,  every  man  on  his  own  land,  has 
a  right  to  as  much  as  will  come  to  him.     If  he  erect 

(a)  2B.^C,  910. 
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on  the  extremity  of  his  land  a  building  with  windows,  18S2. 
and  they  continue  unobstructed  for  a  period  of  twenty  """"" 
years,  the  law  then  implies  the  consent  of  the  owner  of  tvaintt 
the  adjoining  land  to  that  mode  of  enjoyment ;  though 
the  latter  may,  undoubtedly,  within  twenty  years  build 
on  his  land,  and  thereby  obstruct  the  light  which  would 
otherwise  pass  to  the  building  of  his  neighbour.  So  that 
the  title  to  the  enjoyment  of  the  light  in  prejudice  of 
another's  right  is  not  acquired  by  mere  appropriation, 
but  by  occupancy  continued  for  twenty  years.  The 
right  to  flowing  water  is  of  the  same  description. 
Every  proprietor  of  land  on  the  banks  of  an  ancient 
stream  is  prim&  facie  entitled  to  the  benefit  of  the  water 
as  it  exists  in  its  natural  state,  and  no  one  proprietor 
without  the  consent  of  the  others,  has  a  right  to  make 
use  of  the  flow  in  such  a  manner  as  will  be  to  their 
prejudice.  Their  consent  may  be  inferred  from  an  un- 
molested continuance  of  a  particular  mode  of  enjoyment 
for  twenty  years.  But  there  is  no  reason  why  a  grant 
should  be  presumed  within  a  less  period  in  the  case  of 
water,  than  of  light.  And  the  authorities  clearly  shew 
that  there  must  be  the  same  length  of  enjoyment.  The 
opinion  delivered  by  the  Master  of  the  Rolls  in  Wright 
V.  Htmard[a\  was  not  a  mere  obiter  dictum,  but 
was  an  essential  point  of  the  cause.  A  bill  had  been 
filed  for  the  specific  performance  of  a  contract  for  the 
purchase  of,  amongst  other  things,  a  right  to  impound 
the  water  of  a  river,  and  to  divert  a  stream  from  it,  and. 
the  Court  refused  to  decree  performance,  because  the 
vendor  had  no  such  right  as  against  some  of  the  pro- 
prietors of  land  on  the  bank  of  the  river.     In  Cox  v. 

(«)  1  Sim.  j-  Stu.  190. 
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1832.       Matthews  {a\  Lord   Hale  intimated,   that  although  it 
was  not  necessary  for  the  plainti£f  to  allege  the  mill  to- 

Masok 

of^inu  be  ancient,  yet  if  the  defendant  proved  he  used  to  turn 
the  stream  as  he  saw  cause,  that  would  be  an  answer 
to  the  action.  In  Prestcott  v.  Phillips  {b)  it  was  ruled 
by  Mr.  Serjt.  Adair,  Chief  Justice  of  Chester,  that  no- 
thing short  of  twenty  years'  undisturbed  possession  of 
water  diverted  from  its  natural  channel,  or  raised  by  a 
weir,  could  give  a  party  an  adverse  right  against  those 
whose  lands  lav  lower  down  the  stream,  and  to  whom  it 
was  injurious.  This  right  is  put,  not  on  mere  appro-^ 
priation,  but  on  long  occupation,  by  Lord  EUenboraugk 
in  Bealey  v.  Shaw  (c) ;  by  Holroyd  J.  in  Cross  y. 
Lewis  {d) ;  by  Abbott  J.  in  Saunders  v.  Newman  [e) ;  and 
by  Mr.  Starkie  in  a  note  to  his  Treatise  on  Evidence  {g\ 
The  dicta  relied  upon  in  argument  to  shew  that  the 
right  to  have  the  water  flow  into  a  new  channel  may 
be  acquired  by  mere  appropriation,  without  long  enjoy- 
ment, do  not  apply*  They  refer  to  the  right  of  the 
proprietors  of  land  on  the  banks  of  a  stream  to  have  the 
water  flow  in  its  natural  and  ancient  channel.  The 
true  distinction  is  this.  Every  proprietor  of  land  on  the 
banks  of  a  stream,  independently  of  any  occupation, 
being  entitled  of  right  to  have  the  water  flow  in  its 
natural  channel,  may  maintain  an  action  for  diverting 
it  as  soon  as  he  sustains  a  damage.  In  such  an  action  he 
must  shew  an  appropriation  of  the  water  to  his  own  use, 
not  because  that  is  necessary  to  give  him  a  right  to 
the  enjoyment  of  the  water  as  it  flows  in  its  natural 
channel,  but  because,  in  order  to  sustain  the  action,  he 

(a)  1  Vera,  237.  (6)  Cited  in  Bealey  v.  Shaw,  6  East,  215.. 

(c)  6  East,  215.  (d)  2B,^  C.  690. 

(#)  IJB.^  A.  261.  (g)  5  Stark,  1675. 
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must  shew  a  damage.     On  the  other  hand,  the  party        1832. 
who  diverts  the  water  from  its  natural  channel  without       71 

Mason 

the  consent  of  the  other  proprietors  of  the  land  on  its  ngahui 
banks,  is  guilty  of  a  wrongful  act.  He  can  acquire  no 
right  to  have  the  water  flow  in  the  new  channel  but  by 
licence  from  them,  or  by  long  enjoyment  from  which  a 
grant  may  be  presumed.  It  is  no  answer,  therefore, 
to  an  action  brought  against  him  for  diverting  the  water, 
that  he  first  appropriated  it  to  his  own  use.  He  must 
shew  a  grant  or  licence  from  the  plaintiff  or  twenty 
years'  uninterrupted  enjoyment,  which  will  be  evidence 
of  that  grant  (a). 

Cur.  adv.  vuit 

Lord  Tenterden  C.  J.  on  a  subsequent  day  of  the 
term  delivered  the  judgment  of  the  Court 

This  case  was  argued  before  us  in  the  course  of  the 
present  term  on  cause  shewn  against  a  rule  for  a  new 
trial.  It  was  an  action  for  divertuig  a  stream  of  water, 
and  the  verdict  was  given  for  the  defendants.  His 
Lordship  then,  after  stating  the  facts  of  the  case,  pro- 
ceeded as  follows :  — 

In  this  state  of  things  the  present  action  was  brought, 
and  for  the  defendants  it  was  insisted  that,  they  having 
first  appropriated  the  water  beneficially  to  their  use  at  a 
time  when  the  appropriation  was  not  injurious  to  the 
plaintijOr,  bad  a  right  to  the  water  and  to  the  use  of  it, 
notwithstanding  the  diversion  had  by  subsequent  acts  of 
the  plaintiff  become  injurious  to  him.  The  plainti£^  on 
the  other  hand,  insisted  that  the  defendants  did  not,  nor 
could  by  law,  acquire  a  right  to  the  water  by  a  diversion 

(a)  Se«  Uggini  ▼.  Inge,  IJBing.  683.. 
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and  enjoyment  for  a  period  short  of  twenty  years.  The 
several  decisions  and  dicta  of  learned  Judges  on  this 
subject  were  quoted  at  the  bar,  and  need  not  be  repeated. 
It  appears  to  have  been  held  that  a  person  could  not 
complain  of  a  diversion  or  obstruction  of  water,  from 
which  at  the  time  of  his  complaint  he  suffered  nothing: 
which  seems  to  have  been  on  the  ground  that  in  such  a 
case  it  was  injuria  sine  damno.  It  is  not  now  necessary 
to  say  whether  such  a  principle  should  be  admitted* 
The  only  decision  upon  a  question  like  that  in  the 
present  case  is  the  judgment  of  the  present  Master  of 
the  Rolls,  then  Vice- Chancellor,  in  the  case  of  Wright 
V*  Howard  (a).  This  judgment  is  expressed  in  language 
so  perspicuous  and  comprehensive,  that  I  shall  here 
quote  it.  "  The  right  to  the  use  of  water  rests  on 
clear  and  settled  principles.  Prima  facie,  the  proprietor 
of  each  bank  of  a  stream  is  the  proprietor  of  half  the 
land  covered  by  the  stream,  but  there  is  no  property  in 
the  water.  Every  proprietor  has  an  equal  right  to  use 
the  water  which  flows  in  the  stream ;  and  consequently 
no  proprietor  can  have  the  right  to  use  the  water  to  the 
prejudice  of  any  other  proprietor.  Without  the  con- 
sent of  the  other  proprietors,  who  may  be  affected  by 
his  operations,  no  proprietor  can  either  diminish  the 
quantity  of  water  which  would  otherwise  descend  to 
the  proprietors  below,  nor  throw  the  water  back  upon 
the  proprietors  above.  Every  proprietor,  who  claims  a 
right  either  to  throw  the  water  back  above,  or  to 
diminish   the   quantity  of  water  which   is  to  descend 

below,  must,    in  order  to   maintain   his  claim,   either 

» 
pi*ove  an  actual  grant  or  licence  from  the  proprietors 
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affected  by  bis  operations,  or  must  prove  an  uninter-   i     18S2. 
rupted  enjoyment  of  twenty  years :  wbicb  term  of  twenty        71 
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years  is  now  adopted,  upon  a  principle  of  general  con-        asainsi 
venience,  as  affording  conclusive  presumption  of  a  grant."  ^ 
Tbe  learned  Judge  tben  adds,  tbat  an  action  will  He 
"  at  any  time  wiibin  twenty  years,  wben  injury  bappens 
to  arise  in  consequence  of  a  new  purpose  of  tbe  party  to 
avail  himself  of  bis  common  rigbt." 

We  all  agree  in  tbe  judgment  tbus  delivered;  and 
upon  the  authority  of  tbat  decision,  and  tbe  reasoning 
of  tbe  learned  Judge,  we  are  of  opinion  tbat  tbe  d&« 
fendants  did  not  acquire  a  right  by  their  appropriation, 
against  tbe  use  wbicb  tbe  plaintiff  afierwards  sought  to 
make  of  the  water,  and  consequently  tbat  tbe  rule  for  a 
new  trial  must  be  made  absolute. 

Rule  absolute. 


Graves  against  Key  and  Another. 

/\  SSUMPSIT  by  the  indorsee  against  tbe  defendants  A  bill  of  ex-  Y^r^£  ^  3 
as  drawers  of  a  bill  of  exchange,  accepted  by  Almoti^  drawn  by  A.  /i/i^i.  ^ 
and  as  payees  and  indorsers  of  a  promissory  note  made  J^^  to  c.° 
by  Almon.    Plea,  the  general  issue.     At  tbe  trial  before  ^l^^J[^ 
Lord  Tenter  den  C.  J.,  at  the  London  sittings  after  Hilm-u  ^^*n  «*««•  *>ut 

*^  part  payments 

term  1831,  the  following  facts  appeared  :  —  were  afterwards 

made  by  the 

The  action   was   brought   by  Graves^  who  was  the  drawer  and 

acceptor.  Two 
years  after  it  bad  become  due,  D,  paid  tbe  balance  to  C,  tbe  holder,  and  the  latter  in- 
dorsed tbe  bill  and  wrote  a  receipt  on  it  in  general  terms :  Held,  that  that  receipt  was  not 
conclusive  evidence  that  the  bill  had  been  satisfied  either  by  the  acceptor  or  drawer,  but  tbat 
parol  testimony  was  admissible  to  explain  it ;  and  it  appearing  thereby  that  D.  paid  tbe 
balance,  not  on  the  account  of  the  acceptor  or  drawer,  but  in  order  to  acquire  an  interest 
in  tbe  bill  as  purchaser,  it  might  be  i'ldorsed  by  D.  after  it  became  due,  so  as  to  ffive  the 
indorsee  all  tbe  rights  which  C.,  the  holder,  bad  before  the  Indorsement,  and  such  indonee 
night  therefore  recorer  from  the  drawer  the  balance  unpaid  by  him. 

nominnl    S'/^ac.jy/ 


K>T. 
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1SS2.  nominal  plainti£f  only,  the  real  plaintiflT  being  Mr.  Til' 
"■""^  leard.  on  a  bill  of  exchanire  for  50/.  drawn  by  the  de- 
atainat  fendants  on  and  accepted  by  Almofij  dated  the  16th  of 
April  }  824,  and  payable  two  years  after  date ;  and  on  a 
promissory  note  of  Almon*s  in  favour  of  the  defendants* 
for  97/.  2s.  7rf.,  dated  27th  of  November  1823,  and  pay- 
able thirty  months  after  date;  of  both  which  instru- 
ments the  defendants  were  indorsers.  Neither  was  paid 
when  due ;  and  at  that  time  both  were  in  the  hands  of 
one  fVebber^  having  been  duly  indorsed  to  him*  The 
defendants  suspended  payment,  and  made  payments  by 
instalments  to  their  creditors,  and  amongst  the  rest  an 
instalment  of  Ss.  in  the  pound  to  Webber^  who  had  a 
debt  due  to  him  on  another  account,  as  well  as  on  the 
bill  and  note.  Almon  also  became  insolvent,  compounded 
with  his  creditors,  and  paid  Webber  several  instalments 
on  the  bill  and  note;  memoranda  of  which,  cls  received 
from  Almon^  were  made  on  the  back  of  each  security. 
On  the  3d  of  January  1828,  long  after  the  dishonour  of 
both  the  bill  and  the  note,  a  meeting  took  place  between 
Tilleard,  Webber^  and  the  defendant  Key^  at  which  both 
these  securities  were  transferred  by  Webber  to  Tilleard 
under  circumstances,  stated  by  a  witness  named  Keighley^ 
as  follows. 

Mr.  Tilleard  paid  Webber  a  cheque  for  102/.  16s.  Id. 
as  balance  due  on  a  bill  and  note.  T.  first  claimed  a 
further  deduction  of  5s.  in  the  pound  paid  by  Key  and 
Co.,  and  not  credited  in  an  account  produced.  Webber 
said,  what  he  had  received  was  generally  on  account  of  his 
debt,  which  Key  admitted,  but  in  answer  to  some  observa- 
tions of  Tilleardf  stated  that  Webber  had  received  more  by 
5s.  on  the  amount  of  the  bill  and  note,  than  would  have 
been  paid  if  he  had  not  held  them ;  but  that  Webber  would 

not 
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not  sign  any  thing,  and  .would  only  receive  the  money  1832. 
generally  on  account.  Tilleard  then  said  he  would  pay  I 
the  balance  due  to  Webber^  and  become  himself  the  holder  o^mnst 
of  the  bill  and  note,  and  required  a  receipt  to  be  indorsed 
on  them,  acknowledging  the  money  to  be  received  of 
him,  Tilleard.  Webber  wrote  a  receipt  for  it  as  paid  by 
Alftum:  on  reading  it  Tilleard  objected.  Webber  said 
he  did  not  see  Tilleard*s  name  at  the  front  or  back  of 
the  bill  or  note,  and  therefore  would  not  give  him  a  re- 
ceipt, and  wanted  to  know,  unless  Tilleard  paid  the 
money  on  behalf  of  Almon,  why  he  paid  at  all*  TiUeard 
said  he  paid  it  out  of  affection  for  Almon^  in  order  to 
get  them  out  of  the  hands  of  Webber ^  but  with  a  view 
of  ranking  upon  Key's  estate  for  the  amount  of  the  bill. 
Key  BOggested  to  Webber  to  write  a  receipt  generally, 
md  he  did  so  on  the  bill,  and  struck  Almonds  name  out 
of  the  receipt  on  the  note.  Tilleard  protested  formally 
against  these  indorsements,  stating  that  if  W.  supposed 
there  was  any  magic  in  his  indorsement,  he,  T.,  was 
willing  to  take  them  without  any  indorsement.  The 
bill  and  note  were  afterwards  indorsed  by  him  to  the 
plaintiiF. 

On  the  back  of  the  note,  when  produced  at  the  trial, 
there  was  a  memorandum  at  the  foot  of  the  several  in- 
stalments stated  to  have  been  received  Jrom  Almon^  to 
this  e£^: — "  Received  60/.  145.  Id.  for  the  balance,"  &c. 
with  the  words  ^'  from  Almon  "  struck  out ;  and  a  similar 
memorandum  appeared  on  the  back  of  the  bill,  of  a  re- 
ceipt for  31/.. 55.,  without  any  statement  of  the  name  of 
the  person  from  whom  the  amount  was  received ;  and, 
on  both,  the  balance  was  said  to  include  interest  and 
noting. 

Upon  these  facts  Lord  Tenterdeti  was  of  opinion,  that 

these 
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1832. 


Gratu 

againgt 

KfiT. 


these  being  negotiable  instruments,  and  all  principal  and 
interest  secured  by  them  appearing,  by  the  memoranda 
indorsed,  to  have  been  fully  paid,  they  must  be  deemed 
to  have  been  satisfied  by  the  acceptor  and  maker,  and  no 
action  could  be  maintained  upon  them,  and  he  directed  a 
nonsuit  In  the  following  term  a  rule  nisi  was  obtained  by 
Sir  J.  Scarlett  for  a  new  trial,  on  the  ground  that  the  re- 
ceipts indorsed  on  the  bill  and  note  were  not  conclusive, 
but  only  prim&  facie  evidence  that  they  had  been  paid 
Ly  the  acceptor  and  maker :  and  that  the  parol  evidence 
(which  was  admissible  to  explain  the  receipts;  Schoieyv. 
h'almsley  (a),  Lampon  v.  Corke  (i),  Skaife  v.  Jackson  (c);) 
shewed  that  Tillcard  paid  the  money  and  balance  due 
to  Webber^  with  a  view  of  becoming  the  purchaser  of 
the  bill  and  note,  and  not  as  the  agent  of  Almon ; 
which  being  so,  the  bill  was  not  satisfied,  it  might  be 
indorsed  after  it  was  due,  and  the  action  was  maintain- 
able :  and  he  cited  Callow  v.  La*mrence  {d)  to  shew  that 
an  indorsee,  who  pays  a  bill,  may  indorse  or  negotiate 
it,  because  his  indorsement  will  make  no  person  liable 
but  himself,  and  those  whom  he  may  sue. 


Guniey  and  Kelly  on  a  former  day  in  this  term  shewed 
cause.  It  is  clearly  established,  that  a  bill  or  note  can- 
not be  indorsed  or  negotiated  after  it  has  been  once 
paid,  if  such  indorsement  or  negotiation  will  make  any 
of  the  parties  liable,  who  would  otherwise  be  discharged, 
Beck  v.  Robley  {e).  Here,  there  was  not  only  payment 
of  the  bill  and  note,  but  a  receipt  given.  The  ne- 
gotiability of  the  bill  and  note  was  destroyed  by  that 


(a)   1  realce  N.  P.  C  34. 
(c)  oB,^C,42\, 
(e)  1  H,  BL  89.  n. 


(6)  5B,i  A.  606. 


receipt. 


Kit. 
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receipt     It  is  true  that  a  receipt  may  be  explained  by       1832. 

parol  evidence;  but  here,  the  clear  import  of  the  re- 

ceipt  is,  that  the  money  therein  mentioned  was  paid        a^ahut 

on  account  of  Almon^  who   was  the  acceptor  of  the 

bill  and  maker  of  the  note,  and  the  party  primarily 

liable.       TiUeard^   therefore,   must   be   taken   to  have 

made  the  payments  on  his  behalf,  and  not  on  account 

Sir  James  Scarlett  and  D.  Pollock  contr^.  It  cannot 
be  disputed,  that  if  a  bill  of  exchange  be  paid  on 
behalf  of  the  acceptor,  it  is  not  afterwards  negotiable. 
The  question  in  this  case  is,  whether  the  payments 
made  by  TiUeard  were  on  account  of  the  acceptor; 
for  if  they  were  not,  the  bill  and  note  continued  ne- 
gotiable. Now,  it  appears  clearly  from  the  testimony 
of  Keighlej/f  that  the  balance  due  on  those  instru- 
ments was  not  paid  by  TiUeard  in  order  to  discharge 
Almon  from  liability,  but  as  the  purchase-money  for 
those  securities. 

Cur.  adv-  vult. 

Lord  Tenterden  C.  J.  now  said :  The  rule  for  a  new 
trial  must  be  made  absolute.  We  all  think  that  the 
payments  made  by  TiUeard  to  Webber  on  account  of  the 
bill  and  note,  were  made  by  him,  not  as  the  agent,  or 
on  account  of  Almov^  but  with  a  view  of  becoming  the 
purchaser  of  the  bills  in  his  own  right.  That  being  so, 
the  negotiable  quality  of  those  instruments  was  not  de- 
stroyed, and  they  might  be  indorsed  after  they  became 
due;  the  action,  therefore,  was  maintainable.  The 
reasons  on  which  our  judgment  is  founded,  have  been 

Vol.  III.  Y  com- 
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18S2.       committed  to  writing,  but  the  paper  containing  them  has 

unfortunately  been  mislaid  (a), 
against  Rule  absolute. 

Kit. 

.  .7 1  i    ■  :,  ^  7  C'^)  "^^  reporten  were  aflcrwards  faToured  with  a  copy  of  the  judgmeiit 

/<'.f  >  >'      ,%  '-f/f  alluded  to  by  the  Lord  Chief  Justice.     It  was  as  follows :  — 

We  all  think,  upon  a  full  consideration  of  the  case,  that  the  action  is 
maintainable.  It  Is  not  necessary  for  us  to  say  what  the  effect  of  these 
indorsed  memoranda  of  receipts  would  be,  supposing  that  It  were  in- 
competent for  the  plaintiff*  to  contradict  or  explain  them  by  parol  evi- 
dence ;  because  it  seems  to  us  that  the  plaintiff*  may  by  law  giTe  such 
contradiction  or  explanation,  and  that  in  this  case  tbe  parol  endence  docs 
satisfactorily  explain  the  last  memoranda  made  on  each  security,  and 
shews  distinctly  that  the  balance  was  not  paid  by  either  Jimim  or  tbe 
defendants. 

A  receipt  is  an  admisnon  only,  and  tlie  general  rule  is,  that  an  admis- 
sion .  though  evidence  against  tbe  person  nrho  made  it  and  those  claiming 
under  him,  is  not  conclusive  eyidence,  except  as  to  tbe  person  who  may 
ba?e  been  induced  by  it  to  alter  his  condition;  Siraton  ▼.  RastaL  (S  T^ 
iZ.  366.)>  Wyalt  v.  Marquis  of  Hertford  {3  East y  147.  )i  Heme  ▼.  Rogers 
{9B»^  C»  586. ).  A  receipt  may,  therefore,  be  contradicted  or  explained  ; 
and  there  is  no  case  to  our  knowledge,  in  which  a  receipt  upon  a  ne- 
gotiable instrument  has  been  considered  to  be  an  exception  to  the  general 
rule;  on  the  contrary,  Lord  Kenyan,  in  the  case  of  Schoiey  ▼.  WaUby 
(1  Peake  N.  P.  C.  34.),  cited  at  the  bar,  was  of  opinion,  that  a  receipt  oo 
the  back  of  a  bill  might  be  explained  by  parol  evidence,  and  shewn  to  be 
a  receipt  from  tbe  drawer,  and  not  from  the  acceptor.  If,  then,  parol 
evidence  be  admissible  here  to  shew  why  the  receipt  indorsed  on  the  bill 
and  note  in  question  was  so  indorsed,  and  by  whom  the  money  therein 
mentioned  was  paid,  there  can  be  no  doubt  as  to  the  effect  of  the  evidence 
given  for  that  purpose. 

It  is  clear  from  the  testimony  of  Keighley,  Uiat  the  balance  was  not 
paid  by  Almon,  or  by  Tiiieard  on  account  of  Almon,  to  discharge  his  debt, 
and  by  way  of  satisfaction  of  his  liability  on  the  bill  and  note ;  but  it  was 
paid  by  TUleard  as  the  purchase-money  for  those  securities,  of  which  be 
wished  to  become  the  holder  in  order  to  constitute  himself  a  creditor 
both  of  Messrs.  Key,  Brothers,  and  Almon,  with  a  view,  no  doubt,  of  deal- 
ing more  favourably  with  the  latter  than  Webber  would  have  done.  The 
evidence  of  Kcighley  is  confirmed  by  the  form  of  the  receipts  for  tbe 
balance ;  for  one  of  these  receipts  omits  tbe  mention  of  Alinon,  and  in  the 
other  his  name  is  struck  out,  all  the  antecedent  indorsements  purporting 
to  be  reccipu/rom  him.  And,  indeed,  if  there  were  any  doubt  upon  this 
part  of  the  case,  that  would  be  a  reason  for  a  new  trial,  as  tlie  nonsuit 

proceeded 


IN  THE  Second  Year  of  WILLIAM  IV.  S19 

proceeded  on  the  ground  that  the  receipt  was  concluaiTe  evidence  that  the  18S2. 

bill  had  been  paid  by  the  acceptor.  - 

It  is  to  be  obsenredy  that  one  of  the  defendants  was  present  at  the         Gravis 
arrangement,  and  both  must  therefore  be  taken  to  have  been  fully  conusant         agninti 
of  the  transaction,  and  to  have  known  that  no  part  of  the  remaining  balance  * 

of  the  bill  was  in  fact  paid  by  or  on  account  of  Almon  or  themselves. 

These  securities,  therefore,  having  been  neither  of  them  paid  by  the 
defendants  nor  by  jflmont  ^^^  capable  of  being  indorsed  so  as  to  give  a 
valid  title  to  the  residue  against  both ;  but  having  been  indorsed  after  the 
instruments  were  over-due  and  dishonoured,  the  indorsee  could  take  only 
such  title  as  the  indorser  could  give.  The  plaintiff  is  therefore  in  the  same 
situation  as  Tilleard,  but  TiUeard  has  acquired  all  the  title  which  Webber 
had  before  the  indorsement;  and  as  Webber,  being  the  legal  holder,  could 
hava  toed  the  defendants  for  the  balance,  th  plaintiff  may  do  the  same. 
For  theaa  rewons  the  rule  must  be  made  abaolute. 

Eule  abaolute 


Y  a 
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Tuetda^,  Taylor  o^ainst  Kymer  and  Another. 

January  31st. 


•to 


jy.  and  Co.,  HPROVER   for  forty-one  chests  of  indigo.     At  the 

•gents,  em-  trial   before  Parke  J.,    at   the   Lancaster   Spring 

de^endanto,  assizes  1830,  a  verdict  was  found  for  the  plaintiff,  sub- 

riTorabrokers,  J^^^  ^^  ^^^  opinion  of  this  Court  upon  the  following 

to  buy  eighteen   ^^g^  . 

chests  of  indigo 

for  them  at  one       The  indigo  in  question  was  purchased  for  the  plaintiff 
iruUa  Com-       by  Messrs.  William  Neveti  and  Sons,  under  the  circum- 

pany's  sales. 

JNT.  and  Co.        Stances  after-mentioned.     Nevett  and  Sons  were  general 

^ealt  on  behalf 

of  another  party  (the  plaintiff*),  but  this  was  not  mentioned.  The  defendants  paid  for  the 
diests  and  kept  the  Iruiia  warrants,  and  the  goods  remained  in  tlie  company's  warehouses. 
The  principal,  being  informed  of  the  purchase,  paid  iV.  and  Co-  tlie  amount.  They  after* 
wards  directed  the  defendants  to  sell  the  indigo,  and  apply  the  proceeds  in  reduction  of 
a  balance  due  to  them  from  N,  and  Co.,  which  was  done ;  the  defendants  not  knowing  that 
any  other  party  had  a  claim  to  the  goods,  and  never  having  been  paid,  specifically,  fur  the 
advance  which  they  had  made  in  respect  of  them. 

There  had  been  a  running  account  between  N>  and  Co.  and  the  defendants  for  some 
time,  during  whidi  the  latter  held  a  number  of  warrants  for  indigoes  purdiased  by  them 
lor  AT.  and  Co.,  and  for  which  the  defendants  had  made  advances.  N.  and  Co.  occasionallf 
withdrew  the  warrants,  and  at  or  near  tlie  same  time  paid  in  money  to  their  account  with 
the  defendants,  to  about  the  value.  Tliere  was  no  express  agreement  as  to  this,  but  an 
understanding  that  the  warrants  were  not  to  be  taken  aivay  upon  credit-  The  payments 
were  made  and  entered  generally.  Between  the  time  of  purchasing  the  eighteen  chests  and 
that  of  the  direction  to  re-aell  them,  N,  and  Co.  had  paid  in  this  manner  more  than  the 
value  of  the  eighteen  chests,  but  had  also,  during  all  that  time,  been  indebted  to  the  defend-^ 
ants  in  a  larger  amount. 

On  trover  brought  by  the  principal  against  the  defendants:  Held,  that  the  above  pay- 
ments  on  account  could  not  be  considered  as  appropriated  to  the  discbarge  of  the  de- 
fendants' cl^m  on  the  eighteen  chests,  and  that  tliey  consequently  had  a  lien  upon  these  at 
the  time  of  the  sale,  which,  under  the  circumstances,  was  an  answer  to  tlie  present  action. 

iST.  and  Co.  purchased  and  paid  for  twenty-three  chests  of  indigo  on  behalf  of  the  same 
principal,  and  were  paid  the  amount  by  him,  but  retained  the  warrants,  and  the  chests 
remained  in  the  Eatt  India  Company's  warehouses.  Being  desirous  of  withdrawing  some 
other  warrants  which  they  had  in  the  hands  of  the  defendants  they  deposited  these  in  lieu 
of  them ;  and  they  afterwards  autliorized  the  defendants  to  sell  the  twenty-three  chests,  and 
appropriate  the  proceeds,  which  they  did,  not  knowing  that  any  party  was  interested  in  them 
but  N.  and  Co.  At  the  time  of  this  transaction  iV.and  Co.  were  creditors  in  account  with 
their  principal  to  an  amount  much  below  the  value  of  the  indigo : 

Held,  that  the  sale  of  the  twenty-three  chests  was  a  conversion,  and  that  the  defendants 
were  liable  to  the  principal  in  trover.     For,  that 

The  transfer  of  these  warrants  by  N,  and  Co.  was  not  a  sale  or  disposition  by  factors, 
within  6  G,  4.  c.  94.  s.  2. ; 

Nor  a  pledge  as  security  for  negotiable  instruments,  within  the  same  clause.  East  India 
warrants  not  being  **  negotiable  instumeats." 

And  if  the  warrants  were  de|>osited  as  security  for  a  previously  existing  debt,  the 
defendants  (by  j.  o.  of  the  act)  could  have  no  greater  right  in  respect  of  them,  than  the 
factors  had  at  tho  time  of  the  deposit. 

brokers 
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brokers  and  dealers   in  Liverpool  where  the  plaintifif       1832. 
resided,  and  they  had  also  a  house  in  London^  where       " 

.  Tatlor 

they  transacted  business  as  commission   agents,   and        against 
dealt  largely  in  indigo  on  their  own  account     The  de- 
fendants were  sworn  brokers  of  the  city  of  London. 
Nevett  and  Sons  were  not. 

In  September  and  October  1828,  the  defendants  bought 
considerable  quantities  of  indigo  for  Nevett  and  Sons  at 
the  East  India  Company's  sales.  Among  these  were 
eighteen  chests,  parcel  of  the  forty*one  mentioned  in  the 
declaration.  The  defendants  paid  for  them,  received 
and  kept  the  warrants,  and  sent  Nevett  and  Sons  the 
msual  notes,  stating  that  the  eighteen  chests,  with  others, 
had  been  bought  on  their  account  by  the  defendants. 
Nevett  and  Sons  sent  the  plaintiff  an  invoice  of  the 
eighteen  chests,  expressing  that  they  were  bought  of 
Nevett  and  Sons  by  the  plaintiff;  and  in  January  1829 
be  paid  them  the  amount.  In  June  and  July  following, 
the  defendants  sold  the  chests,  which  had  remained  in 
the  company's  warehouses,  and  delivered  the  warrants 
k)  the  purchasers. 

On  the  1st  o(  January  1829,  Nevett  and  Sons  bought 
of  the  East  India  Company,  through  a  sworn  broker, 
thirty-five  more  chests  of  indigo,  including  twenty-three 
which  formed  the  residue  of  the  forty-one  claimed  in  this 
action.  N.  and  Sons  sent  an  invoice  to  the  plaintiff,  stat- 
ing the  twenty-three  chests  to  be  bought  of  them  by  him, 
and  he  paid  them  the  amount  in  January  1829.  They 
paid  the  broker,  and  received  the  warrants  from  him. 
In  the  following  Aprils  Nevett  and  Sons,  being  desirous 
of  withdrawing  from  the  defendants  nineteen  other  war- 
rants for  indigoes  purchased  and  paid  for  by  the  de- 
fendants for  account  of  Nevett  and  Sons,  which  had 
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1832.       always  been  in  the  hands  of  the  defendants,  and  on 
^  which  they  had  a  lien  for  the  amount  of  the  purchase- 

Taylor  ^  ^ 

agamu        money  and  charges,  applied  to  them  to  deliver  up  these 

Ktmie. 

nineteen  warrants,  and  to  receive  in  lieu  thereof  the 
twenty-three  before  mentioned;  and  this  being  agreed 
to,  the  nineteen  warrants  were  so  delivered  to  Neoett 
and  Sons,  and  replaced  by  the  twenty-three  warrants, 
which  were  indorsed  in  blank  in  the  usual  form.  The 
defendants  had  no  notice  that  Nevett  and  Sons  were  not 
the  owners  of  the  twenty-three  warrants,  and  they  re- 
mained in  the  defendants'  hands  as  security  for  the 
above-mentioned  purchase-money  and  charges,  and  also 
as  a  part  security  for  the  payment  of  the  prompt,  which 
the  defendants  advanced  for  Necett  and  Sons  in  the 
same  month  of  ^^//  to  a  large  amount,  according  to 
the  usual  course  of  business  between  the  parties.  They 
also  paid  for  drawing  samples  of  the  twenty-three  chests, 
and  for  warehouse  rent  due  for  part  of  them  to  the  Easi 
India  Company.  Between  the  16th  of  May  and  the 
28th  of  July  1829,  the  defendants  sold  sixteen  of  the 
chests,  and  delivered  the  warrants  to  the  purchasers  or 
the  East  India  Company ;  and  consigned  seven  for  sale 
to  Harnbmrgh. 

The  case  then  set  out  the  following  letter  from  the 
plaintiff  to  Neoett  and  Sons,  the  date  of  which  did  not 
appear :  —  "I  request  you  will  advise  whatever  inform- 
ation you  have  to  communicate  as  to  the  market  I 
wish  to  know  if  the  present  prices  of  the  market  cor- 
respond with  those  paid  on  my  account.  If  you  think 
you  cannot  realize  a  profit  by  holding  them,  it  will  be 
advisable  to  sell.  I  would  be  contented  with  a  small 
profit  at  the  time  of  purchase.  I  have  left  the  sales  in 
your  hands." 

The 
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The  defendants  were  in  the  habit  of  selling  for  Neoett  1832. 
and  Sons,  the  indigoes  which  they  held  on  their  account,  — 
and  of  shipping  such  indigoes,  by  their  direction,  to  agpinu 
foreign  places  for  sale. 

On  the  8th  of  April  1829,  Nevett  and  Sons  wrote  to 
the  defendants  as  follows :  —  "  We  hereby  authorize 
you  to  dispose  of,  for  our  account,  any  indigo  held  by 
you  for  us,  in  order  to  reimbursing  yourselves  the  dif^ 
ferent  sums  advanced  by  you  either  in  cash  or  by  ac- 
ceptances, &s  such  acceptances  fall  due."  The  defend- 
ants, after  receiving  this  letter,  disposed  of  the  forty-one 
chests  in  the  manner  already  mentioned. 

On  the  17th  of  Juncy  Nevett  and  Sons  stopped  pay- 
ment, and  a  commission  of  bankrupt  afterwards  issued 
against  them.  At  that  time,  and  also  when  the  warrants 
for  the  twenty-three  chests  were  deposited  with  the  de* 
fendants,  the  balance  of  account  between  the  plaintiff  and 
Nevett  and  Sons  was  38/.  in  their  favour. 

The  East  India  Company's  warrant  for  delivery  of 
indigo  is  in  the  following  form. 

No.  To  the  East  India  Company's 

warehouse-keeper  for  private 
trade,  Billiter  Lane. 
You  are  desired  to  deliver  to  A.  B.  or  his  assigns  by 
indorsement  hereon,  and  the  bearer  giving  a  receipt  on 
the  back  hereof,  the  following  indigo :  viz. 

(Then  follows  a  description  of  the  lot,  its  price, 
weight,  &c) 

Sold  him  by  the  United  East  India  Company. 
Treasury,  East  India  House,  this         day  of 

Signature  of  the  Company's 
Counter  Signature.  Treasurer  or  Assistant. 

E.  F.  C.  D. 

Y  ^  The 
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1882.  The  case  stated  these  warrants  to  be  negotiable  in* 

'^"""       stniments.     They  are  indorsed,  usually  in  blank,  by  the 
agabtsi       persous  therein  named,  and  are  afterwards  transferred 
by  deliver}',  or  by  indorsement  and  delivery. 

With  respect  to  the  eighteen  chests  of  indigo  first 
mentioned,  it  became  a  question  at  the  trial,  whether 
or  not  they  had  been  paid  for  in  account  by  Neveit  and 
Sons  to  the  defendants.  It  was  referred  to  a  barrister 
to  examine  into  the  accounts  and  certify  as  to  this  point, 
and  to  state  for  the  opinion  of  the  Court  any  facts» 
deemed  material  by  the  parties,  upon  which  his  certi- 
ficate might  be  founded.  He  certified  that  the  eighteen 
chests  had  not  been  paid  for  in  account,  and  stated  the 
following  facts,  which  were  embodied  in  the  case. 

In  June  1827»  Nevett  and  Sons,  who  were  commission 
agents,  began  to  make  purchases  of  indigo  through  the 
firm  of  Kymer  and  Co.  (the  defendants).  Nevett  and 
Sons  gave  them  orders  to  buy  certain  parcels  of  indigo, 
sometimes  at  the  sales  of  the  East  India  Company,  and 
sometimes  of  individuals,  and  Kymer  and  Co.  effected 
the  purchases  in  their  own  names,  and  made  the  neces- 
sary deposits  and  payments  as  they  became  due,  and 
debited  the  account  of  Nevett  and  Sons  with  the  sums  so 
paid.  Kymer  and  Co.  received  and  kept  the  warrants ; 
and  Nevett  and  Sons,  when  they  wanted  warrants,  ap* 
plied  to  Kymer  and  Co.  for  them,  and  at  the  same  time, 
or  sometimes  a  day  or  two  before  or  after,  paid  them  a 
sum  or  sums  of  money  amounting  to  nearly  the  value  of 
the  indigo  for  which  they  so  obtained  the  warrants. 
The  value  was  not  on  such  occasions  accurately  ascer- 
tained, nor  was  there  any  express  agreement  between 
Kymer  and  Co.  and  Nevett  and  Sons,  that  the  latter 
should  pay  for  the  warrants  at  the  time  they  received 

them; 
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ihem;  but,  from  the  nature  of  the  dealings  between        1832. 
them,  Neoett  and  Sons  considered  that  there  was  an  im- 

Tatlok 

plied  agreement  that  they  should  not  take  warrants  on  againu 
credit  from  Kymer  and  Co.,  and  that  when  they  took 
warrants,  Kymer  and  Co.  should  be  placed  in  as  good  a 
situation  as  if  the  warrants  had  remained  in  their  hands. 
Neoett  and  Sons  sometimes  paid  cash  and  bills  to  Kymer 
and  Co.  without  receiving  warrants,  but  never  received 
warrants  without  making  a  payment  at  or  about  the 
same  time.  In  several  instances,  Neoett  and  Sons  di- 
rected Kymer  and  Co.  to  effect  sales  for  them  of  indigo 
purchased  on  their  account.  This  Kymer  and  Co.  ac- 
cordingly did,  and  delivered  the  warrants  to  the  pur- 
chasers, and  received  payment  of  the  price,  which  was 
carried  to  the  credit  of  Neoett  and  Sons'  account.  The 
sums  so  received,  and  also  the  monies  paid  from  time 
to  time  by  Neoett  and  Sons,  were  entered  generally  to 
their  credit,  and  not  as  having  been  received  specifically 
in  payment  of  the  warrants  delivered  at  the  time  when 
such  payments  were  made,  either  to  the  purchasers  or 
to  Neoett  and  Sons  as  before  mentioned.  On  a  few 
occasions  Kymer  and  Co.  lent  money  to  Neoett  and  Sons, 
and,  in  a  few  days  after  each  loan,  the  precise  sum  lent 
was  repaid.  These  sums  were  entered  generally  in  the 
account.  On  the  debit  side  they  were  not  mentioned  as 
loans  to  Neoett  and  Sons,  nor  was  the  money,  when  re- 
paid,  entered  as  discharging  the  corresponding  item  on 
the  other  side  of  the  account 

The  arbitrator  then  went  into  a  detail  of  the  state  of 
accounts  between  the  parties  from  the  31st  of  December 
1828  till  the  9th  of  April  following,  by  which  it  appeared 
that  Neoett  and  Sons  during  that  period  had  made  pay- 
ments exceeding  the  sum  due  for  the  eighteen  chests, 

but 
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1882.        but  had  always  remained  indebted  to  the  defendants, 
*^~~~       upon  the  whole,  in  more  than  that  amount. 

Taylor  ^  ^ 

agttifui  In  Jaunary  I88O9  the  plaintiff  demanded  the  forty-one 

chests  of  the  defendants,  offering  to  pay  any  brokerage 
or  usual  mercantile  charges  that  might  be  due.  Delivery 
was  refused. 

On  this  case  the  points  stated  as  relied  upon  by  the 
defendants  were :  that  in  respect  of  the  eighteen  chests, 
they  had  a  lien  for  the  advances  they  had  made,  and 
which,  as  the  arbitrator  certified,  had  not  been  repaid. 
And  as  to  the  twenty-three  chests,  that  they  had  also  a 
lien  by  the  statute  6  G.  4.  c.  94.  5. 2. :  that  Nevett  and 
Sons  had  been  authorised  to  sell  by  the  plaintifl^  and 
might  execute  that  authority  through  the  defendants, 
who  had  in  fact  sold  and  consigned  for  sale  the  twenty- 
three  chests  before  any  demand  was  made :  that,  at  all 
events,  Nevett  and  Sons  had  a  lien  on  those  chests  to 
the  amount  of  88/.  and  might  pledge  them  to  that 
extent,  no  tender  having  been  made  of  the  amount : 
and  that  the  defendants  had  a  lien  on  these  chests  to 
the  amount  of  the  charges  they  had  paid,  of  which 
there  had  been  no  tender.  The  case  was  argued  on  a 
fbrmer  day  of  this  term  (a). 

Wightman  for  the  plaintiff.  First,  as  to  the  eighteen 
chests.  The  arbitrator  has  found  that  the  defendants 
were  not  paid  for  them  in  account:  but  the  contrary 
appears  from  the  facts  stated  by  him  as  the  ground  of 
his  finding.  There  was  a  running  account  between 
Nevett  and  Son  and  the  defendants,  and  payments  made 
from  time  to  time  without  any  specific  appropriation; 

(a)  Before  Lord  Tenterden  C.  J.,  Lillledale,  Parke,  aod  Taunton  Ji. 

the 
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the  payments,  therefore,  must  go  in  liquidation  of  the 
earlier  items  according  to  their  order.  Devaynes  v. 
Noble^  {ClaytofCs  case  (a)  )•  But  even  if  this  were  not 
soj  the  defendants  can  found  no  right,  as  against  the 
plaintifi^  upon  their  payment  of  the  prompt.  As  re- 
garded him,  who  had  authorised  no  such  advance,  it 
was  a  payment  in  their  own  wrong.  It  was  in  fact  a 
loan  by  them  to  Nevett  and  Sons.  The  defendants,  then, 
can  only  rely  on  the  act  6  G.  4.  c.  94*.  s.  2.  {b)  But  that 
clause  only  contemplates  a  specific  dealing,  some  single 
transaction  in  which  a  definite  agreement  is  made  in 
respect  of  a  present  advance  of  cash  or  negotiable  in* 
struraents.  Here  no  specific  agreement  took  place  for 
depositing  the  India  warrants  as  a  pledge ;  they  were 
only  suffered  to  remain  in  the  hands  of  the  defendants 
as  a  sort  of  general  security  for  the  balance  of  a  run« 
ning  account  The  expressions,  '^  contract  or  agree- 
ment for  the  deposit  or  pledge  of  the  said  goods  as  a 
security  for  any  money  or  negotiable  instrument  advanced 
or  given  upon  the  faith  of  such  hill  of  lading,  warrant,'' 
&c.  cannot  extend  to  the  uncertain  series  of  dealings,  and 

(o)  lMer.572, 

(b)  By  that  clause,  any  pereoo  intrusted  with  and  in  possession  of  any 
bill  of  lading,  India  warrant,  &c.  shall  be  deemed  the  true  owner  of  the 
goods  described  in  the  said  documents  respectively,  so  far  as  to  give 
validity  to  any  contract  or  agreement  thereafter  to  be  made  or  entered 
into  by  such  person  so  intrusted  and  in  possession  as  aforesaid,  with  any 
person  or  body  politic  or  corporate,  for  the  sale  or  disposition  of  the  said 
goods  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof  or  of  any 
part  thereof,  as  a  security  for  any  money  or  negotiable  instrument  advanced 
or  given  by  such  person,  body  politic  or  corporate,  upon  the  faith  of  such 
documents,  or  either  of  them  t  provided  such  person  or  body  politic  or 
corporate  shall  not  have  notice  by  such  documents,  or  either  of  them,  or 
otherwise,  that  such  person  so  intrusted  as  aforesaid  is  not  the  actual 
and  bonft  fide  owner  or  proprietor  of  such  goods  so  sold  or  deposited  or 
pledged  as  aforesaid. 

the 
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1832.        the  mere  implied  understanding  between  the  pardes^ 
" .      which  this  case  describes. 

Tatlok 

agaimi  Then,  as  to  the  twenty-three  chests ;  they  were  not 

paid  for  by  the  defendants.  The  warrants  were  de* 
livered  to  them  by  Nevett  and  Sons  merely  to  replace 
other  warrants  (for  nineteen  chests)  which  the  defend- 
ants held  at  the  time  as  a  security.  It  was  a  mere  sub- 
stitution of  one  set  of  warrants  for  the  other.  It  was 
neither  a  sale  nor  a  pledging  within  sect  2.  of  the  act. 
Before  the  statute,  a  factor  could  not  barter^  Guerreiro  v. 
Peile  {a\  and  the  statute  has  not  given  him  that  power. 
Besides,  the  substituted  warrants  can  only  have  been  given 
as  security  for  a  debt  already  contracted  ;  and  in  that  case, 
by  sect.  3.  of  the  act  (&),  the  party  receiving  the  deposit 
acquires  no  further  right  in  the  goods  than  might  have 
been  enforced  by  the  party  pledging.  Now  in  this  case, 
Nevett  and  Sons,  at  the  time  of  their  depositing  the 
warrants  for  twenty- three  chests  with  the  defendants, 
had  only  a  claim  of  38/.  against  the  plaintiff:  and  there 
was  no  need  that  he  should  tender  that  sum  to  the  de- 
fendants in  order  to  bring  an  action,  for  they  had  sold 
the  goods,  and  that  was  such  a  conversion  as  made  a 
tender  unnecessary,  Taylor  v.  Trueman  (c). 

F.  Kelly  contra.  With  respect  to  the  warrants  for 
the  eighteen  chests,  it  is  not  necessary  to  resort  to  the 
factors'  act,  6  G.  4.  c.  94.,  which,  indeed,  does  not  apply. 
No  question  of  deposit  or  pledge  arises,  for  Kymer  and 
Co.  were  never  divested  of  these  warrants.  The  facts 
here  are  the  same  as  if  A.  employed  B.  to  buy  a  horse  or 

{a)  zB.^A.exe, 

(6)  Its  substance  is  given  in  the  judgment  of  the  Court,  p.  336,  j  post, 
(c)  Af.  j-Af.455. 

other 
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other  chattel  for  him,  and  B.j  without  saying  that  he        18S2. 
was  agent  for  another  party,  commissioned  C  to  make       ^ 
the  purchase.     If  C,  bought  in  his  own  name,  and  paid       ^atmi 
or  became  liable  for  the  money,  could  A.^  the  original 
employer,  insist  on  having  the  chattel  delivered  up  to 
him,  alleging  that  he  had  paid  his  own  agent,  though 
neither  of  them  had  paid  C  ?     Here  Nevett  and  Sons, 
being  commissioned  by  the  plaintiff  to  purchase  indigoes, 
but  not  being  sworn  brokers,  employed  the  defendants, 
who  were  such  brokers ;  they  bought  the  eighteen  chests 
in  their  own  names,  paid  the  deposit,  and  were  liable  for 
the  prompt.     Could  Nevett  and  Sons,  who  so  employed 
the  defendants  without  mentioning  any  principal,  have 
claimed  the  warrants  without  first  discharging  the  lien? 
And  if  not,  can  the  plaintiff  do  so  ?     But,  it  is  con- 
tended, the  defendants  have  been  paid  in  account  for 
these  warrants.     The  arbitrator,   however,   has  found 
otherwise,  and  is  justified  by  the  facts.     The  course  of 
dealing  was,  that  when  Nevett  and  Sons  withdrew  any 
warrants,   they   paid   in,    almost  immediately,   a  sum 
amounting  to  about  the  value;   there  was  an  under- 
standing that  the  warrants  were  not  to  be  taken  out  on 
credit     The  rule,  as  settled  by  the  preponderance  of 
authorities   with    respect    to    payments   made   without 
specific  appropriation  is,  that  they  are  to  be  applied  at 
the  option  of  the  creditor.     The  single  exception  esta- 
blished in  Devaynes  v.  Noble  (a)  has  no  bearing  on  this 
case :  it  relates  to  transactions  between  a  banker  and  his 
customer,  where  there  is  a  continuation  of  dealings  all 
of  one  kind,  all  the  sums  paid  in  form  one  blended  fund, 
and  (as  the  Master  of  the  Rolls  there  says)  there  is  no 

(a)  1  Mer.  585. 

room 
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1882.       room  for  any  other  appropriation  (in  the  absence  of 
^  express  directions)  than  that  which  arises  from  the  order 

H^f*  in  which  the  receipts  and  payments  take  place.  But  it' 
cannot  be  said  here  that  a  payment  made  by  Nevett  and 
Sons,  for  the  purpose  of  redeeming  a  particular  set  of 
warrants,  was  to  be  applied  to  the  general  balance ;  that 
whenever  they  paid  money  on  a  more  recent  transaction, 
exceeding  the  value  of  warrants  formerly  deposited,  the 
lien  on  those  former  warranU  was  gone;  or  (which 
would  be  the  consequence  of  this)  that  when  such 
money  was  paid  in  with  a  view  to  releasing  some  of  the 
buer  warnmis,  those  warrants  might  have  been  detained 
from  their  owner  by  the  defendants,  on  pretence  tlmt 
the  payment  was  applicable  to  an  earlier  part  of  the 
account. 

Then,  as  to  the  warrants  for  twen^-three  chests. 
First,  the  disposal  of  these  was  a  transaction  protected 
by  the  statute.  Taylor  v.  Trueman  (a),  which  may  be 
considered  an  authority  on  the  other  side  as  to  some 
parts  of  the  case,  was  a  nisi  prius  decision  never 
brought  before  this  Court,  and  the  points  are  of  great 
importance.  The  delivery  of  these  warrants  to  Kymer 
and  Co.  was  a  sale  or  disposition  within  sect.  2.  The 
statute,  being  remedial  and  framed  for  the  purpose  of 
extending  the  benefit  of  a  former  act,  4  G.  4.  c.  88., 
must  be  construed  liberally.  (The  Court  expressing  a 
decided  opinion  that  this  was  not  a  sale,  or  disposition  in 
the  nature  of  a  sale,  within  the  act,  Kelly  gave  up  this 
point)  Then,  at  all  events,  the  transaction  was  a  deposit 
or  pledge  of  the  warrants  as  a  security  for  negotiable 
instruments.  These  warrants  are  such  instruments. 
The  case  states  them  to  be  so,  and  they  are  universally 

(a)  J/.  41-  M,  459. 

treated 
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treated  as  such  in  the  city  of  London.     They  resemble        1832. 

bills  of  exchange,  both  in  their  nature  and  the  mode  in        

which  they  are  transferred.     To  say  that  a  negotiable        gainst 
instrument,  to  come  within  the  meaning  of  the  statute, 
must  be  for  the  payment  of  money,  would  be  construing 
the  act  with  a  strictness  not  answerable  to  its  intention. 

Then,  secondly,  Nevett  and  Sons  were  authorized  to 
sell  the  twenty-three  chests  by  the  plaintiff's  letter, 
which  must  have  been  prior  to  their  own  letter  of  the 
8th  of  AprUj  or,  at  all  events,  to  their  failure ;  and  which, 
if  it  even  came  after  the  sale  of  some  of  the  chests,  would 
operate  as  a  sanction  of  it.  It  is  true  that  although 
Nevett  and  Sons,  by  virtue  of  that  letter,  might  direct 
others  to  sell,  they  could  not  authorize  them  to  apply 
the  proceeds  to  their  own  use.  But  where  two  autho- 
rities are  given,  one  valid  and  the  other  void,  they  may 
be  separated  from  each  other,  Stiemeld  v.  Holden  {a) : 
and  although  Nevett  and  Sons  could  not  empower  the 
defendants  to  appropriate  the  proceeds  of  these  goods* 
yet,  as  they  might  empower  them  to  sell,  no  action  of 
trover  will  lie,  the  sale,  under  such  circumstances,  not 
being  a  conversion. 

Wightman  in  reply.  In  Stiemeld  v.  Holden^  the  trans* 
fer  of  the  bill  of  lading,  and  the  sale,  took  place  in  the 
usual  course  of  business,  which  distinguishes  that  case 
from  the  present.  Here,  the  goods  were  in  the  first 
instance  deposited  as  a  pledge.  The  taking  of  the 
deposit  was  in  itself  a  conversion ;  for  that  deposit  was, 
in  reality,  not  on  account  of  the  warrants  that  were 
withdrawn,  but  of  preceding  debts.     The  plaintiff's 

(a)  4B.iC.S* 

letter, 
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of  any   claim    which   the  defendants   may  themselves        1882. 


Ktxxb* 


set  up,  "^"^ 

Taylor. 

But,  supposing  the  plaintiff  had  such  a  right  to  the        agaaui 
possession  as  to  enable  him  to  maintain  trover,  then  it 
must  be  considered  whether  the  defendants  had  any 
such  lien  on   the  goods  as  would  defeat  the  present 
action.     They  contend  that  Nevett  and  Sons  have  never 
paid  them  for  the  eighteen  chests,  and  that,  therefore, 
they  have  such  lien.     On  the  trial  of  the  cause  it  waa 
referred  to  Mr.  Cressrjoell  to  ascertain  and  certify  whether 
the  eighteen  chests  had  been  paid  for  in  account  by 
Nevett  and  Sons  to  the  defendants :  and  he  has  certified 
that  they  were  not ;  but  as  he  has  stated  the  grounds  on 
which  he  has  given  his  certificate,  it  is  examinable  by 
the  Court  whether  he  has  come  to  the  right  conclusion, 
and  we  are  of  opinion  that  he  has.     On  the  part  of  the 
plaintiff  it  is  contended,  that  the  items  in  the  account 
are  to  be  governed  by  the  same  rule  as  was  laid  down 
in  the  case  of  Devaynes  v.  Noble  (/i),  and  which  has  been 
acted  upon  since,  that  where  money  is  paid  to  one  party 
on  a  general  account,  and  no  direction  given  by  the 
payer  as  to  its  appropriation,  and  no  appropriation  made 
by  the  payee,  the  money  paid  in  is  to  go  in  discharge  of 
the  first  items  on  the  other   side;  and,  therefore,  the 
money  here  having  been  paid  by  the  defendant  for  the 
indigo  in  1828,  and  the  payments  made  since  that  time 
by  Nevett  and  Sons  exceeding  all  their  debit  side  of  the 
account  in  1828,  it  is  contended  that  this  debt  has  been 
paid.     But  we  think  the  rule  laid  down  in  Devaynes  v* 
Noble  does  not  apply  to  a  case  like  the  present;  for 
here  it  appears,  that  the  general  course  of  payments 

(a)  1  Mer,  608. 

Vol.  hi.  Z  which 
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1882.        letter^  which  has  been  relied  upon,  is  not  a  direct  au- 
thority to  sell,  and  there  is  nothing  to  shew  when  it  was 


Tatlor 

against       received. 

Ktkbiu 


Cur.  adv.  vuU. 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  form  and  subject-matter 
of  the  action,  his  Lordship  proceeded  as  follows. 

This  case  divides  itself  into  two  parts ;  the  one  re- 
lating to  eighteen  chests  of  indigo,  the  other  to  twenty* 
three  chests. 

As  to  the  eighteen  chests,  the  short  account  of  these 
is,  that  in  September  and  October  1828,  Nevett  and  Sons 
bought,  through  the  medium  of  the  defendants,  forty- 
one  chests  of  indigo  from  the  East  India  Company,  of 
which  the  eighteen  were  part.  The  defendants  paid  the 
price  of  the  eighteen  chests  to  the  East  India  Company, 
and  received  the  warrants,  which  they  kept  in  their 
possession.  In  this  state  of  things,  Nevett  and  Sons,  on 
the  28th  of  October^  made  out  an  invoice  to  the  plaintiff 
of  the  eighteen  chests,  and  in  January  1829,  the  plaintiff 
paid  the  amount  of  the  invoice  to  Nevett  and  Sons.  The 
plaintiff,  though  he  paid  the  price  to  Nevett  and  Sons, 
never  had  the  possession  of,  or  controul  over  either  the 
indigo  or  the  warrants  which  represented  it,  neither  had 
his  agents,  or  the  sellers,  whichever  of  the  two  characters 
Nevett  and  Sons  filled,  either  indigo  or  warrants :  and 
no  notice  of  the  plaintiff's  claim  was  ever  given  to 
the  defendants,  till  after  they  had  done  what  the  plain- 
tiff contends  is  a  conversion.  It  seems  very  doubtful, 
therefore,  whether  the  plaintiff  ever  had  such  a  right  of 
possession  of  the  indigo  as  would  enable  him  to  maintain 
an  action  of  trover  against  these  defendants,  independent 

of 
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of  any   claim    which   the  defendants   may  themselves        1832. 
set  up. 

But,  supposing  the  plaintiff  had  such  a  right  to  the 

possession  as  to  enable  him  to  maintain  trover,  then  it 

must  be  considered  whether  the  defendants  had  any 

such  lien  on   the  goods  as  would  defeat  the  present 

action.     They  contend  that  Nevett  and  Sons  have  never 

paid  them  for  the  eighteen  chests,  and  that,  therefore, 

they  have  such  lien.     On  the  trial  of  the  cause  it  was 

referred  to  Mr.  Cresswell  to  ascertain  and  certify  whether 

the  eighteen  chests  had  been  paid  for  in  account  by 

Nevett  and  Sons  to  the  defendants  :  and  he  has  certified 

that  they  were  not ;  but  as  he  has  stated  the  grounds  on 

which  he  has  given  his  certificate,  it  is  examinable  by 

'the  Court  whether  he  has  come  to  the  right  conclusion, 

and  we  are  of  opinion  that  he  has.     On  the  part  of  the 

plaintiff  it  is  contended,  that  the  items  in  the  account 

are  to  be  governed  by  the  same  rule  as  was  laid  down 

in  the  case  of  Devaynes  v.  Noble  (a),  and  which  has  been 

acted  upon  since,  that  where  money  is  paid  to  one  party 

on  a  general  account,  and  no  direction  given  by  the 

payer  as  to  its  appropriation,  and  no  appropriation  made 

by  the  payee,  the  money  paid  in  is  to  go  in  discharge  of 

the  first  items  on  the  other   side;  and,  therefore,  the 

money  here  having  been  paid  by  the  defendant  for  the 

indigo  in  1828,  and  the  payments  made  since  that  time 

by  Nevett  and  Sons  exceeding  all  their  debit  side  of  the 

account  in  1828,  it  is  contended  that  this  debt  has  been 

paid.     But  we  think  the  rule  laid  down  in  Devaynes  v. 

NMe  does  not  apply  to  a  case  like  the  present;  for 

here  it  appears,  that  the  general  course  of  payments 

(a)  1  Mer,  608. 
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]  832.        which  were  made  to  the  defendants  had  reference  to  and 
were   connected  with    the  warrants  for   indigo    which 

Tatxo* 

against  Nevctt  and  Sons  received  from  the  defendants,  though 
not  precisely  of  the  same  amount,  and,  consequently^ 
are  not  to  be  taken  to  go  in  reduction  of  the  first  part  of 
the  account ;  and  as  NeveU  and  Sons,  at  the  time  of  their 
bankruptcy,  were  indebted  to  the  defendants,  we  are 
of  opinion,  that  the  lien  of  the  latter  continues.  The 
lien  of  the  defendants  would  not,  however,  authorize 
them  to  sell  the  eighteen  chests;  but,  as  Nevett  and 
Sons,  in  April  1829,  authorized  the  defendants  to  sell 
any  indigo  they  had  in  order  to  reimburse  themselves^ 
and  as  the  plaintiff  had  not  given  the  defendants  any 
notice  of  his  claim,  we  think  that  the  sale  of  the  eighteen 
chests  did  not  amount  to  a  conversion. 

For  if  a  broker  sells  or  procures  the  sale  of  goods  to 
another  person,  and  that  other  sells  the  goods  to  a  third 
person  without  delivering  possession  either  corporally  or 
symbolically,  and  the  name  of  the  third  person  is  never 
mentioned  to  the  broker,  the  broker  has  the  same  right 
as  against  the  third  person  that  he  had  against  that 
person  with  whom  he  originally  dealt,  on  the  same  prin- 
ciple that  if  a  policy  of  insurance  is  effected  by  a  broker 
in  ignorance  that  it  does  not  belong  to  the  persons  by 
whom  he  is  employed,  he  has  a  lien  upon  it  for  the 
amount  of  the  balance  they  owe  him;  as  was  held  by 
Lord  Chief  Justice  Gibbs  in  Westwood  v.  Bell  («) ;  and 
upon  the  same  principle  that  if  a  factor  sells  goods  in 
his  own  name,  the  purchaser  has  a  right  to  set  off  a 
debt  due  from  him  in  an  action  by  the  principal  for  the 
price  of  the  goods. 

Then,  with  regard  to  the  twenty-three  chests,  they 

(a)  4  Campb.  394. 

formed 
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formed  part  of  thirty-five  chests  which  on  the  1st  of       1832. 
January  1829  were  bought  by  li^evett  and  Sons,  through 
the  medium  of  MocattUy  a  broker,  and  on  the  same  day        against 
Nevett  and  Sons  made  out  an  invoice  to  the  plaintiff  of 
the  twenty-three  chests  as  bought  of  them,  Nevett  and 
Sons ;  and  in  that  month  of  January  the  plaintiff'  paid 
Nevett  and  Sons  for  them*     Nevett  and  Sons  paid  Jkfo- 
catta  for  the  twenty-three  chests,  and  the  warrants  were 
delivered  to  them.     These  warrants,  therefore,  being  in 
the  hands  of  Nevett  and  Sons  upon  a  purchase  made  of 
them  by  the  plaintiff  and  for  which  he  had  paid  them, 
gave  the  plaintiff  a  right  of  possession  of  the  warrants 
and  the  indigo  by  which  the  warrants  were  represented, 
and  in  that  respect  the  plaintiff's  right  is  to  be  treated 
differently  from  what  it  was  as  to  the  eighteen  chests. 
On  the  2d  of  April  1829,  Nevett  and  Sons  were  de- 
sirous of  taking  out  of  the  hands   of  the  defendants 
nineteen  warrants  for  indigo,  on  which  the  defendants 
had  a  lien,  and  agreed  with  the  defendants  to  deposit 
the  twenty-three  chests  in  lieu  of  the  nineteen  chests, 
which  was  done.     In  the  months  of  May  and  Jtdy  1829 
sixteen  of  the  chests  were  sold  by  the  defendants  to 
different  purchasers,  and  in  the  same  month  of  Jtdy  the 
defendants  sent  the  remaining  seven  to  Hamburgh  to 
be  sold.     The  defendants,  therefore,  have  applied  the 
twenty-three  chests  of  indigo  to  their  own  use,  and  the 
question  then  is,  whether  they  are  justified  in  doing  so? 
They  say  they  are  justified  under  the  terms  of  6  G.  4. 

c.  94. 

Tlie  second  section  of  that  act  says,  that  any  person 
intrusted  with  and  in  possession  of  any  bill  of  lading, 
India  warrant,  dock  warrant,  warehouse-keeper's  certi- 
ficate, wharfinger's  certificate,  warrant  or  order  for  de- 
livery of  goods,  shall  be  deemed  and  taken  to  be  the  true 

Z  2  owner 
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1832.        owner  of  the  goods  mentioned  in  those  documents,  so  as 

"^""       to  ffive  validity  to  any  contract  or  agreement  thereafter 

Tatlo*  *^  .  . 

agnin$i        to  be  entered  into  by  such  |>erson  so  intrusted  and  in 

possession  as  before  mentioned  with  any  person  for  the 
sale  or  disposition  of  the  said  goods,  or  for  the  deposit 
or  pledge  thereof  as  a  security  for  any  money  or  nego- 
tiable instruments  advanced  or  given  upon  the  faith  of 
such  documents :  with  a  proviso  that  this  is  not  to  apply 
in  case  there  be  notice. 

Then  the  third  section  enacts,  that  in  case  any  per-^ 
son  shall  accept  and  take  any  such  goods  in  deposit 
or  pledge  from  any  such  person  so  in  possession  and 
intrusted  as  before  mentioned,  without  notice,  as  a 
security  for  any  debt  or  demand  due  and  owing  from 
any  such  person  so  intrusted  and  in  possession  to  such 
person  before  the  time  of  such  deposit  or  pledge,  then 
and  in  that  case  such  person  so  accepting  or  taking 
such  goods  in  deposit  or  pledge  shall  acquire  no  furtlier 
or  other  right  in  or  upon  or  to  the  said  goods,  or  any 
such  documents,  than  was  possessed  or  could  have  been 
enforced  by  the  said  person  so  intrusted  and  in  pos- 
session as  aforesaid  at  the  time  of  such  deposit  or 
pledge  as  a  security. 

The  fourth  section  cannot  be  considered  as  in  any  way 
applicable.  The  fifth  section  enacts,  that  any  person  may 
accept  and  take  any  such  goods,  or  any  such  document, 
in  deposit  or  pledge  from  any  such  factor  or  agent,  not- 
withstanding that  such  person  shall  have  notice  that  the 
person  making  such  deposit  or  pledge  is  a  factor  or 
agent;  but  such  person  shall  acquire  no  further  right, 
title,  or  interest  in,  upon,  or  to  such  goods  or  docu- 
ments than  was  possessed  or  could  have  been  enforced 
by  such  factor  or  agent  at  the  lime  of  such  deposit  or 
pledge  as  a  security. 

We 
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We  are  of  opinion  that  the  delivery  of  the  twenty- 
three  warrants  does  not,  under  any  of  the  provisions  of 
this  act  of  parliament,  give  the  defendants  any  right  to 
hold  these  warrants  from  the  plaintiff  as  a  security  for 
the  debt  owing  to  him  by  Nevett  and  Sons.  It  is  not  a 
contract  for  the  sale  of  the  goods  within  the  second  section, 
neither  is  it  a  disposition ;  for  to  make  it  a  disposition, 
there  must  be  something  in  the  nature  of  a  sale.  It  is, 
however,  a  deposit  or  pledge  of  the  warrants:  but  then 
is  it  such  a  deposit  or  pledge  as  is  in  the  contemplation 
of  the  second  section  ?  To  come  within  that  section  it 
must  be  a  deposit  or  pledge  for  money  or  a  negotiable 
instrument  advanced  or  given  by  such  person  upon  the 
faith  of  such  documents. 

Now,  no  money  is  advanced  or  given  upon  the  faith 
of  these  documents.  Then  is  any  negotiable  instrument 
given  upon  the  faith  of  the  twenty-three  warrants? 
Other  warrants  are  given  upon  the  faith  of  these :  but 
we  are  of  opinion  that  these  warrants  are  not  negotiable 
instruments  within  the  meaning  of  the  act. 

The  third  section  will  not  assist  the  defendants,  for 
if  the  warrants  are  considered  to  be  deposited  as  a 
pledge,  not  upon  the  faith  of  the  documents  as  under 
the  second  section,  but  for  any  debt  due  and  owing  from 
the  person  making  the  deposit  or  pledge  before  the 
time  of  the  deposit  or  pledge,  the  person  who  accepts 
the  goods  under  such  circumstances  will  acquire  no 
further  right  than  the  person  had  who  made  the  de<- 
posit  or  pledge.  The  fifdi  section  applies  to  cases  of 
deposits  or  pledges  with  notice,  and  there  the  person 
with  whom  the  goods  are  pledged  acquires  no  further 
right  than  the  party  pledging  had. 

Then,  if  the  defendants  had  no  claim  upon  the  goods, 
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have  they  been  guilty  of  a  conversion  ?  There  is  no 
doubt  they  have ;  the  sale  of  the  sixteen  chests  is  a  con- 
version, and  so  is  also  the  sending  the  seven  chests  to 
Hamburgh  for  the  purpose  of  sale. 

We  are  therefore  of  opinion,  that  the  plaintiff  is  not 
entitled  to  recover  in  respect  of  the  eighteen  chests ;  but 
that  he  is  for  the  twenty-three  chests.  The  damages 
are,  by  agreement,  to  be  settled  according  to  the  price 
for  which  the  goods  were  sold,  and  therefore  the  parti- 
cular date  of  a  letter  mentioned  in  the  case  becomes 
immaterial.  But  these  damages  must  be  reduced  by  the 
amount  of  the  debt  owing  from  the  plaintiff  to  Nevett 
and  Sons,  which  appears  to  be  38^  195.  Id. 

Judgment  to  be  entered  accordingly. 


Robertson  against  Score. 
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A  SSUMPSIT  on  three  bills  of  exchange.  This  cause 
was  tried  before  Lord  Tenterden  C.  J.,  at  the  sittings 
pleadhisl^k.  after  if/farj/ term  1830,  when  a  verdict  was  given  for 
MUonfOTiT^  the  plaintiff  for  146/.,  subject  to  the  opinion  of  thb 
proi^l^^r  ^"^^  ^"  ^^^  following  case.  The  declaration  was  on 
thecommift.  three  bills  of  exchange,  dated  respectively  in  October 
s.  I27n  if  he       1824,  June  1826,  and  on  the  14th  ofAugust  1826 :  the  first 

has  been  bank- 
nipt  before,        drawn  and  indorsed,  the  other  two  accepted,  by  the  de« 

and  does  not 

pay  15*.  in  the  fendant     They  were  payable  two  months  after  date  re- 
pound  under 

the  second  commission,  his  person  only  is  protected  by  the  certificate,  and  his  future  effects 
rest  in  the  assignees. 

Semblc,  that  s.  127.  extends  to  cases  where  the  former  bankruptcy  and  certificate  were 
anterior  to  the  statute :  but,  Held  that  that  section,  where  applicable,  doe«  not  entitle  a 
creditor  to  proceed  against  the  bankrupt  after  a  second  certificate,  for  a  debt  which  he 
might  have  proved  under  the  commission, 

/  (.i^tc^,  p  t>  f,  spectively. 
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spectively.  Pleas,  the  general  issue)  and  a  general  plea  1832. 
of  bankruptcy,  on  which  issue  was  joined.  The  plain- 
tiff's  case  on  the  bills  was  admitted,  and  the  defendant  ngaintt 
relied  on  these  facts  :  A  commission  of  bankrupt,  bear- 
ing date  the  27th  of  May  1823,  was  issued  against  the 
defendant,  under  which  he  was  duly  declared  a  bank- 
rupt, and  obtained  his  certificate  in  July  following.  A 
second  commission  was  issued  against  him,  dated  the 
26th  of  August  1826,  under  which  he  was  also  declared 
a  bankrupt,  and  obtained  his  certificate  in  the  following 
November ;  but,  under  this  last  commission,  he  did  not 
pay  155.  in  the  pound.  The  question  for  the  opinion  of 
the  Court  was,  whether  the  certificate  under  the  second 
commission  was  a  bar  to  this  action.  If  it  were,  a  non- 
suit was  to  be  entered;  if  not,  the  verdict  to  stand. 
The  case  was  argued  on  a  former  day  in  this  term  (a). 

Follctt  for  the  plaintiff.  This  case  depends  upon  the 
effect  of  the  6  G.  4.  c.  16.  s.  127.  (i)  There  is  a  difference 
between  this  enactment  and  the  5  G.  2.  r.  30.  5.  9.,  where 
it  was  provided  that  the  bankrupt's  person  should  be 
free,  but  his  future  effects  should  be  liable  to  his  creditors. 

(a)  Before  Lord  Tenterden  C.  J. ,  Littl^aU,  Taunton,  aod  Patteson  Js. 

(6)  Which  enacts,  *'  that  if  any  person  who  sbaU  have  been  so  dis- 
diargcd  by  such  certificate  as  aforesaid,  or  who  shall  have  compounded 
with  his  creditors,  or  who  shaU  have  been  discharged  by  any  insolvent 
act,  shaU  be  or  become  bankrupt,  and  have  obtained  or  shall  hereafter 
obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce  (after 
all  charges)  suflficient  to  pay  every  creditor  under  the  commission  15#. 
in  the  pound,  such  certificate  sliall  only  protect  his  person  from  arrest 
and  imprisonment ;  but  his  future  estate  and  eflects  (except  his  toola  of 
trade  and  necessary  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife,  and  children,)  shall  vest  in  the  assignees  under  the  said 
commission,  who  shall  be  entitled  to  seize  the  same  in  like  manner  as 
they  might  have  seized  properly  of  which  such  bankrupt  was  possessed  at 
the  issuing  of  the  commission.*' 

Z  4.  By 
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1882.       By  the  present  act,  they  are  vested  in  his  assignees.     The 
question  is  whether,  when  they  do  not  interfere,  the 

JUMBftnOlf 

H«ifui  bankrupt  can  plead  his  certificate  in  bar  of  an  action 
brought  by  his  creditor,  for  here  the  plea  is  in  bar  of 
the  action,  and  not  in  relief  of  the  person.  ,  Such  plea 
is  not  available  to  the  bankrupt.  It  was  determined 
under  the  old  act,  that  the  future  property  did  not  so  vest 
in  the  assignees  as  to  prevent  a  subsequent  commission 
from  issuing  against  the  bankrupt.  Ex  parte  Baker  (/z), 
Ex  parte  Hodgkinson  (i),  and  HaM  v.  Browning  (c). 
It  has,  indeed,  been  decided  otherwise  under  the  new 
act,  with  respect  to  a  commission  issued  where  there 
had  been  two  previous  ones,  under  which  the  bankrupt 
had  not  paid  1 5s.  in  the  pound.  Fowler  v.  Coster  (d); 
but  still  the  right  of  creditors  is  not  taken  away  in 
cases  of  this  kind,  where  the  assignees  do  not  interfere. 
The  effect  of  the  law  as  it  at  present  stands,  is,  that  the 
assignees  under  the  second  commission  may,  if  they  think 
fit,  interpose  and  take  the  effects ;  but  if  they  do  not, 
then,  as  between  the  bankrupt  and  a  creditor  who  sues 
him,  he  is  in  the  same  situation  as  a  bankrupt  who  has 
not  obtained  his  certificate  under  a  former  comihission. 
Now,  it  has  been  decided  in  many  cases  that  an  un- 
certificated bankrupt  may  dispose  of  and  sue  for  pro- 
perty accruing  to  him  after  his  bankruptcy,  if  his  assignees 
do  not  interfere.  Ashley  v.  Kell  {e\  Fowler  v.  Down  (g), 
Chippendall  v.  Tomlinson  (A),  Webb  v.  Fox  (z),  and  Dray 
ton  V.  Dale  {k).      The  same  principle  must  prevail  i 

(a)  1  rxose,  B,  C  452.  (6)  2  Jiose,  B,  C  172.     19  Fes.  29 J. 

(c)  7i:a«/,  154.  id)  10B.^C.<27. 

(e)  2  Str,  1207.  (g)  \  B,  ^  P.  44.     Co.  D.  L.  462. 

(A)  4  Dou^l,  318.  (i;  7  T,  R.  591. 

(*J   2J&.  4fC.  293. 
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the  present  case.     The  point  was  raised,  but  not  de- 
cided, in  Eicke  v.  Nokes  (a). 

Cary  contr^.  First,  the  6  G.  4,  c.  16.  5. 127.  does  not 
apply  to  this  case ;  and,  secondly,  if  it  do  so  apply,  still 
the  certificate  discharges  the  defendant.  In  the  first 
place,  the  prior  commission  here  was  in  18299  and  the 
certificate  was  in  the  same  year,  which  was  before  the 
6  G.  4.  c.  16.  was  passed.  Now  the  127th  section  of  that 
act  is  prospective  only,  and  does  not  apply  to  a  certificate 
granted  before  it  was  enacted.  It  has  been  determined 
that  the  second  section  does  not  apply  to  the  case  of 
a  party  who  traded  before  the  act,  but  not  after,  Surtees 
V.  Ellison  {b).  The  discharge  mentioned  in  the  act  is 
*^  by  such  certificate  as  aforesaid,"  which  must  mean 
one  granted  under  this  act,  and  not  one  under  the 
49  G.  3.  tr.  121.  s.  18.,  which  required  the  certificate  to 
be  signed  by  a  proportion  of  tlie  creditors  difierent 
from  that  prescribed  by  section  122.  of  the  presejnt  act* 
Secondly,  if  the  section  do  apply,  still  the  bankrupt  may 
plead  his  certificate.  By  the  old  act,  the  future  property 
did  not  vest  in  the  assignees,  and  could  not  be  taken 
UQder  the  commission,  but  was  liable  in  judgment  only, 
Ex  parte  Hodgkinsofi  (c).  This  was  a  great  inconvenience, 
which  the  new  enactment  was  intended  to  remedy,  and 
the  property  is  now  vested  in  the  assignees.  The  plea 
is  therefore  a  good  bar.  By  section  121.  the  certificate 
shall  discharge  the  bankrupt  from  all  debts,  subject  to 
such  provisions  as  are  after  specified.  Section  126.  allows 
this  certificate  to  be  pleaded.  And  section  127.  makes 
po  provision  inconsistent  with  this ;  the  future  property 


1882. 

RoBBRTSOtr 

agaimi 
ScoiiCb 


(a)  M,  V  M.  503. 

(e)  19  F«.  291.  2  Rose,  B.  C.  172. 


{b)  dB.^C.  750. 


vests 
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1832.  Tests  in  the  assignees,  bot  the  certificate  is  still  a  bar  as 
against  other  persons.  If  the  plaintiff  could  reooTer, 
the  assignees  would  be  entided  in  their  tnm  to  soe  him 
for  the  amount,  which  can  nerer  hare  been  intended. 

FoUeit  in  replj.  The  point  decided  in  SurUes  t. 
EUison  (a)  was,  that  the  trading  was  insufficient,  on  the 
ground  that  there  was  no  bankrupt  law  in  existence 
under  which  the  trading  had  taken  place.  It  was  om- 
templated  in  5. 127.  of  the  present  act,  that  certificates 
had  been  granted  before  its  passing,  and  the  language 
used  evidently  applies  to  previous  commissions.  Indeed 
the  case  oKTaxUr  v.  Coster  (6)  was  exactly  like  this,  ibr 
there  the  first  certificate  was  before  the  statute,  and  the 
second  after,  yet  the  section  was  held  to  apply.  If^  in 
such  a  case,  the  construction  contended  for  on  the  other 
side  were  to  prevail,  what  would  become  of  the  bank- 
rupt's future  effects,  the  former  act,  which  made  them 
liable  to  the  creditors,  being  repealed,  and  the  present, 
as  it  is  said,  not  applicable  ?  Then,  on  the  other  point, 
no  doubt  it  was  intended  to  give  the  assignees  power  to 
interfere,  but  the  bankrupt  cannot  set  up  their  right. 

Cur,  adv.  vtdl. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 

of  the  Court.     The  question  is.  Whether  the  certificate 

in  this  case  is  a  bar  to  the  action  ?     Now  the  argument 

on  the  part  of  the  defendant  proceeded  on  two  grounds. 

n;  First,  that  the  last  bankrupt  act,  5. 127.,  does  not  apply 

to  cases  where  the  first  certificate  was  granted  under 
a  commission  issued  before  the  passing  of  the  acL 
We  are  inclined  to  think  that  it  does  apply  to  such 

(a)  9  /?.  4-  C.  750.  (6)  10  B.  ^  C  427. 

cases. 
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cases.     But  it  is  not  necessary  to  give  an  absolute  opi-        1882. 
nion  on  that  point ;  because,  assuming  that  it  does,  we 
are  of  opinion  upon  the  second  point  made  by  the  de-        d^otiu< 
fendant,  that  the  certificate  is  a  bar  to  the  action.     All 
the  bills  of  exchange  were  proveable  under  the  second 
commission ;  and  we  think  that  the  plaintifl^  although  he 
has  not  proved,  is  barred  by  the  certificate.   By  sect  126. 
of  the  act,  the  person  of  the  bankrupt  is  clearly  dis- 
charged, after  certificate,  from  all  debts  proveable  under 
^  the  commission.     By  sect.  127.  his  future  effects,  in  the 
cases  there  specified,  in  which  they  are  not  discharged 
by  the  certificate,  are  vested  in  the  assignees,  as  the 
former  ones  were  by  the  assignment.     The  assignees 
are  to  distribute  them  rateably  among  the  creditors ;  and 
the  plaintifi*,  here,  by  proving  under  the  commission, 
might  have  claimed  his  part  in  such  distribution.     If 
the  certificate  here  were  no  bar,  and  the  plaintiff  could 
have  execution  against  the  goods  by  means  of  this  action, 
it  would  be  in  effect  an  execution  against  the  goods  of 
the  assignees,  and  he  would  thereby  have  the  benefit  of 
a  full  payment  of  his  debt,  instead  of  the  property  being 
fairly  shared  among  the  creditors.     The  verdict  must, 
therefore,  be  set  aside,  and  a  nonsuit  entered. 

Judgment  of  nonsuit. 


LOTON  against  DeVEREUX.  Tuaday, 


'& 


January  51st. 


IN  a  case  of  Loton  v.  Loton  the  Court  of  King's  Bench  A  defeodMut,  pf^grg ,/ 
on  wboie  ap*  ' 

set  aside  a  judgment  and  execution  for  irregularity,  plication  a 

judgment  has 

but  without  costs;  the  irregularity  being  that  no  rule  been  set  aside 

for  iiregularity 
in  practice,  without  costs,  cannot  recover  such  costs  as  damages  in  an  action  of  trespaaa 
against  the  plaintiff's  attorney,  for  taking  his  goods  under  colour  of  the  judgment. 

for 
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1832.  for  judgment  had  been  given.  Afterwards,  Laton^  the 
former  defendant,  brought  an  action  of  trespass  against 

offtinu  Deverewt  (the  attorney  of  the  former  plaintiff)  for  taking 
his  goods,  and  alleged  as  special  damage,  that  the  de- 
fendant had  taken  them  under  colour  of  a  supposed 
judgment,  whereby  the  plaintiff  was  put  to  great  expenses 
and  costs  in  procuring  the  judgment  to  be  set  aside. 
The  defendant  suffered  judgment  by  default.  The 
sheriff's  jury  found  a  verdict  of  60/.,  being  40/.  for  the 
seizure  and  detaining  of  the  goods,  and  20/.  for  the 
costs  of  procuring  the  judgment  to  be  set  aside.  A 
rule  nisi  having  been  obtained  to  reduce  the  damages 
to  40/., 

S.  V.  Richardsj  on  a  former  day  in  this  term,  shewed 
cause.  Although  the  Court  might  refuse  to  give  costs 
to  the  plaintiff  in  the  original  action,  they  have  no  power 
to  deprive  the  defendant  in  that  action  of  the  costs  which 
he  has  incurred  in  consequence  of  the  bad  judgment. 
Cash  v.  Wells  (a)  shews  that  the  setting  aside  proceed- 
ings, in  cases  like  the  present,  is  not  a  matter  in  the  dis- 
cretion of  this  Court,  and  that  it  will  not  impose  terms. 

Godson  contra.  The  matter  of  the  rule  having  been 
by  consent  of  the  parties  before  the  Court,  it  had  the 
power  to  decide  the  whole  question  respecting  the  costs 
of  the  rule.  In  Harmer  v.  Tappaiden  (i)  it  was  held 
that  a  party  who  had  been  amoved  from  being  a  member 
of  a  corporation,  and  who  had  been  restored  by  man- 
damus, could  not  recover  the  costs  of  the  mandamus. 

Cur.  adv.  vulL 

(a)  1  B,  i  Ad.  575.  (6)  5  Esp,  N,  P.  C  278. 

Lord 
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Lord  Tenterden  C.J.  now  delivered  the  judgment  1832. 
of  the  Court.  After  stating  the  facts  of  the  case,  his  "~"^ 
Lordship  proceeded  as  follows :  —  ^agaimt 

The  question  is,  whether  the  costs  of  setting  aside 
the  judgment  for  irregularity  can  be  made  the  subject 
of  special  damage  in  an  action,  after  they  have  been 
refused  by  the  Court  on  motion  ?  and  we  are  of  opinion 
that  they  cannot.  The  irregularity  was  only  a  violation 
of  a  rule  of  practice.  In  such  a  case  the  Court  have 
jurisdiction  to  say  definitively  whether  there  shall  or 

« 

shall  not  be  costs,  and  they  ordered  the  judgment  to  be 
set  aside  without  costs.  If  costs  might  be  recovered  in 
this  case,  actions  would  frequently  be  brought  for  costs 
after  the  Court  had  refused  to  allow  them.  The  rule, 
thei*efore,  for  reducing  the  damages  must  be  made 
absolute. 

Rule  absolute. 


West  against  Williams. 

ryS  the  last  day  but  one  of  Michaelmas  term,  a  rule  Ruleof  Coun, 
was  obtained   to   shew  cause   before   a  Judge  at  i  jp;  4^  dWeeia, 
chambers  why  so  much  of  the  rule  for  the  allowance  ^^^^Jj^ 
of  bail  in  this  cause  as  directed  payment  of  the  costs  "'^jl^t'"'*''"' 
of  lustification  by  the  plaintiff  to  the  defendant  should  affidavit  of 

^  .  each  of  the  bail, 

tiot  be  discharc^ed ;  and  in  the  last  vsLCRtion  Patteson  3»  and  if  the  plains 

tiff  afterwards 

Ordered  it  to  be  made  absolute.    In  this  term  Jrhite  moved  except  to  the 
for  a  rule  nisi  for  rescinding  that  order.     The  circum-  if  they  are 
stances  of  the  case  were  as  follows: — On  the  14th  o(  ^^^^^^Z 

justiBcatioii : 
Held,  where  the  plaintiff  was  served  with  noUce  of  bail,  and  with  a  copy  of  the  affidavit 
of  the  bail,  which  did  not  purport  on  the  face  of  it,  to  be  a  copy,  or  state  where  the 
original  was  filed,  and  he  afterwards  excepted  to  Uiem,  he  was  not  bound,  on  the  bail  being 
allowed,  to  pay  the  costs  of  justification. 

November 
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Naoember  the  bail-piece  was  filed  at  Mr.  Justice  PattesorCs 
diambers,  with  an  affidavit  of  the  due  taking  thereol^ 
and  also  an  affidavit  of  justification  by  each  of  the  bail, 
pursuant  to  the  rule  of  Trinity  term  1  W.  4.  On  the 
same  day  the  plaintiff's  attorney  was  served  with  notice 
of  bail  and  with  a  copy  of  the  above-mentioned  affidavit 
of  justification.  The  bail  were  excepted  to,  and  justi* 
fied,  and  the  rule  for  their  aUowance  directed  payment 
of  the  costs  of  justification  by  the  plainti£^  according  to 
the  above-mentioned  rule. 


White  now  contended,  that  the  direction  for  payment 
of  costs  was  right,  and  that  that  part  of  the  rule  for 
allowance  of  bail  ought  not  to  have  been  discharged* 
By  the  rule  of  Court,  *^  if  the  notice  of  bail  shall  be 
accompanied  ly  an  affidavit  of  each  of  the  bail,  accord- 
ing to  the  form  thereto  subjoined,  and  if  the  plain- 
tiff afterwards  except  to  such  bail,  he  shall,  if  such 
bail  are  allowed,  pay  the  costs  of  justification."  The 
affidavit  of  each  of  the  bail  was  filed  with  the  bail-piece, 
at  a  Judge's  chambers,  and  a  copy  of  this  affidavit  was 
served  on  the  plaintiff's  attorney,  together  with  the 
notice  of  bail.  [Lord  Tenterden  C.  J.  Did  it  purport 
to  be  a  copy,  or  state  that  the  original  was  so  filed  ?3 
It  did  not.  But  the  notice  of  bail  pointed  out  the 
chambers  at  which  the  bail  piece  was  filed;  and  a 
search  there  for  that  bail-piece,  and  for  the  affidavit, 
of  which  a  copy  was  served,  would  have  succeeded.  It 
is  not  necessary  to  accompany  the  notice  of  bail  with 
the  original  affidavit  of  justification ;  and  service  of  a 
copy,  together  with  the  notice  of  bail,  is  sufficient, 
although  such  copy  was  not  stated  to  be  a  copy,  and  did 
not  specify  where  the  original  was  filed. 

The 
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The  Court  refused  the  rule  in  the  terms  prayed,  until 
they  should  have  consulted  all  tlie  Judges,  but  they 
stayed  the  proceedings  in  the  mean  time :  and,  on  a  sub- 
sequent day  of  this  term,  Lord  Tenterden  said  that  he 
had  consulted  the  other  Judges,  and  they  agreed  with 
him  that  no  rule  should  be  granted.  Here  it  has  been 
contended  that  it  was  not  necessary  to  serve  an  original 
affidavit  of  justification  on  the  plaintiff's  attorney.  We 
think  it  was  not ;  but  we  think  also  that  the  copy  served 
should  either  have  been  entitled  ^^  copy,"  or  should  have 
borne  some  immediate  reference  to  the  original,  and 
should  have  given  information  where  it  was  filed. 

Rule  refused. 


1832. 

against 
Williams* 


Twaday^ 
Januartf  31st. 


DuMMER  against  Pitcher. 


SIR  JAMES  SCARLETT  had  obtained  a  rule  nisi  A  cognwit 
given,  with  a 

for  setting  aside  the  execution  issued  in  this  case  condition  tbit 

°  ^  if  the  ultimate 

with  costs ;  against  which  Erie  now  shewed  cause.     It  decision  of 

certsin  chan* 

appeared  that  the  plaintiff  had  sued  the  defendant  on  a  eery  suite 
promissory  note  for  500/.,    and  had  also  filed  a  bill  parties  should 
against  him  in  Chancery.     The  defendant  having  filed  plaintiff,  Uie 
a  cross  bill  for  an  injunction  against  proceeding  in  the  ^q*^*^  ^A 
suit  at  law,  it  was  acreed  that  the  defendant  should  irive  ^^^^  ''*'t'*". 

'  °  °         one  month  after 

a  cognovit  in  that  action,  with  a  condition,  that  if  the  »uch  decision, 

^  ^  ,      or  else  ezecu. 

ultimate  decision  of  the  Chancery  suits  should  be  in  tion  should 
favour  of  the  plaintifi*,  but  not  otherwise,  the  defendant  Vicelchan- 

cellor  made  his 
decree  in  those 

suite,  for  the  plaintiff,  who  at  the  end  of  a  month,  issued  execution,  the  500/.  being  unpaid. 

The  decree  had  not  been  passed  by  the  registrar,  though  the  minutes  had  been  settied ; 

and  the  defendant  had  lodged  a  caveat,  intending,  as  he  stated,  to  appeal  to  the  Lord 

Chancellor : 

Held,  that  the  chancery  suits  had  not  been  ultimately  decided  within  the  meaniog  of  the 

condition,  and  that  the  execution,  consequently,  was  irregular. 


7.^^-^-/ 


should. 
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1832.        should,  within  one  month  after  the  decision  of  the  said 
T  Chancery  suits  in  the  plaintiff* s  favour^  or  within  suck 

against  time  as  tlie  Court  of  Chancery  should  order,  pay  the 
plamtiff  500/.,  and  in  default  tlie  plaintiff  should  be  at 
liberty  to  sue  out  execution.  Such  cognovit  was  given : 
and  on  the  19th  of  last  December  the  Vice- Chancellor 
made  his  decree  in  both  the  Chancery  suits,  in  favour 
of  the  plaintiff.  At  the  end  of  a  month  from  that  time 
the  500/.  not  being  paid,  the  present  execution  was 
issued.  Before  the  month  had  expired,  the  defendant 
(under  the  advice  of  counsel)  lodged  a  caveat,  with  the 
intention,  as  he  now  stated,  of  appealing  to  the  Lord 
Chancellor.  The  decree  had  not  been  passed  by  the  re- 
gistrar when  the  execution  issued,  though  the  minutes 
had  been  settled  and  agreed  upon  by  the  solicitors. 
On  behalf  of  the  plaintiff  it  was  alleged  that  the 
defendant  did  not  in  reality  intend  to  appeal,  having 
called  a  meeting  of  his  creditors  to  propose  a  com- 
position ;  and  that  a  docket  had  been  struck  against 
him.  No  petition  of  appeal  had  yet  been  presented. 
For  the  defendant  it  was  urged  that  no  ultimate  de- 
cision of  the  Chancery  suits  had  taken  place,  within  the 
meaning  of  the  condition  above  stated,  and,  therefore, 
that  the  execution  was  issued  in  violation  of  the  agree-* 
ment     And 

7^^  Court  (a)  was  of  this  opinion,  and  made  the 

Rule  absolute^ 

(a)  Lord  Tenterden  C.  J.,  Littledale,  Taunton,  and  Patleson  Ja. 
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Everett  against  Youells.  Tue$day, 

^  January  31st. 

ON  the  trial  of  an  action  between  these  parties  at  the  pischaiging  a 
jury  by  consent. 

last  Summer  assizes  for  Norfolk^  the  jury  was  dis-  does  not  ter- 

charged,  by  consent,  without  giving  any  verdict.     The  butisthesame^ 

plaintiff  having  commenced  a  second  action  for  the  same  ^  wiOid^^M 

cause,  F.  Kelly  obtained  a  rule  nisi  to  stay  all  proceed-  *^^^g  ^^^ 

ings  in  this  latter  suit,  with  costs.  ^^*  instead  of 

going  on  with 
such  suit, 
brought  a  new 

F.  PoUocJc  and  Storks  Serjt.  now  shewed  cause,  and  action  for  a 
admitted  that  the  plaintiff  ought  to  proceed  with  the  tobethesamey 
former  action,  and  not  with  this,  but  contended  that  stayed  the  pro- 
there  was  no  ground  for  demanding  the  costs  of  the  would  mJt  mint 
latter.     Discharging  the  jury  is  the  same  in  effect  as  ^c«ts°ofth 
withdrawing  a  juror,    and   was   not  a   determination  J«ttersuiu 
of  the   former   suit,   Sanderson  v.  Nestor  {a).     If  this 
action  had  gone  on,  the  defendant  might  have  pleaded 
the  pendency  of  the  other  in  abatement,  but  then  he 
would  not  have  been  entitled  to  costs  if  the  plaintiff  had 
confessed  the  plea. 

Per  Curiam  (i).  The  first  action  was  no  more  ended 
by  discharging  the  jury,  than  it  would  have  been  by 
withdrawing  a  juror :  and  as  the  defendant  would  not 
have  been  entitled  to  costs  if  he  had  pleaded  in  abate- 
ment that  a  former  action  was  depending,  he  has  no 
claim  to  them  now. 

Rule  absolute,  without  costs. 

(a)  Btf.  4*  Mood,  402.  (6)  LUtledale,  Taunlon,  and  Patteson  Js, 

Vol.  in.  A  a 
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HoBY  against  Built,  Gentleman,  (a) 

Anrnttoraey.  A  SSUMPSIT.     The  first  count  of  the  declaration 

duct  a  cause  at  Stated,  that  an  action  was  depending  between  B. 

cannou^odon  -Hitt/g^  and  Hott/i  and  that  the  now  defendant,  in  con- 

itjonthe  ^^^^  sideration  of  a  retainer  as  an  attorney,  undertook  to 

offuD^  with-  attend  to  and  manaiire  it  for  Hobu ;  that  notice  of  trial 

oat  giving  the  ^^  •^ 

client  reason-     was  given  on  the  26th  ol  January  1830  for  the  next 

able  notice ;  .  . 

and,  therefore,  Hereford  assizes,  and  that  it  was  the  defendant's  dotyy 

tomcy  so  le-  and  he  undertook,  within  a  reasonable  time  before  the 

notice  ?hL  action  Came  on,  to  deliver  briefs  to  counsel,  and  instruct 

Se^ff^hL  them  to  appear  at  the  trial  and  defend  the  said  action; 

fm  the  com-  ^^^  thouffh  he  knew  that  Hoby  had  a  good  defence  to 

mission  day  ^  ^  o 

(which  was  on    the  action,  and  had  subpcenaed  witnesses  for  his  defence^ 

a  TkuTtday) 

that  he  would  yet  he  neglected  to  deliver  briefs  and  instruct  counsel^ 
briefs,  unless  wbcfeby  the  cause  was  taken  as  undefended,  and  a  ver- 
Dished  with  dict  passed  for  the  then  plaintiff,  who  had  judgment  for 
sers  fta[  and"'  ^^^^  ^^^*  against  Hoby^  the  present  plaintiff,  and  took  his 
fa*^iah!^*^°^    goods  in  execution.     The  second  count  stated,  that  the 

counsel  were  defendant  undertook  to  manage  the  cause  in  a  skilful  man- 
not  icstructed,  ° 

and  a  verdict      ner,  but  that  he  did  not  appear,  and  concluded  like  the 

passed  against 

the  client ;  it  first  count ;  and  the  third  charged  negligence  generally, 
an  action  The  fouith,  fifth,  and  sixth  counts  were  similar  in  form 

Imwiey  for  to  the  first  three,  but  referred  to  an  action  brought  by 
i?jiS^"wi^**  iy.  Waikins  against  the  present  plaintiff,  wherein  he  re- 
P™^'*y  *fi'd  covered  72/.  10^.,  and  took  his  body  in  execution.  Plea> 
for  the  plaintiff  non-assumpsit. 

if  they  thought 

the  attorney  At  the  trial  before  Bosanquet  J.,  at  the  Spring  assizes 

had  not  given  . 

reasonable         for  Hereford  1831,  It  appeared  in  evidence,  that  two 

notice  to  the 

^ent  of  bis  intention  to  abandon  the  cause. 

^  (a)  This  case,  which  was  argued  and  determined  on  Monday  the  S3d 

/ >\^, xc  .  ^,^^,  ^  Janwtry,  wai  unaToidably  OQiitted  in  its  proper  place. 

actions 
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actions  were  depending  against  Hoby^  one  of  them  at        1832. 
the  suit  of  Rudgey  and  the  other  at  the  suit  of  Wat-       'Z. 
kins;  and  that  Hoby  bad  retained  the  defendant  (an        againu 
attorney)   to   defend   both  the  actions  at  the  assizes 
for  that  county,   and  the  defendant  Built  so  late  as 
Monday  the  20th  of  March  1831,  {Thursdcy  the  24th 
being  the  commission  day  at  Hereford)^  caused  subpoenas 
to  be  issued  in  the  cause,  and  on  Sattirday  the  26th,  the 
witnesses  being  in  attendance,  the  causes  were  taken  as 
undefended,  and  verdicts  found  for  the  plaintiffs;  on 
which  judgments  were  entered  up,  and  Hoby  was  taken 
in  execution.     On  the  part  of  the  defendant  it  was 
proved,  that  on  the  Saturday  (18th  of  March)  before 
the  commission  day,  the  defendant  came  to  Hoby  with 
one  Wbodhousey  an  attorney,  and  said  that  he  had  re- 
commended Hoby  to  let  Woodhouse  prepare  the  briefs, 
and  conduct  the  rest  of  the  defence ;  and  Hoby  directed 
Woodhouse  to  do  so,  and  Woodhouse  then  engaged  to 
prepare  the  briefs  and  conduct  the  defence,  on  condition 
that  Hoby  would  furnish  him  with  funds  to  fee  counsel. 
Hoby  never  did  supply  those  funds,  and  briefs  were  not 
delivered.      It  further   appeared   that   Woodhouse  had 
frequently  before  taken  business  into  court  for  Built^ 
and   managed  it  for   him ;   and  that  on  the  occasion 
in  question,  he  had  charged  Built  for  the  business  done 
for  Hoby^  and  considered  him  {Built)  as  paymaster.    It 
was  contended  by  the  defendant's  counsel,  first,  that  the 
duty  of  delivering  briefs  had,  by  consent  of  the  plain- 
tif!^  been  transferred   from  Built  to  Woodhouse;  and^ 
secondly,  assuming  that  Woodhouse  acted  merely  as  the 
agent  of  Built^  still  the  latter  had  done  all  which,  under 
the  circumstances,  he  was  bound  to  do ;  for  an  attorney 
who  undertakes  a  cause  is  not  bound  to  continue  it  with- 

A  a  2  out 
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18S2.        oat  fiinds,  but  may,  at  any  time,  refuse  to  go  on  with  it^ 

~  after  giving  bis  client  notice. 

^g*^  Tbe  learned  Judge  told  tbe  jury  that  the  plaintiff  un- 

doubtedly was  not  entided  to  recover,  if  it  was  agreed 
between  all  tbe  parties,  that  after  Satttrday  the  18th  of 
March^  Built  should  cease  to  be  the  attorney ;  and  he  left 
it  to  them  to  say,  whether,  after  that  time,  Woodhouse 
acted  as  the  attomqr  of  Hoby^  or  merely  as  the  agent  of 
BuUt. 

As  to  the  other  point,  he  was  of  opinion  that  although 
an  attorney  who  undertakes  a  cause  is  not  bound,  at  all 
events,  to  proceed  with  it  if  he  is  not  supplied  with 
funds,  yet,  that  an  attorney  who  has  undertaken  a  de- 
fence with  a  view  to  trial,  cannot  abandon  it  on  the  eve 
of  the  assizes,  without  giving  his  client  a  reasonable  op- 
portunity of  resorting  to  other  assbtance ;  and  he  di- 
rected them  to  consider  whether  the  notice  given  in  this 
case  was,  with  reference  to  all  the  circumstances,  rea- 
sonable in  that  respect.  The  jury  found  a  verdict  for 
the  plaintiff,  with  166/.  105.  damages.  In  last  Easter 
term  a  rule  nisi  was  obtained  for  a  new  trial,  on  the 
ground  of  misdirection. 

LudlatD  Seijt.  and  Talfourd  now  shewed  cause.  The 
jury  here  have  found  that  the  defendant  did  not  give  a 
reasonable  notice  of  the  necessity  of  funds  being  pro- 
duced. If  so,  he  could  not  abandon  his  client  on  the 
eve  of  the  trial.  In  Mordecai  v.  Solomon  {a)  the  Court 
said,  that  when  an  attorney  has  commenced  a  suit  upon 
the  credit  of  his  client,  he  ought  to  proceed  in  it,  al- 
though the  client  do  not  bring  him  money  every  time  he 

(a)  Sayer,  172. 

applies 
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applies  for  it.  And  in  Cresswell  v.  Bt/ron  {a)  Lord  Eldon  1832. 
said,  "  The  Court  of  Common  Pleas,  when  I  was  there,  ""^^ 
held,  that  an  attorney  having  quitted  his  client  before  against 
trial,  could  not  bring  an  action  for  his  bill."  In  Rawson 
V.  Earle  (6)  the  attorney  gave  notice  that  he  would  give 
up  the  papers  for  want  of  funds,  and  no  question  was 
made  as  to  the  reasonableness  of  the  notice ;  but  here 
the  jury  have  found  there  was  not  reasonable  notice. 

Thesiger  in  support  of  the  rule.  It  is  not  necessary 
to  contend  that  an  attorney  may  abandon  his  client  at 
the  eve  of  trial ;  but  here,  when  the  plaintiff  was  told  in 
sufficient  time  that  funds  were  required,  he  made  no 
objection  to  the  demand;  and  it  is  evident  that  there 
was  an  understanding  that  it  should  be  complied  with. 
He  has,  therefore,  no  right  to  complain  of  the  defend- 
ant's not  appearing  at  the  trial.  In  Mordecai  v.  Solo^ 
mon  (c)  it  did  not  appear  that  the  money  was  wanted  for 
any  particular  purpose.  And  Lord  EldoHy  in  Cresnoell 
V.  Byron,  does  not  say  that  notice  was  given  before  the 
attorney  quitted  his  client.  Rowson  v.  Earle  is  a  very 
strong  authority  for  the  defendant.  There  Lord  Ten- 
ierden  says,  ^^  It  is  not  to  be  expected  that  any  attorney 
will  carry  on  a  cause  of  an  indefinite  length,  unless  he 
is  furnished  with  funds  so  to  do.  He  (the  plaintiff)  had 
a  right,  undoubtedly,  to  say  he  would  not  go  on,  unless 
he  was  furnished  with  the  means  so  to  do." 

Lord  Tenterden  C.  J.  The  learned  Judge's  direc- 
tion was  quite  correct  If  an  attorney  desires  to  quit  his 
client,  he  must  give  him  reasonable^  notice.     It  was  left 

(a)  14  Ves.  272.  (6)  \  M.  i  M.  538.     And  see  I  5li(i.  31. 

(c)  Saifer,  172. 
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18S2. 

HOBT 

agttinti 
Built* 


to  the  jury  as  a  fact  to  say  whether  reasonable  notice 
was  given  in  this  case  or  not^  and  they  have  found  that 
it  was  not 

LiTTLEDALE  J.  The  law  was  laid  down  most  cor- 
rectly to  the  jury.  There  was  not  sufficient  time  to  have 
the  attorney  changed  between  Saturdcy  and  Thursday^ 
and  there  might  have  been  a  difficulty  in  the  plaintifTs 
raising  the  money  in  that  time.  Under  the  circum- 
stances of  this  case,  the  defendant  should  at  least  have  had 
an  application  made  to  the  Court  to  postpone  the  triaL 

Taunton  and  Pattesoh  Js.  concurred. 

Rule  discharged 


Tuetday, 
January  5l8t* 


Stephens,  Clerk,  against  Badcock. 


j:,  an  attorney,     ASSUMPSIT    for   money   had    and    received,   &c. 

who  was  accus*   XJL 

tomedtoreceiTe  Plea,  the  general  issue.     At  the  trial  before  Taufi" 

certain  duet  for 

the  plaintiff;  bii  tofi  J.,  at  the  Comwall  Lent  assizes  1831,  the  following 

client,  went  i       mi  i  .     ./*.  <••.-» 

from  home,  facts  appeared.  The  plaintiir  was  rector  of  Juudgoan 
clerk,  at  the  Hear  Penzance ;  the  defendant  had  been  clerk  to  Mr. 
^e^seoceof  Samttel  JohUf  an  attorney,  whom  the  plaintiff  had  for 
r^ehr^^onev  ®®^^^^  years  employed  to  receive  his  rents  and  tithes. 

On  the  10th  of  August  1829,  Jb^n,  being  in  embarrassed 


circumstances,  left  his  home ;  he  had  not  returned,  and 


on  account  of 
the  above  dues 
for  the  client 
(which  he  waa 

authorised  to  dO|)  and  gave  a  receipt  signed  "  B,,far  Mr.  J.**  J»  was  in  bad  circum- 
Btancet  when  he  left  home,  and  he  never  returned,  but  it  did  not  appear  that  his  in- 
tention ao  to  act  was  kdown  at  the  time  of  the  payment  to  B.  B.  afterwards  refused  to 
pay  the  money  pver  to  the  client,  and  on  assumpsit  brought  against  him  for  money  had 
an4  received,  it  was 

Held,  that  the  action  did  not  lie;  for  that  the  defendant  received  the  money  as  the  agent 
of  his  master,  and  was  accountable  to  him  for  it,  the  master  on  the  other  hand  being  answer- 
able to  the  client  for  the  sum  received  by  his  clvrk  ;  and  there  was  no  privity  of  contract 
between  the  present  plaintiff  and  defendant. 


a  com- 
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a  commission  of  bankrupt  had  issued  against  him,  when  18S2. 
this  action  was  brought  After  his  departure,  and  — 
before  the  cause  of  it  was  known  in  bis  office,  Reynolds^  jigama 
his  principal  clerk,  who  had  occasionally  received  pay- 
ments for  him  in  his  absence,  went  to  attend  Bodmin 
assizes,  leaving  the  defendant  behind.  At  the  assizes, 
at  some  time  from  the  18th  to  the  20th  of  August^ 
Sej/nolds  first  heard  that  John  was  not  likely  to  return. 
In  Reynolds^s  absence  one  of  the  plaintiff's  parishioners 
called  at  the  office  to  pay  9/.  05. 2d.j  on  account  of  a  com- 
position for  tithes.  The  defendant  said  that  Mr.  John 
was  absent,  but  he  would  receive  the  money  (which  he 
was,  in  fact,  authorized  by  Reynolds  to  do) ;  it  was  paid 
to  him,  and  he  gave  a  stamped  receipt  for  the  sum,  as 
follows:  —  "  Received  20th  August  1829  of  Mr.  //.  T., 
9/.  05.  2^/.,  for  half  a  year's  composition  for  tithes  due 
to  Rev.  (7. 5.  at  Lady-day  last  past,  for  Mr.  5.  John^ 
John  Badcock!^  On  Reynold^s  return  the  defendant  ac* 
counted  to  him  for  other  sums  received  during  his 
absence,  but  said  nothing  of  this:  nor  did  Reynolds 
know  of  this  payment  till  the  end  of  the  year.  Reynolds 
stated,  that  at  the  time  of  these  transactions,  John  was  in- 
debted to  the  plaintiff  on  the  balance  of  account  between 
them.  It  did  not  appear  that  the  defendant  had  any  claim 
upon  Johu  The  defendant  having  refused  to  pay  the 
plaintiff  the  9/.,  (which  he  had  not  paid  over  to  John  or 
his  estate,)  this  action  was  brought  to  recover  it.  Two 
objections  in  point  of  law  were  taken  at  the  trial :  first, 
that,  as  the  defendant  acted  only  as  clerk  to  John  in 
receiving  the  sum  in  question,  the  action  should  have 
been  brought  against  his  principal ;  to  which  point 
Sadler  v.  Evans  (a)  and  Miller  v.  Aris  (i),  in  which  X<ord 

(a)  4  Burr,  19S4.  {h)   1  Sdw,  N.  P.  02.,  n.  8th  ed. 
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18S2.  Kenyan  recognized  the  principle  of  the  former  case, 
were  cited:  secondly,  that  the  plaintiff  could  not  recover 

againa  the  monev  as  had  and  received  by  the  defendant  to  his 
use,  there  being  no  privity  of  contract  between  them ; 
as  to  which  Williams  v.  Everett  (a)  was  referred  to. 
Taunton  J.  thought  the  money  was  recoverable,  as 
having  been  paid  to  the  defendant  under  a  mistake^  and 
not  paid  over  by  him  to  his  principal  before  notice. 
He  therefore  directed  a  verdict  for  the  plaintifl^  giving 
leave  to  move  to  enter  a  nonsuit  A  rale  nisi  having 
been  obtained  for  that  purpose, 

Praedy  on  a  former  day  of  the  term  shewed  cause  (6). 
This  verdict  ought  not  to  be  disturbed.  The  action  for 
money  had  and  received  is  a  remedy  in  the  nature  of  a 
bill  in  equity,  and  properly  applicable  where  money  has 
been  paid  into  the  hands  of  one  person  which,  ex  aequo  et 
bono,  belongs  to  another.  The  defendant  cannot  set  up 
in  defence  his  own  liability  to  John,  his  employer;  for  if 
so,  he  might  have  claimed  to  hold  the  money  against 
both  the  plaintiff  and  the  party  who  paid  it,  as  long  as 
John  continued  absent.  But  it  is  clear,  that  if  the  de- 
fendant had  paid  over  this  money  to  the  plaintifi^  Jokn^ 
if  he  had  afterwards  returned,  could  not  have  maintained 
an  action  against  the  defendant  for  it.  As  to  the  first 
objection  taken  at  the  trial,  that  payment  of  this  money 
to  the  defendant  was,  in  fact,  payment  to  his  principal ; 
to  support  that  argument,  it  ought  to  be  shewn  that  the 
defendant  was,  at  the  lime  of  payment,  the  lawfully  con- 
stituted agent  of  John.  But  John  had  absconded  ten 
days  before :  he  could  not  constitute  an  agent  for  that 

(a)  14  East,  582. 

[b)  Before  Lord  Tcnterden  C.  J.,  Lifiledale,  TaunioHt  and  PatUxnJu 

purpose ; 
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purpose:  it  was  as  if  a  party  had  become  lunatic,  and  18S2. 
an  agent  previously  employed  by  him  had  continued  to  — 
receive  money  in  his  name ;  as  in  Stead  v.  Thornton  {a)        agmnti 

Badoocc. 

decided 


(a)  Stead,  Assignee  of  Hartley,  against  Thornton.      Friday, 

January  13tb. 

Assu»i¥sit  for  money  had  and  received.     At  the  trial  before  Parke  J.  at  Where  the  as« 

the  Yorkshire  Lent  aLwhes,  1831,  it  appeared  that  the  money  in  question  Mgneeofa 
was  part  of  the  bankrupt's  estate,  and  had  been  received  by  the  defendant  ,^     , 

in  tlie  capacity,  as  it  was  alleged,  of  agent  to  bis  brother,  who  was  assignee  q^w  one  ap- 

of  the  bankrupt,  but  who  became  insane,  and  was  so  during  the  whole  pointed, 

time  when  the  money  was  received.     He  was  afterwards  removed,  and  ^      * 

the  present  assignee,  the  plaintiff,  appointed  in  his  stead.     At  the  trial  it  having  money 

was  contended  that  the  money  having  been  received  by  the  defendant  as  ^^  ^is  hands 

agent  for  his  brother,  the  late  assignee,  there  was  no  privity  of  contract  ^:.^ 

between  the  parties  to  this  action,  that  it  ought  to  have  been  brought  count  of  the 

against  the  representatives  of  the  late  assignee,  and  that  the  defendant  bankrupt's 

WIS  answerable  to  them  alune.     The  learned  Judge  directed  a  nonsuit,  nharmctar  of 

with  leave  to  move  to  enter  a  verdict  for  the  plaintiff.     A  rule  nisi  having  agent  to  the 

been  obtained  accordingly,  '•^^  assignee, 

be  liable  in 

assumpsit  for 

John  WUHnms  and  Starkie  now  shewed  cause,  and  restated  the  ground   money  had  and 

of  nonsuit.     The  imbecility  of  the  former  assignee  makes  no  difference;   ""©ceived  to  the 

use  of  the 
he  was  assignee  in  point  of  law  till  removed,  and  the  defendant  would    „^^]y  up. 

have  been  liable  in  an  action  brought  by  him  for  the  money  received  on   pointed  one  ? 

account  of  the  estate.     The  assignee's  want  of  inteUect  would  have  beeo        "***»  .'"*  ''^'^* 

....  r.^joj         »        '"®'  assignee 

no  defence  to  such  an  action  against  bis  agent.     The  defendant  then   |,|^YinK  been  in- 

continues  to  be  legally  liable  for  this  money  to  the  representatives  of  the   sane  when  the 

late  assiimee,  and  therefore  no  privity  of  contract  can  be  raised  between   ™f "®y  ^j^  ff~ 
.       ,*,  ,.  .  o  ^    ^     ^     ^  ceived:  Held, 

the  defendant   and   the  new   assignee.     Sect.  66.  of  the  bankrupt  act  |],|^  ^^i,  ^^ 

6  6.  4.  c.  16.  applies  only  to  debts  due  to  the  bankrupt  at  the  time  of  ceiver  was 

the  fresh  assignment ;  here  the  debt  was  not  due  to  the  bankrupt  but  to   "'"^^  ^^  '^ 

°  events ;  for  he 

the  former  assignee,  ^jould  oq^  be 

the  agent  of  an 

F.  Pollock  (and  Alexander  was  with  him)  contriL     The  former  assignee   *«>»•"«  pe"on« 

,  ,  ^  .     .  ^  «nd,  therefore, 

having  been  insane,  the  defendant  must  be  taken  to  have  received  the  money   |,^|^  ii,^  p,^ 

on  his  own  responsibility,  and  not  as  agent.     Where  a  person  receives   perty  as  a  mere 

money  with  knowledge  that  another   party  is,   or   will,   under  certain   ■^^''S®'* 

tdrcumstances,  be  entitled  to  it,  there  is  sufficient  privity  to  make  the 

receiver  liable  at  the  suit  of  such  other  party.     Liitlewood  v.   WilUanu 

(1  Marth.  589.     6  Taunt*  277.)     The  argument  on  the  other  side  would 

introduce  a  circuity  of  action :  a  new  assignee  would  have  to  sue  the  old, 

«nd  he  to  sue  the  agent,  who  had  received  money  and  not  paid  it  over. 

Such 
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1832.  decided  this  term.  The  money,  tlierefore,  having  been 
paid  to  the  defendant  on  a  mistaken  supposition  that  he 
was  «  Uiwfiii  agent,  may  now  be  recovered  from  him 
by  the  party  to  whom  it  belongs.  Then  as  to  the  ob- 
jection that  there  is  no  privity  of  contract ;  where  the 
defendant,  by  natural  justice,  is  under  an  obligation  to 
refund,  the  law  implies  a  debt,  and  gives  this  form  of 
action ;  <<  as  for  money  the  defendant  has  received  from 
a  third  person,  which  he  claims  title  to  in  opposition  to 
the  plaintiff's  right;  and  which  he  had,  bylaw,  authority 
to  receive  from  such  third  person/'     Moses  v.  Macfer* 


Such  ageot  cannot  indeed  be  liable  to  two  sets  of  assignees  at  the  same 
time,  but  he  may  be  to  both  successively.  De  Cotton  ▼.  Vau^utn 
{lOEaaf  61.)  shews  that  under  the  former  bankrupt  acts  a  new  assignee 
might  recover  in  debt  upon  a  judgment  recovered  on  behalf  of  the  bank^ 
nipt*s  estate  by  an  assignee  who  had  been  removed;  and  that  case  is 
applicable  here.    (Here  he  was  stopped  by  the  Court.) 


Lord  TxNTsaDKN  C.  J.  We  are  not  called  on  to  decide  how  the 
would  be  if  the  defendant  had  received  this  money  as  the  duly  constituted 
agent  of  the  former  assignee.  He  could  not  be  so,  that  assignee  having 
been  incompetent  to  appoint  any  agent.  He  is,  therefore,  in  the  situation 
of  any  other  person  who  has  received  and  has  in  his  hands  a  part  of  the 
bankrupt's  estate,  and  is  undoubtedly  liable  to  those  who  represent  that 
estate. 

Parks  J*  If  the  receipt  of  this  money  bad  taken  place  under  such 
circumstances  that  the  former  assignee  could  have  been  charged  with  it, 
as  he  might  if  he  had  received  it  by  his  agent  or  clerk,  I  should  have 
thought  this  action  not  maintainable.  But  here  the  receipt  was  that  of 
the  defendant  alone,  who  stood  in  the  situation  of  a  mere  stranger,  and 
held  the  money  subject  to  the  claim  of  the  assignees  who  might  be  after- 
wards appointed. 

Patrson  J.  It  is  unnecessary  to  say  what  might  have  been  the  case 
if  the  defendant  had  received  the  money  as  agent  to  his  brother.  It  is 
sufficient  that  he  did  not  stand  in  that  situation,  the  brother  being  in- 
eapsble  of  having  an  agent. 

Rule  absolute. 

lafU 
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ian  {a).  There  the  plaintiff  was  held  entitled  to  recover,  1832. 
though  there  was  nothing  like  a  contract  of  the  kind  stated  " 
in  the  declaration ;  and  it  was  so  in  Clarke  v.  Shee  (i).  jtgainsi 
As  to  the  cases  relied  upon  on  the  other  side,  Sadler  v. 
JEvans  (c)  was  an  action  to  try  a  right ;  and,  therefore, 
ought  to  have  been  brought  against  the  principal.  In 
MiUer  v.  Aris  {d\  the  decbion  itself  is  no  additional 
authority  for  the  defendant.  In  Williams  v.  Everett  {e\ 
it  was  held  that  no  privity  of  contract  existed,  because 
the  defendants,  although  they  had  received  money  with 
directions  to  apply  it  to  the  use  of  the  plaintiff,  had  not 
only  never  assented,  but  expressly  refused  so  to  do. 
Here  it  is  not  disputed  that  the  plaintiff  is  entitled  to 
the  money :  the  defendant,  on  the  contrary,  has  repre- 
sented himself  to  the  party  who  paid  it,  as  an  agent, 
having  the  authority  to  receive  it  for  the  plaintiff,  ac- 
cording to  the  intention  of  that  party.  His  own  receipt 
is  conclusive  on  that  head. 

FoUett  contrk.  This  action  should  have  been  brought 
against  John^  and  not  against  the  defendant  It  is  true 
that  an  action  like  the  present  lies  where  the  defendant 
has  received  money  which  ex  aequo  et  bono  belongs  to 
the  plaintiff:  and  that  a  privity  of  contract  may  be  in- 
ferred in  many  cases,  though  not  directly  established. 
But  here  it  is  assumed  that  something  is  due  ex  aequo 
et  bono,  and  that  point  cannot  be  tried  between  the 
present  parties.  The  equity  relied  upon  by  the  plaintiff, 
depends  on  the  state  of  accounts  between  him  and  John^ 
and  a  mere  clerk  or  servant,  which  the  defendant  was, 

(a)  2  Burr.  1008.  (6)  Cowp.  197. 

(c)  4  Burr,  1984.  (rf)  1  Selw.  N.  P.  92.,  d.  8th  ed. 

(e)   14£flfl,582. 

(for 


Bamvoe. 


S60  CASES  IN  HILARY  TERM 

1 852.        (for  he  cannot  be  considered  an  agent,)  was  not  in  a 
^  situation  to  judge  of  this.    The  form  in  which  he  signed 

ngttitui  the  receipt,  shews  the  capacity  in  which  he  took  the 
money.  [Lord  Tenterden  C.  J.  He  signs  the  receipt 
on  behalf  of  John^  the  money  being  received  for  the 
plaintiff  and  belonging  to  him.]  If  a  bill  of  exchange 
were  so  signed,  the  party  signing  would  not  be  liable 
either  on  the  special  or  common  counts.  Great  incon- 
venience might  arise  if  an  action  of  this  kind  could 
be  brought  against  a  servant  who  has  no  means  of 
contesting  it,  the  master  being  abroad  and  having 
the  accounts  with  him,  which  might  furnish  a  de- 
fence. And  nothing  can  be  decided  here  on  the 
assumption  that  John  has  absconded,  and  will  not  re- 
turn :  there  is  no  regular  proof  of  that :  as  far  as  appears 
on  the  evidence  he  might  have  returned  at  any  time, 
and  be  might  then  have  claimed  this  money  from  the 
defendant.  The  cases  where  it  has  been  held  that  an 
action  in  the  present  form  lay  for  sums  to  which  the 
plaintiff  had  a  claim,  and  which  had  been  improperly 
received  in  the  first  instance,  do  not  apply  here.  Some 
grounds  must  be  shewn  for  inferring  a  contract  to  pay 
over  the  money  received  to  the  plaintiff:  here  none 
appear.  Such  an  assumpsit  cannot  be  raised  upon  the 
facts  in  the  present  case,  when  the  defendant,  even  if  he 
had  been  compelled  to  pay  this  demand  of  the  plaintiff, 
might,  upon  John^s  return,  have  been  obliged  by  law  to 
pay  the  same  sum  to  him,  if  it  had  appeared  that  the 
plaintiff  was  debtor  to  John  in  that  amount  on  the  ba- 
lance of  accounts  between  them.  As  to  the  cases  cited  at 
the  trial ;  it  is  said  that  Sadler  v.  Evans  {a)  was  an  action 

(a)    4  Burr.  1984. 

to 


Baocock. 


IN  THE  Second  Year  of  WILLIAM  IV.  361 

to  try  a  right;  but  this  is  so  too.  [Lord  Tenterden  C.J.  1832. 
There  is  no  proof  that  any  right  is  in  dispute.]  Williams  ■"""" 
V.  Everett  (a)  was  cited  at  the  trial  to  shew  that  money  had  jgamtt 
and  received  does  notlie,  except  where  the  facts  will  raise 
an  implied  contract  to  hold  the  money  received  to  the 
use  of  tlie  plaintiff.  Where  money  is  paid  to  a  servant, 
as  it  was  here,  no  contract  can  be  implied  but  to  pay  it 
over  to  his  own  master.  It  cannot  be  assumed  that  he 
received  it  with  an  implied  undertaking  to  pay  it  into 
the  hands  of  a  person  to  whom  his  master  might  or 
might  not  be  indebted.  In  Edden  v.  Read  {b)  it  was 
held,  that  this  action  did  not  lie  against  a  banker's  clerk 
for  money  alleged  to  have  been  paid  to  him  in  that 
capacity,  and  for  which  he  had  given  a  receipt  in  the 
names  of  his  employers. 

Cur.  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows  :  —  Under  these  circum- 
stances my  learned  brother  who  tried  the  cause,  thought 
that  the  sum  in  question  might  be  recovered  from  the 
defendant  as  money  paid  to  him  in  a  mistake.  But  we 
are  of  opinion  that  it  cannot  be  so  recovered.  It  is 
perfectly  clear  that  the  defendant  received  it  as  the 
agent  or  servant  of  John^  and  must  have  paid  it  over 
to  him  if  he  had  returned.  The  receipt  given  was  the 
receipt  of  John^  and  (if  he  had  not  been  bankrupt) 
would  have  been  evidence  against  him  in  an  action 
brought  by  the  present  plaintiff.  This  differs  from  the 
case  decided  in  the  former  part  of  the  term,  where  a 

(a)   1 4  Eatt,  582.  (6)  3  Campb,  338. 

party 
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SnrBxxt 
Badoock. 


party  was  held  to  have  received  money,  belonging  to  a 
bankrupt's  estate,  on  behalf  of  the  general  body  of 
creditors,  and  not  for  an  assignee  who  had  become 
lunatic.  There  the  defendant  could  have  no  authority 
to  receive  it  for  the  lunatic  assignee ;  here  Badeock  was 
clearly  the  agent  of  John  when  he  received  the  money^ 
and  did  receive  it  in  that  capacity.  On  the  ground 
then  that  there  was  no  privity  of  contract  between  the 
defendant  and  plaintiff,  but  that  the  privity  of  contract 
was  between  the  defendant  and  John,  and  between  John 
and  the  plaintifi^  we  think  the  rule  for  a  nonsuit  must 
be  made  absolute. 

Rule  absolute. 


Friday^ 
January  SOtb. 


R.  S.  Shears  and  J.  H.  Shears  against  Rogers^ 
Executor  of  the  last  Will  and  Testanaent  of 
John  Morgan,  the  Elder,  deceased. 


fi.s(,9    Scmble,  that  to  T^EBT  on  bond  given  by  the  X&stBXofj  John  Morgan 
▼eyancefrau-  the  elder,  to  the   plaintifis  in  the  penal  sum   of 

thestetute  700/.  Plea,  plene  administravit  praeter  goods  and 
Ae^iy%t*ibe  chattels  to  the  value  of  106^  S*.  \\d.  Replication, 
klmurtbein"^  assets  ultra  that  sum;  upon  which  issue  was  joined, 
debtedtothe  ^\^^  plaintiffs  also,  by  Way  of  suggestion,  assigned,  as 
▼ency.    But      a  breach  of  the  condition  of  the  bond,  (which  was  for  in- 

wbere  a  person 
owing  102/.  on 

a  bond,  wrote  to  the  obligee  that  he  and  his  wife  were  bound  down  by  pecuniary  embtrrass- 
ments,  and  that  the  obligee's  proceeding  to  extremities  would  render  the  debtor's  wife  afler 
bis  death  perfectly  destitute,  and  a  month  afterwards,  for  a  nominal  sum  of  ten  shillings, 
and  in  consideration  of  natural  love  and  affection,  assigned  a  lease  (of  the  value  of  206/.) 
to  A,,  in  trust  for  his  own  benefit  for  life,  and  after  his  death  for  that  of  one  of  his 
daughters-in-law ;  and  he  soon  afterwards  died,  having  by  will  made  the  assignee  of  the 
lease  his  executor ;  by  which  assignment  of  the  lease,  the  residue  of  his  property  became 
insufficient  to  discbarge  the  bond-debt :  Held,  that  the  assignment  was  within  the  mean- 
ing of  the  statute,  and  utterly  void  against  creditors,  and  that  the  lease  was  assets  in  the 
hands  of  the  executor. 


demnifying 
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demnifyiog  sureties),  the  neglect  of  Morgan  the  younger  1832. 

to  pay  certain  interest,  for  the  due  discharge  of  which  by 

hun  the  plaintiffs  had  become  bound,  and  which,  in  con-  agamtt 


sequence  of  such  neglect,  they  were  forced  to  pay. 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  2xw- 
don  sittings  after  Michaelmas  term  1830,  a  verdict  was 
found  for  the  plaintiffs  for  the  debt^and  If- damages ; 
and  upon  the  breach  assigned  the  jury  assessed  the 
damages  at  the  sum  of  102/.  lOs.,  but  the  verdict  upon 
the  plea  was  taken  subject  to  the  opinion  of  this  Court, 
whether  or  not  the  lease  of  certain  premises  belonging 
to  the  testator,  hereafter  mentioned,  of  the  agreed  value 
of  200/.,  was  assets  ultra  the  said  sum  of  106/.  Ss.  \\d. 
confessed  in  the  defendant's  plea,  upon  the  following 
case:  — 

The  plaintiffs,  as  sureties  for  Morgan  the  younger  in 
a  bond  recited  in  the  above  suggestion,  had,  before 
the  14th  of  January  1829,  been  obliged  to  pay  to  J. 
Taggarty  the  obligee  of  that  bond,  102/.  IO5.  for  arrears 
of  interest  due  upon  the  principal  sum  of  350/.,  and 
which  J.  Morgan  the  younger  had  neglected  to  pay. 
Afterwards,  and  in  the  same  month  o{  January ^  one 
Mason^  as  the  attorney  of  the  testator,  and  on  his  be- 
half, wrote  and  sent  the  following  letter  to  the  plaintifis 
respecting  such  payment:  ^^  29th  Jantuiry  1829.  I  am 
requested  by  Mr.  Morgan  to  write  to  you  on  the  subject 
of  the  bond  debt  from  himself  and  son.  Mr.  Morgan 
jun.  has  proposed  to  his  father  to  execute  a  mortgage  of 
his  property  in  Milford  as  a  security  for  the  amount,  for 
payment  of  which  you  have,  as  I  understand,  been  called 
upon  by  Mr.  Taggart.  Was  this  a  debt  of  the  father's 
I  should  not  have  a  word  to  say,  but  as  the  son's  I  hope 
you  will  view  it  in  a  different  light,  and  assist  me  in 
^  placing 
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18S2.        placing  the  burthen  on  the  shoulders  which  ought  to 
bear  it."     The  letter  then  stated,  that  Morgan  the  elder 

Shxaiis 

ngainst        was  fast  going  into  his  grave,  in  consequence  of  fits, 
which  had  twice  rendered  him  insensible;  and  that  his 
wife  had  been  seven  weeks  confined  to  her  bed  by  a 
dangerous  complaint :  and  it  then  added,  **  In  short,  in 
their  present  state,  it  is  most  afflicting  to  see  them  still 
further  bowed  down  by  pecuniary  embarrassments*     You 
have  always  been  kind  friends  to  John  Morgan^  and  as 
such  have  been  equally  so  to  the  father ;  and  I  therefore 
feel  persuaded  would  not  carry  matters  to  extremities 
against  him,  which   would   render   his  wife,   after   his 
death,  perfectly  destitute.^*     The  plaintiffs  in  their  reply 
stated  that  they  had  paid  102/.  on  account  of  interest, 
and  that  although  they  might  allow  time,  they  should 
hold  Morgan  senior  responsible.     At  the  time  of  send^ 
ing  the  letter,  the  testator  was  possessed  of  a  lease  of  a 
cottage  and  premises  in  the  county  of  Hants  for  the  re- 
mainder of  a  term  of  2000  years  at  a  pepper  corn  rent, 
which  cottage  and  premises  were  in  his  own  occupation ; 
and  after  the  plaintiffs'  answer  to  Mason^s  letter,  a  deed 
of  assignment  of  such  lease  and  premises  was  prepared 
by  Mason  as  the  attorney  of  the  testator,  and  on  the  2d 
o{ March  1829  was  executed  by  the  testator;  by  which 
deed  it  was  declared,  that  for  the  nominal  sum  of  105.,  and 
in  consideration  of  natt  ral  love  and  affection  to  the  two 
daughters-in-law  of  his  then  late  wife,  deceased,  the  tes- 
tator assigned  the  said  lease  and  premises  to  the  defend- 
ant in  trust  to  and  for  the  use  and  benefit  of  the  testator 
for  life ;  and  after  his  death,  for  the  benefit  of  one  of 
such  daughters-in-law,  subject  to  a  charge  of  51.  in  &vour 
of  the  other. 

The  testator  continued  in  possession  of  the  above 

leasehold 
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leasehold  premises  till  his  death,  which  happened  on  the  1832. 
SI  St  of  May  1829.  By  his  will  he  appointed  the  de- 
fendant  executor,  and  he,  after  the  testator's  death,  took  ogainat 
possession  of  his  effects.  The  defendant  was  afterwards 
required  by  the  plaintiffs  to  sell  the  leasehold  premises, 
and  repay  them  the  102Z.  IO5. ;  which  not  being  done, 
the  present  action  was  brought. 

The  testator,  at  the  time  of  executing  the  assignment 
to  the  defendant,  was  seised  and  possessed  of  the  follow- 
ing property,  viz. :  —  An  estate  for  his  life  at  Broughton^ 
producing  a  rental  of  50/.  An  annual  superannuation 
allowance  from  the  excise,  70/.  The  leasehold  estate 
before  mentioned.  And  a  freehold  field  at  Broughton 
of  the  estimated  value  of  100/.  He  also  died  pos- 
sessed of  cash  in  a  savings  bank,  52/.,  and  household 
furniture,  &c.  S5L  The  defendant,  before  he  had 
notice  of  the  bond,  delivered  to  one  22.  Haywardy  the 
husband  of  one  of  the  daughters-in-law,  and  at  his 
request,  the  deed  of  assignment  of  the  2d  of  March 
1829;  and  the  other  documents  comprising  the  title 
were  in  the  house  with  the  testator's  other  effects,  from 
whence  they  were  taken  by  Hayward.  The  key  of  the 
leasehold  premises  was  never  delivered  by  Hayward  to 
the  defendant.  The  testator's  effects  remained  on  the 
premises  until  the  month  of  December  1829,  when  they 
were  removed  for  the  purpose  of  sale,  and  the  testator's 
housekeeper  and  Hayward^s  daughter  continued  in  the 
occupation  for  about  six  weeks  or  two  months  after  his 
death;  and  after  that  period,  the  premises  were  un- 
occupied till  the  month  of  May  1830,  when  Hayward 
let  them  to  a  tenant  No  demand  was  made  of  the  title 
deeds,  or  of  possession,  by  the  defendant,  but  within 
three  months  after  the  death  of  the  testator,  Haymard 
was  sent  for  by  the  defendant's  attorney,  and  was  in- 

VoL.  ilL  B  b  formed 
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ISS2.       formed  by  him  that  proceedings  would  probably  be 

institated  respecting  the  estate ;   and  Headword  said,  be 

apghut        should  not  give  up  the  premises  unless  obliged  so  to  do^ 

BoaiAt* 

Comyn  for  the  plaintiff.     The  lease  was  assets  in  the 
hands  of  the  defendant  as  executor,   for  the  assign- 
ment, being  fraudulent,  was  utterly  void  by  the  statute 
IS  Eliz.  c.  5.,  and  the  lease,  being  in  the  possession  of  the 
testator  at  the  time  of  his  death,  passed  to  the  executor. 
The  statutes  as  to  fraudulent  conveyances  have  always 
been  construed  as  authorizing  the  party  who  seeks  the 
benefit  of  those  statutes  to  treat  the  fraudulent  gift  as 
void^  so  that  the  case  as  to  him  is  the  same  as  if  no  such 
gift  had  been  made,  Leonard  v.  Bacon  (a).     Bethel  v. 
Stanhope  {b)  also   shews  that  where   a  man   makes  a 
fraudulent  gift  of  his  goods  and  chattels,  and  dies  in- 
debted,  the  rule  is  to  consider  the  gift  as  utterly  void 
against  all  his  creditors,  and  the  debtor  to  have  died  in 
full  possession  with  respect  to  their  claims,  so  that  the 
efiects  are  just  as  much   assets   in   the   hands  of  the 
personal  representative,  or  to  creditors,  as  if  no  such 
attempt  to  alter  the  disposal  of  them  had  been  made. 
If  a  chattel  real  be  the  subject  of  the  voluntary  and 
fraudulent  gift,  the  rule  of  construction  which  attaches 
the  thing  so  fraudulently  given  away  to  the  assets  of 
the  deceased  as  parcel  of  his  estate,  will  equally  apply. 
Thus,  where  A,  (c)  being  indebted  to  B.^  made  C.  his 
executor  and  died ;  and  C,  the  executor,  promised  B^ 
on  good  consideration,  that  if  he  could  discover  any 
goods  parcel  of  the  testator's  estate  at  the  time  of  his 
death,  he  should  have  such  goods  in  satisfaction ;  and 
the  question  was,  whether  a  lease  for  years,  conveyed 
to  a  stranger  by  the  testator  in  his  lifetime  fraudulently, 

(a)  Cro.  EUx,  234.         (ft)  Cro.  £Uz.  810.  (c)  2  Bolt.  Rep.  175. 

should^. 
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should,  in  law,  be  parcel  of  his  estate  at  the  time  of  his  1832. 

death  or  not?  it  was  resolved  by  the  whole  Court  to  — - 

be  parcel  of  the  estate  of  the  testator  at  the  time  of  his  jagoinst 
death.     That  case  is  precisely  in  point. 

Kelly  contra.  First,  the  testator,  at  the  time  when  he 
made  the  assignment,  was  not  a  party  indebted  within 
the  statute  13  Eliz.  c.  5*  That  statute  contemplates  that 
the  party  should  be  indebted  to  the  extent  of  insolvency. 
In  UisA  V.  Wilkinson  (a),  Lord  Alvanley^  then  Master  of 
the  Rolls,  said  ^^  A  single  debt  will  not  do.  Every  man 
must  be  indebted  for  the  common  bills  for  his  house^ 
though  he  pays  them  every  week.  It  must  depend  upon 
this,  whether  he  was  in  insolvent  circumstances  at  the 
time."  Now,  here,  it  appears  by  the  case  that  the 
testator,  at  the  time  when  he  made  the  assignment,  was 
indebted  to  the  plaintiff  in  102/.,  but  that  he  had  pro- 
perty to  a  much  larger  amount.  He  had  an  estate  for 
life  of  50/.  a  year,  an  annual  allowance  from  the  excise  of 
70/.,  a  freehold  field  worth  100/.,  and  money  and  house- 
hold furniture.  Assuming,  however,  that  by  his  lia- 
bility on  the  bond,  and  the  state  of  his  affairs  in 
other  respects,  the  testator  was  in  insolvent  circum- 
stances at  the  time  when  he  executed  the  assign- 
ment, still  the  lease  was  not  assets  in  the  hands  of 
the  defendant,  for  he  held  it  as  trustee  for  the  testator 
for  life,  and  after  his  death  for  one  of  his  daugh- 
ters-in-law. The  assignment,  at  all  events,  being  good 
against  the  maker,  it  would  have  been  a  breach  of  trust 
in  his  representative,  the  defendant,  to  apply  the  lease 
to  any  other  purposes  than  those  warranted  by  the 
trust.  It  is  true  that  the  defendant  is  also  executor 
of  the  testator,  but  that  gives  him  no  additional  power 

(a)  5  Fes,  jun.  337.     And  see  Kidney  t.  Ccuumaker^  IS  Vett  148. 

B  b  2  over 
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1882.  over  the  lease  at  law.  If  a  third  person  had  been  ap« 
pointed  executor,  such  party  could  not  have  recovered 

ogithui  the  lease  in  a  court  of  law.  And  assuminir  that  a  cre- 
ditor  might  set  it  aside  in  a  court  of  equity,  it  does  not 
follow  that  the  defendant  could  interfere  to  set  it  aside, 
for  that  would  be  a  breach  of  his  trust  [Lord  Ten- 
terden  C.  J.  The  assignment,  if  fraudulent  within  the 
meaning  of  the  IS  Eliz.  c.5.,  is  altogether  void,  and 
then  the  lease  remained  the  property  of  the  testator 
at  the  time  of  his  death,  and  passed  to  his  executor.] 
It  was  valid  as  against  the  testator,  and  his  executor. 
In  the  case  cited  from  MoUe^  the  executor  promised 
the  plaintiff,  that  if  he  could  discover  any  assets  of 
the  testator  parcel  of  his  estate,  he  should  have  his 
debt  satisfied  thereout  If  the  plaintiff  discovered  the 
equitable  property,  the  promise  of  the  executor  would 
attach,  and  the  plaintiff  might  recover  at  law.  It  is 
true  that  if  a  testator  makes  a  voluntary  deed  within 
the  statute,  it  is  void  against  creditors.  His  executor, 
however,  can  only  obtain  possession  of  the  property 
purporting  to  be  conveyed  by  the  deed  through  the 
intervention  of  a  court  of  equity ;  and  if  that  be  so, 
iie  cannot  be  liable  at  law  for  that  property  as  assets. 
The  defendant  had  the  legal  estate  in  the  premises  in 
his  character  of  tsustee,  not  in  that  of  executor.  He 
had  two  distinct  duties  to  perform  in  the  respective  cha- 
racters. And  he  is  sued  now,  not  as  trustee,  but  as 
executor,  on  account  of  assets.  [Lord  Tenterden  C.J. 
Being  trustee  for  the  two  daughters,  he  should  not  have 
delivered  up  the  assignment  to  the  husband  of  one,  but 
should  have  kept  it ;  he  cannot  say  that  he  delivered  it 
in  pursuance  of  his  trust.]  He  may  not  have  acted 
strictly  in  pursuance  of  his  trust,  though  substantially 
the  trust  was  duly  dbcharged.     But  even  a  breach  of 

trust 
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trust  would  not  vest  the  lease  in  him  as  executor^  and       1882. 
so  render  it  assets  in  his  hands. 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entided  to  judgment.  The  first  question  is, 
whether,  to  bring  a  case  within  the  statute  13  Eliz. 
c.  5.,  the  party  at  the  time  of  making  the  conveyance 
must  be  indebted  to  the  extent  of  insolvency?  and 
whether  that  appears  by  the  facts  of  this  case?  A 
man  owing  500/.,  and  having  property  to  that  amount, 
may  render  himself  insolvent  by  assigning  it  over  to  a 
third  person.  In  the  letter  of  the  29th  of  January^  it 
is  stated  that  the  testator  and  his  wife  are  bowed  down 
by  pecuniary  embarrassments,  and  that  the  plaintiff's 
proceeding  to  extremities  would  render  the  wife  of  the 
testator,  after  his  death,  perfectly  destitute.  I  should 
collect  from  that  letter  that  he  had  no  means  of  paying 
the  debt,  and  after  the  disposition  of  this  property  in 
favour  of  his  daughters-in-law,  he  clearly  had  none. 
There  is  undoubtedly  high  authority  for  saying  that  a 
party  must  be  in  insolvent  circumstances  to  render  a 
conveyance  by  him  fraudulent  within  the  statute  of 
'Elizabeth ;  but  that  must  not  be  understood  as  import- 
ing that  a  person  may  not  render  himself  insolvent  by 

conveying  his  property  to  a  person  who  is  not  a  creditor. 

-  —  - 

Then  the  deed  of  assignment  being  void,  the  lease  re- 
mained the  property  of  the  testator,  and  was  clearly 
assets  in  the  hands  of  the  defendant.  The  authorities 
shew  that  wherever  a  man  makes  a  gift  of  goods  which 
is  fraudulent  and  void  as  against  creditors,  and  dies,  he 
is  considered  to  have  died  in  full  possession  with  re- 
spect to  the  claim  of  the  creditors,  and  the  goods  are 
assets  in  the  hands  of  his  executor.  It  is  impossible 
to  say  here  that  the  lease  was  not  assets,  for  the  de- 

B  b  9  fendani 
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1892.       Pendant  had  it  in  his  possession,  and  he  delivered  the 

'^"■■"        assiimment  to  the  husband  of  one  of  the  dauirhters- 

Sbbakc  ... 

againsi        in-law,  in  violation,  and  not  in  pursuance  of  the  alleged 

trust,  for  that  required  that  he  should  keep  it     That 

was  a  devastavit  by  him. 

LiTTLEDALE  J.  I  am  of  opiuiou  that  this  lease  was 
assets.  It  is  said  that,  to  render  a  deed  void  within  the 
statute  of  IS  Eliz.  c.  5.,  it  ought  to  appear  that  the  party 
at  the  time  of  making  it  was  in  insolvent  circumstances. 
Assuming  that  to  be  so,  the  question  whether  a  party 
be  or  be  not  insolvent  is  to  be  determined,  not  only 
by  taking  an  account  of  his  debts  and  credits,  and 
striking  a  balance,  but  also  by  looking  to  his  conduct 
and  the  general  state  of  his  af&irs.  Now  here  the  letter 
set  out  in  the  case  sufficiently  shews  that  the  testator  was 
in  insolvent  circumstances,  according  to  this  rule,  at 
the  time  when  he  executed  the  assignment;  and  that 
being  so,  it  was  utterly  void  both  at  law  and  in  equity 
against  creditors.  They  had  a  right  to  the  proper^ 
which  the  deed  purported  to  convey,  and  might  enforce 
that  right  at  law.  The  assignment  was  void  as  soon  as 
the  creditors  claimed  to  treat  it  as  such,  though  not 
until  then. 

Taunton  J.  By  the  words  of  the  statute  1 S  Eliz. 
c.  5.  5.  2.,  a  conveyance  within  its  scope  is  altogether 
void  at  law,  and  a  creditor  who  elects  to  treat  it  as  void 
need  not  have  recourse  to  a  court  of  equity.  It  is  es- 
tablished by  a  long  series  of  decisions,  that  a  voluntary 
assignment  made  without  valuable  consideration  so  as  to 
defeat  the  rights  of  creditors,  is  fraudulent  within  the 
meaning  of  the  statute.  But  then  it  is  said,  to  bring  a 
party  assigning  within  the  statute,  he  must  be  indebted 

at 
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at  the  time  to  the  extent  of  insolvency.     Be  it  so;  was        1892. 
not  the  testator,  under  the  circumstances  stated  in  this       *■"""" 

Shxarc 

case,  insolvent  ?  Look  to  the  state  of  his  property ;  he  agamu 
executed  this  assignment  only  two  months  before  his 
death,  and  the  letter  written  by  his  attorney  shortly 
before  the  assignment  shews  that  upon  executing  that 
instrument  he  must  have  been  in  insolvent  circum* 
stances.  If  so,  the  assignment  is  utterly  void  and  frus« 
trate  against  creditors,  and  the  case  is  to  be  considered 
as  if  it  had  never  been  executed ;  the  intestate  therefore 
died  possessed  of  the  lease,  and  it  was  assets  in  the 
hands  of  the  executor.  BetheU  v.  Stanhope  (a)  (if  any 
authority  were  necessary)  is  expressly  in  point  as  to  this. 

Patteson  J.  Whether  the  assignment  was  fraudu- 
lent or  not,  depends  on  the  question,  whether  the 
'  party  was  insolvent  at  the  time.  The  statement  of 
the  assets  and  debts,  and  the  letter  written  at  his 
desire  by  his  attorney,  shew  that  he  was.  The  only 
remaining  question  is,  whether  the  lease  was  assets? 
As  the  statute  says  that  the  fraudulent  deed  shall  be 
utterly  void  and  frustrate,  and  as  the  lease  was  in  the 
hands  of  the  testator  at  the  time  of  his  death,  it  passed 
to  the  executor,  and  was  assets  in  his  hands.  Another 
view  of  the  case  struck  me.  If  the  defendant  had  not 
been  executor,  then,  by  this  assignment,  after  the  testator's 
death,  the  defendant  (as  it  is  shewn  in  Roberts  on  Frauds 
ulent  Conveyances^  p.  593.)  would  have  been  executor  in 
his  own  wrong,  and  chargeable  by  the  creditors  in 
respect  of  the  property  taken  by  him  under  that  instru- 
ment. Now  the  lease  cannot  be  less  assets,  because  the 
defendant  is  rightful  executor. 

Judgment  for  the  plaintiff! 

(a)  Cro.  EHm.  810. 

Bb  4 
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Bernasconi  and  Others  against  Farebrother, 
Winchester,  and  Wilton. 

In  trespass        ''pRESPASS  affainst  the  sheriff  and  an  execution  cre- 

against  the  X  *^ 

sheriff  and  an  ditor  of  A.  H.  Chambers  the  elder  for  taking  the 

execution  credi* 

tor  for  seising  plaintiffs*  goods.  (See  the  pleadings,  lOB.^^C.  549.) 
which  tiie  '  At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  Middle- 
d^medasas-  ^^  sittings  after  Hilary  term  1831,  it  appeared  that  the 
signees  under  a  plaintiffs  claimed  the  goods  of  A.  H.  Chambers  now  in 

joint  commis-       '^  o 

don  •8^°*^  ^'  question  under  an  assignment  made  to  diem  by  virtue 
plaintiffs,  in       of  a  commission  of  bankruptcy  issued  against  A.  H* 

support  of  the 

joint  commis-     Chambers  the  elder  and  A.  H.  Chambers  the  younger. 

sioHt  gave 

eridcnceofacts  To  prove  the  bankruptcy  of  Chambers  ymot^  they  gave 
ationsofp.,  evidence  to  shew  that  he  had  applied  for  protection 
o^shew^ng*^  under  the  commission  issued  against  him  and  his  father; 
he  bad  become    ^^t  he  had  Called  meetinfifs  of  the  commissioners  earlier 

bankrupt.  ^ 

Held,  that      i^fm   usual ;    and  that  he  had  solicited  creditors,  and 

this  evidence 

wasinadmis-      otherwise  endeavoured  to  obtain  his  certificate.     The 

sible:   And 

that  the  Court,  evidence  was  objected  to.     A  verdict  having  passed  for 

new  trial  on  the  plaintiffs,  a  rule  nisi  was  obtained  for  a  new  trial, 

could*no "limit  ^^  ^he  ground  that  these  acts  of  Chambers  junior,  who 

such  selrond^'*  was  not  a  party,  or  identified  in  interest  with  any  party, 

trial  to  the  ^^  ^jjg  record,  were  not  admissible  in  evidence  in  the 

question  of  P.  s  ' 

bankruptcy ;      present  action. 

for  that  in  — — 


where  a  biU  of 
exceptions 

might  be  ten-         Sir  James  Scarlett  and  F.  Pollock^  on  a  former  day  in 

application  for  this  term,  shewed  cause,  and  contended  that  the  acts 

made  instead,  ^oTiQ  by  Chambers  junior  were  admissible,  as  part  of  the 

musrbl^ted  ^^  g^^®-     Assuming  they  were  not,  the  Court,  if  they 

8*^"*'^|y»  ^^  grant  a  new  trial,  will  restrain  the  enquiry  to  the  single 

strained  to  a  question,  whether  Chambers  junior  committed  an  act  of 

particular 

iMiDt.  bankruptcy  ? 

CampbeU 
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Campbell  and  Butt  conitk.     The  action  was  brought        1882. 
to  try  the  validity  of  a  joint  commission  aiminst  Chambers  ' 

the  elder  and  Chambers  the  younger :  the  act  of  bank-  agahui 
ruptcy  of  Chambers  junior  was  denied  on  the  trial,  and 
it  was  contended,  that  no  such  act  was  proved.  There 
is  no  connection  between  the  sheriff  and  Chambers  jun. 
The  defendants  justify  taking  the  goods  of  the  elder 
Chambers  under  a  judgment  obtained  against  him  separ- 
ately. The  commission  under  which  the  plaintiffs  claim 
being  a  joint  commission  against  the  two,  it  was  neces- 
sary, in  order  to  support  that  commission,  to  prove 
an  act  of  bankruptcy  by  Chambers  junior ;  and  his  de- 
clarations or  acts  after  the  commission  issued  cannot, 
as  against  the  present  defendants,  dispense  with  such 
proof.  There  ought,  therefore,  to  be  a  new  trial ;  and 
if  granted,  it  must  be  upon  the  whole  matter. 

Cur.  adv.  vult. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

We  have  considered  the  subject,  and  think  that  the 
evidence  was  improperly  received.  That  being  so,  we 
have  considered  also  whether  we  could  limit  the  enquiry 
upon  the  new  trial  to  one  point.  In  Hutchinson  v. 
Piper  (a),  Gibbs  C.  J.  lays  it  down,  that  in  certain  cases, 
of  which  he  gives  instances,  a  new  trial  may  be  restrained 
t>  one  point.  But  in  the  particular  case  now  before  the 
Court,  the  objection  which  arose  as  to  the  admissibility 
of  the  evidence  might  have  been  taken  by  bill  of  ex- 
ceptions. The  application  for  a  new  trial  was  substi- 
tuted for  a  bill  of  exceptions.  Now,  if  there  had  been  a 
bill  of  exceptions  in  this  case,  and  the  judgment  were 
that  the  evidence  had  been  improperly  received,  the 

(a)  4  TaufU.  SS5m 

court 
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1S82.       court  of  error  oould  only  have  awarded  a  venire  de 
^^  novo,  sending  the  whole  to  a  new  trial :  and  as  the  ap- 

agaiiui  plication  for  a  new  trial  is  substituted  for  a  bill  of  ex- 
ceptions, we  think  that,  by  anal<^  to  that  proceeding, 
the  defendants  are  entitled  to  a  new  trial  generally. 

Rule  absolute. 


REGULiE  GENERALES. 
Hilary  Term,  2  W.  4. 

•  I. 

j/JjLf  /^x         Whereas  it  is  expedient  that  the  practice  of  the 

Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer 
of  Pleas,  should,  as  far  as  possible,  be  rendered  uniform : 
It  18  ORDERED,  That  the  practice  to  be  observed  in  the 
said  Courts,  with  respect  to  the  matters  hereinafter  men- 
tioned, shall  be  as  follows ;  that  is  to  say,  — 

AUTHORITY  O'O    PROSECUTE   OR   DEFEND. 

1.  Warrants  of  attorney  to  prosecute  or  defend,  shall 
not  be  entered  on  distinct  rolls,  but  on  the  top  of  the 
issue  rolL 

2.  A  special  admission  of  prochein  amy  or  guardiar, 
to  prosecute  or  defend  for  an  infant,  shall  not  be  deemed 
an  authority  to  prosecute  or  defend  in  any  but  the  psr- 
ticqlar  action  or  actions  specified. 

AFFIDAVIT. 

d.  No  affidavit  of  the  service  of  process  shal  be 
deemed  sufficient  if  made  before  the  plaintifTs  own  at* 
tomey,  or  his  clerk. 

4.  An 
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• 

4.  An  affidavit  sworn  before  a  Judge  of  any  of  the  1832. 
Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  — 
shall  be  received  in  the  Court  to  which  such  Judge  be-  ^^  ^^^  ^SOo 
longs,  though  not  entitled  of  that  Court;  but  not  in  ?4)^.^-  l7^- 
any  other  Court,  unless  entitled  of  the  Court  in  which 

it  is  to  be  used. 

5.  The  addition  of  every  person  making  an  a£Bdavit 
shall  be  inserted  therein. 

6.  Where  an  agent  in  town,  or  an  attorney  in  the 
country  is  the  attorney  on  the  record,  an  afiSdavit  sworn 
before  the  attorney  in  the  country  shall  not  be  received ; 
and  an  affidavit  sworn  before  an  attorney's  clerk  shall 
not  be  received  in  cases  where  it  would  not  be  receivable 
if  sworn  before  the  attorney  himself;  but  this  rule  shall 
not  extend  to  affidavits  to  hold  to  bail. 

arrest. 

7.  After  non  pros,  nonsuit  or  discontinuance,  the  de* 
fendant  shall  not  be  arrested  a  second  time  without  the 
order  of  a  Judge. 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  the 
use  of  the  defendant,  or  for  work  and  labour  done,  shall 
not  be  deemed  sufficient  unless  they  state  the  money  to 
have  been  paid,  or  the  work  and  labour  to  have  been 
done,  at  the  request  of  the  defendant. 

9.  No  supplemental  affidavit  shall  be  allowed  to  supply 
any  deficiency  in  the  affidavit  to  hold  to  bail. 

10.  A  variance  between  the  ac  etiam  and  the  declar- 
ation, or  the  want  of  an  ac  etiam,  where  the  defendant 
is  arrested,  shall  not  be  deemed  ground  for  discharging 
the  defendant,  or  the  bail ;  but  the  bail  bond  or  recog^ 
nizance  of  bail  shall  be  taken  with  a  penalty  or  sum  of 
forty  pounds  only. 

WRIT, 
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18S2.  WRIT,    WHEN   AND   HOW  TO   BE   FILED. 

*""""""  11.  When  the  rule  to  return  a  writ  expires  in  vaca- 

^  •'     ^     /  /    ^       tion,  the  sheriff  shall  file  the  writ  at  the  expiration  of 

the  rule,  or  as  soon  after  as  the  office  shall  be  open. 

12.  And  the  officer  with  whom  it  is  filed  shall  endorse 
the  day  and  hour  when  it  was  filed. 

BAIL. 

IS.  If  any  person  put  in  as  bail  to  the  action,  except 
for  the  purpose  of  rendering  only,  be  a  practising  attor- 
ney, or  clerk  to  a  practising  attorney,  the  plaintiff  may 
treat  the  bail  as  a  nullity,  and  sue  upon  the  bail  bond  as 
soon  as  the  time  for  putting  in  bail  has  expired,  unless 
good  bail  be  duly  put  in  in  the  mean  time. 

14.  In  the  case  of  country  bail,  the  bail  piece  shall  be 
transmitted  and  filed  within  eight  days,  unless  the  de- 
fendant reside  more  than  forty  miles  from  London^  and 
in  that  case,  within  fifteen  days  after  the  taking  thereof. 

15.  When  bail  to  the  sheriff  become  bail  to  the  action, 
the  plaintiff  may  except  to  them  though  he  has  taken  an 
assignment  of  the  bail  bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the  time  of 
justification. 

17.  If  bail,  either  to  the  action  or  in  error,  are  ex-^ 
cepted  to  in  vacation,  and  the  notice  of  exception  require 
them  to  justify  before  a  Judge,  the  bail  shall  justify  within 
four  days  from  the  time  of  such  notice,  otherwise  on  the 
first  day  of  the  ensuing  term. 

18.  Notice  of  more  bail  than  two  shall  be  deemed 
irregular,  unless  by  order  of  the  Court  or  a  Judge. 

19.  Affidavits  of  justification  shall  be  deemed  insuffi^ 
cient,  unless  they  state  that  each  person  justifying  is 

worth 
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worth  the  amount  required  by  the  practice  of  the  Courts,        1832. 

over  and  above  what  will  pay  his  just  debts,  and  over 

and  above  every  other  sum  for  which  he  is  then  bail.        '■''  -'^^      ^^^ 

20.  Bail,  though  rejected,  shall  be  allowed  to  render  ^     '^ 
the  principal  without  entering  into  a  fresh  recognizance. 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by 
the  affidavit  of  debt,  and  the  costs  of  suit ;  not  exceeding 
in  the  whole  the  amount  of  their  recognizance. 

22.  Bail  shall  be  at  liberty  to  render  the  principal  at 
any  time  during  the  last  day  for  rendering,  so  as  they 
make  such  render  before  the  prison  doors  are  closed  for 
the  night. 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail  bond  pending  a  rule  to  bring  in  the  body  of  the 
defendant. 

24.  No  bail  bond  taken  in  London  or  Middlesex  shall 
be  put  in  suit,  until  after  the  expiration  of  four  days ; 
nor,  if  taken  elsewhere,  till  after  the  expiration  of  eight 
days  exclusive,  from  the  appearance  day  of  the  process. 

25.  The  time  allowed  for  excepting  to  bail  put  in 
upon  a  habeas  corpus  shall  be  twenty  days. 

26.  A  recognizance  of  bail  in  error  shall  be  taken  in 
double  the  sum  recovered,  except  in  case  of  a  penalty; 
and  in  case  of  a  penalty,  in  double  the  sum  really  due, 
and  double  the  costs. 

27.  In  ejectment,  the  recognizance  of  bail  in  error 
shall  be  taken  in  double  the  yearly  value  and  double  the 
costs. 

BAIL   BONI>   AND    ACTION   THEREON. 

28.  An  action  may  be  brought  upon  a  bail  bond  by 
the  sheriff  himself  in  any  Court. 

29.  In  all  cases  where  the  bail  bond  shall  be  directed 

to 
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1882.        to  stand  as  a  secority,  the  plaiDtiff  shall  be  at  liberty  to 

"—""       sign  judgment  upon  it, 
fJ  h  /     /^/^         ^^*  Proceedings  on  the  bail  bond  may  be  stayed  on 
<T>^(f  -  J2/     pajrment  of  costs  in  one  action,  unless  sufficient  reason 

be  shewn  for  proceeding  in  more. 


APPEARANCE. 

31.  A  defendant  who  has  been  served  with  process 
by  <mginal,  shall  enter  an  appearance  within  four  days 
of  the  appearance  day,  if  the  action  is  brought  in  I/mdon 
or  Middlesex^  or  within  eight  days  of  the  appearance 
day  in  other  cases,  otherwise  the  plaintiff  may  enter  an 
appearance  for  him  according  to  the  statute ;  and  any 
attorney  who  undertakes  to  appear,  shall  enter  an  ap- 
pearance accordingly. 

IRR£GUI«ABITY  IN   PROCESS   AND   PROCEEDINGS. 

82.  Where  the  defendant  is  described  in  the  process 
or  affidavit  to  hold  to  bail  by  initials  or  by  a  wrong  name, 
or  without  a  Christian  name,  the  defendant  shall  not  be 
discharged  out  of  custody  or  the  bail  bond  delivered  up 
to  be  cancelled  on  motion  for  that  purpose,  if  it  shall 
appear  to  the  Court  that  due  diligence  has  been  used  to 
obtain  knowledge  of  the  proper  name. 

33.  No  application  to  set  aside  process  or  proceedings 
for  irregularity  shall  be  allowed,  unless  made  within  a 
reasonable  time,  nor  if  the  party  applying  has  taken  a 
fresh  step  after  knowledge  of  the  irregularity. 

34.  If  a  party  plead  several  pleas,  avowries,  or  cog- 
nizances without  a  rule  for  that  purpose,  the  opposite 
party  shall  be  at  liberty  to  sign  judgment 


DECLARE 
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DECLARATION   AND   TIME   FOR.  1852. 

35.  A  plaintiff  shall  be  deemed  out  of  Court  unless  he  ^  ^^T^rj^ 
declare  within  one  year  after  the  process  is  returnable. 

SS.  When  the  plaintiff  declares  against  a  prisoner,  it 
shall  not  be  necessary  to  make  more  than  two  copies  of 
the  declaration,  of  which  one  shall  be  served  and  another 
filed  with  an  affidavit  of  service ;  upon  the  office  copy  of 
which  affidavit  a  rule  to  plead  may  be  given. 

37.  Adhere  a  cause  has  been  removed  from  an  in- 
ferior court,  the  rule  to  declare  may  be  given  within 
four  days  after  the  end  of  the  term  in  which  the  writ  is 
returned. 

38.  It  shall  not  be  necessary  for  a  defendant  in  any 
case  to  give  a  rule  to  declare,  except  upon  removals  from 
inferior  Courts ;  but  the  plaintiff  may  have  a  rule  for 
time  to  declare  in  the  Court  of  Exchequer  as  well  as  in 
the  other  Courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute 
in  the  first  instance. 

40.^  A  declaration  laying  the  venue  in  a  different 
county  from  that  mentioned  in  the  process  shall  not  be 
deemed  a  waiver  of  the  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  the 
amount  of  damages  in  a  notice  of  declaration. 

42.  Where  an  amendment  of  the  declaration  is  al- 
lowed, no  new  rule  to  plead  shall  be  deemed  necessary, 
whether  such  amendment  be  made  of  the  same  term  as 
the  declaration,  or  of  a  different  term. 

PLEA  AND   TIME   FOR. 

43.  A  demand  of  plea  may  be  made  at  tjie  time  when 

the  declaration    is    delivered,    and    may   be   indorsed 

thereon. 

44.  If 


/ 
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1832.  44.  If  a  defendant  after  craving  oyer  of  a  deed  omit 

^     .  ^        ,  to  insert  it  at  the  head  of  his  plea,  the  plaintiff  on 

/'       '     /  making  up  the  issue  or  demurrer  book  may,  if  he  think 

fit,  insert  it  for  him,  but  the  costs  of  such  insertion  shall 
be  in  the  discretion  of  the  taxing  officer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  that 
the  defendant  is  not  bound  to  plead  until  the  next  term, 
the  defendant  may  plead  as  of  the  preceding  term,  within 
the  first  four  days  of  the  next  term,  any  plea  to  the 
jurisdiction  or  in  abatement,  or  a  tender,  or  any  other 
similar  plea. 

46.  The  defendant  shall  not  be  at  liberty  to  waive  his 
^lea  without  leave  of  the  Court  or  a  Judge. 

PARTICULARS. 

47.  A  summons  for  particulars  and  order  tliereoh  may 
be  obtained  by  a  defendant  before  appearance,  and  may 
b&made,  if  the  Judge  think  fit,  without  the  production 
of  any  affidavit. 

48.  A  defendant  shall  be  allowed  the  same  time  for 
pleading  after  the  delivery  of  particulars  under  a  Judge's 
order,  which  he  had  at  the  return  of  the  summons;  ne- 
vertheless, judgment  shall  not  be  signed  till  the  afternoon 
of  the  day  after  tlie  delivery  of  the  particulars,  unless 
otherwise  ordered  by  the  Judge. 

NOTICES    AND    RULES   AND   SERVICE   THEREOF. 

49.  Where  the  residence  of  a  defendant  is  unknown, 
notice  of  declaration  may  be  stuck  up  in  the  office,  but 
not  without  previous  leave  of  the  Court. 

50.  Service  of  rules  and  orders,  and  notices,  if  made 
before  nine  at  night,  shall  be  deemed  good,  but  not  if 
made  after  that  hour. 

51.  It 
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51.  It  shall  not  be  necessary  to  the  regular  service  of       18S2. 
arule,  that  the  original  rule  should  be  shewn,  unless  sight 
thereof  be  demanded,  except  in  cases  of  attachment 

52.  Where  a  term's  notice  of  trial  or  inquiry  is  re- 
quired, such  notice  may  be  given  at  any  time  before  the 
first  day  of  term. 

53.  A  rule  to  reply  may  be  given  at  any  time  when 
the  office  is  open. 

54.  Service  of  a  rule  to  reply,  or  plead  any  subse- 
quent pleading,  shall  be  deemed  a  sufficient  demand  of 
a  replication,  or  such  other  subsequent  pleading. 

PAYMENT   OF   MONEY    INTO    COURT. 

55.  In  all  cases  in  which  money  may  be  paid  into 
Court,  leave  to  pay  it  in  may  be  obtained  by  a  side 
bar  rule. 

56.  On  payment  of  money  into  court,  the  defendant 
shall  undertake  by  the  rule  to  pay  the  costs,  and  in  case 
of  non-payment,  to  su£Per  the  plaintiff  either  to  move 
fer  an  attachment,  on  a  proper  demand  and  service  of 
the  rule,  or  to  sign  final  judgment  for  nominal  damages. 

TRIAL   AND   NOTICE   THEREOF. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance 
of  inquiry,  shall  be  given  in  town,  but  countermand 
of  notice  of  trial,  or  inquiry,  may  be  given  either  in 
town  or  country,  unless  otherwise  ordered  by  the  Court, 
or  a  Judge. 

58.  The  expression  **  short  notice  of  trial "  shall,  in 
country  causes,  be  taken  to  mean  four  days. 

59.  In  all  cases  where  the  plaintiff  in  pleading  con- 
cludes to  the  country,  the  plaintiff's  attorney  may  give 

Vol.  III.  C  c  notice 
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1882.  notice  of  trial  at  the  time  of  delivering  his  replication, 
or  other  subsequent  pleading,  and  in  case  issue  shall 
afterwards  be  joined,  such  notice  shall  be  available ;  but 
if  issue  be  not  joined  on  such  replication,  or  other  sub- 
sequent pleading,  and  the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith  give  notice  of  executing 
a  writ  of  inquiry,  such  notice  shall  operate  from  the 
time  that  notice  of  trial  was  given  as  aforesaid ;  and  in 
•  all  cases  where  the  defendant  demurs  to  the  plaintiff's 
declaration,  replication,  or  other  subsequent  pleadings 
the  defendant's  attorney,  or  the  defendant,  if  he  plead 
in  person,  shall  be  obliged  to  accept  notice  of  executing 
a  writ  of  inquiry  on  the  back  of  the  joinder  in  de- 
murrer ;  and  in  case  the  defendant  pleads  a  plea  in  bar 
or  rejoinder,  &c.  to  which  the  plaintiff  demurs,  the  de-* 
fendant's  attorney,  or  the  defendant,  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a 
writ  of  inquiry  on  the  back  of  such  demurrer. 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the 
proper  officer  of  the  Court,  before  giving  notice  of  trial 
to  the  party. 

61.  In  country  causes,  or  where  the  defendant  resides 
more  than  forty  miles  from  town,  a  countermand  of 
notice  of  trial  shall  be  given  six  days  before  the  time 
mentioned  in  the  notice  for  trial,  unless  short  notice  of 
trial  has  been  given. 

62.  In  town  causes  where  the  defendant  lives  within 
forty  miles  of  town,  two  days'  notice  of  countermand 
shall  be  deemed  sufficient. 

6S«  The  rule  for  a  view  may  in  all  cases  be  drawn 
up  by  the  officer  of  the  Court,  on  the  application  of  the 
party,  without  affidavit,  or  motion  for  that  purpose. 

HEW 
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NEW  TRIAL,   MOTION   IN   ARREST   OF  JUDGMENT,  &C.  18S2. 

64.  If  a  new  trial  be  granted  without  any  mention  of  ' 

costs  in  the  rule,  the  costs  of  the  first  trial  shall  not  be     ^V't      ^ 
allowed  to  the  successful  party,  though  he  succeed  on  '^fi^^-s   _^^ 
the  second. 

^5.  No  motion  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  shall  be  allowed  after  the  ex- 
piration of  four  days  from  the  time  of  trial,  if  there  are 
so  many  days  in  term,  nor  in  any  case  after  the  ex- 
piration of  the  term,  provided  the  jury  process  be 
returnable  in  the  same  term. 

JUDGMENT   AND   TIME   FOR   SIGNING. 

66.  Judgment  for  want  of  a  plea  after  demand  may  in 
fdl  cases  be  signed  at  the  opening  of  the  office  in  the 
afternoon  of  the  day  afler  that  on  which  the  demand 
was  made,  but  not  before. 

67.  After  the  return  of  a  writ  of  inquiry,  judgment 
may  be  signed  at  the  expiration  of  four  days  from  such 
return,  and  after  a  verdict,  or  nonsuit,  on  the  day  after 
the  appearance-day  of  the  return  of  the  distringas,  or 
habeas  corpora,  without  any  rule  for  judgment. 

JUDGMENT   AS   IN   CASE    OF   NONSUIT. 

6^.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit 
may  be  obtained  on  motion  without  previous  notice, 
but  in  that  case  it  shall  not  operate  as  a  stay  of  pro- 
ceedings. 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit 
shall  be  allowed  after  a  motion  for  costs  for  not  pro- 
ceeding to  trial  for  the  same  default,  but  such  costs  may 
be  moved  for  separately,  (i.  e.)  without  moving  at  all  for 

C  c  2  judgment 
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1882.  judgment  as  in  case  of  a  nonsuit,  or  after  sUch  motion  is 
^""■^  disposed  of:  or  the  Ck>urt  on  discharirinir  a  rule  for 
,  J7»  n^     ^y «.      judgment  as  in  case  of  a  nonsuit  may  order  the  plaintiff 

to  pay  the  costs  of  not  proceeding  to  trial,  but  the  pay- 
ment of  such  costs  shall  not  be  made  a  condition  of 
discharging  the  rule. 

70.  No  entry  of  the  issue  shall  be  deemed  necessary 
to  entitle  a  defendant  to  move  for  judgment  as  in  case 
of  a  nonsuit,  or  to  take  the  cause  down  to  trial  by 
proviso. 

71.  No  trial  by  proviso  shall  be  allowed  in  the  same 
term  in  which  the  default  of  the  plaintiff  has  been  made, 
and  no  rule  for  a  trial  by  proviso  shall  be  necessary. 

WARRANT   OF  ATTORNEY   AND    COGNOVIT. 

72.  No  warrant  of  attorney  to  confess  judgment,  or 
cognovit  actionem,  given  by  any  person  in  custody  of  a 
sheriff,  or  other  officer  upon  mesne  process  shall  be  of 
any  force,  unless  there  be  present  some  attorney  on 
behalf  of  such  person  in  custody  expressly  named  by 
him,  and  attending  at  his  request  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed,  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof^  and 
declare  himself  to  be  attoniey  for  the  defendant,  and 
state  that  he  subscribes  as  such  attorney. 

73.  Leave  to  enter  up  judgment  on  a  warrant  of 
attorney,  above  one  and  under  ten  years  old,  must  be 
obtained  by  a  motion  in  term,  or  by  order  of  a  Judge  in 
vacation  ;  and  if  ten  years  old  or  more,  upon  a  rule  to 
shew  cause. 

COSTS. 
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COSTS.  1832. 


74.  No  costs  shall  be  allowed  on  taxation  to  a  plain- 
tiff, upon  any  counts  or  issues  upon  which  he  has  not  J^^-  5/ 
succeeded ;  and  the  costs  of  all  bsues  found  for  the  de>  S^p'l  /zj 
fendant  shall  be  deducted  from  the  plaintiff's  costs.          ^^  ^^  '^^ 

EXECUTION.  y.^t^r  _'     ' 

75.  It  shall  not  be  necessary  that  any  writ  of  execii-  ^-f^gfi  ~  nil 
tion  should  be  sijmed ;  but  no  such  writ  shall  be  sealed  till  ^'^^^  -^^^ 
the  judgment-paper,  postea,  or  inquisition,  has  been  seen  2  ./i-f  -  4S7f 
by  the  proper  officer.  /:3'/'<r     .t^/ 

76.  A  writ  of  habere  facias  possessionem  may  be  sued 
out  without  lodging  a  praecipe  with  the  officer  of  the 
Court. 

77.  In  actions  commenced  by  bill,  a  ca.  sa*  to  fix  bail 
shall  have  eight  days  between  the  teste  and  return,  and 
in  actions  commenced  by  original,  fifteen,  and  must  in 
London  and  Middlesex  be  entered  four  clear  days  in  the 
public  book  at  the  sheriff's  office. 

SCIRE    FACIAS. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash 
his  own  writ  of  scire  facias,  after  a  defendant  has  appeared, 
except  on  payment  of  costs. 

79.  A  scire  facias  to  revive  a  judgment  more  than  ten 
years  old,  shall  not  be  allowed  without  a  modon  for  that 
purpose  in  term,  or  a  Judge's  order  in  vacation,  nor,  if 
more  than  fifteen,  without  a  rule  to  shew  cause. 

80.  A  scire  facias  upon  a  recognizance  taken  in  Ser- 
jeant's Inn,  or  before  a  commissioner  in  the  country,  and 
recorded  at  Westminster ,  shall  be  brought  in  Middlesex 
only,  and  the  form  of  the  recognizance  shall  not  express 
where  it  was  taken. 

C  c  3  8L  No 
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1832.  81.  No  judgment  shall  be  signed  for  non-appearance 

^         to  a  scire  &cias  without  leave  of  the  Ck>urt  or  a  Judge^ 

""01  if      *) /  ^        unless   the  defendant   has   been  summoned;  but  such 

/      judgment  may  be  signed  by  leave  after  eight  days  from 
/^  "  the  return  of  one  scire  facias. 

^^t^^        yH/  82.  A  notice  in  writing  to  the  plaintiff,  his  attorney 

or  agent,  shall  be  a  sufficient  appearance  by  the  bail,  or 
defendant  on  a  scire  facias* 

ERROR. 

83.  A  writ  of  error  shall  be  deemed  a  supersedeas 
from  the  time  of  the  allowance. 

84.  To  entitle  bail  to  a  stay  of  proceedings  pending  a 
writ  of  error,  the  application  must  be  made  before  the 
time  to  surrender  is  out 

SUPERSEDEAS. 

85.  The  plaintiff  shall  proceed  to  trial,  or  final  judg- 
ment against  a  prisoner  within  three  terms  inclusive  after 
declaration,  and  shall  cause  the  defendant  to  be  charged 
in  execution  within  two  terms  inclusive  after  such  trial 
or  judgment ;  of  which  the  term  in,  or  after  which  the 
trial  was  had  shall  be  reckoned  one. 

86.  The  marshal  of  the  King's  Bench  prison,  and  the 
warden  of  the  Fleet,  shall  present  to  the  Judges  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exche- 
quer, in  their  respective  chambers  at  Westminster^  within 
the  first  four  days  of  every  term,  a  list  of  all  such  pri- 
soners as  are  supersedeable ;  shewing  as  to  what  actions 
and  on  what  account  they  are  so,  and  as  to  what  actions 
(if  any)  they  still  remain  not  supersedeable. 

87.  If  by  reason  of  any  writ  of  error,  special  order  of 
the  Court,  agreement  of  parties,  or  other  special  matter^ 

any 
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any  person  detained  in  the  actual  custody  of  the  marshal  1882. 
of  the  King's  Bench  prison  or  warden  of  the  Fleet,  be 
not  entitled  to  a  supersedeas  or  discharge  to  which  such 
prisoner  would,  according  to  the  general  rules  and  prac- 
tice of  the  Court,  be  otherwise  entitled  for  want  of  de- 
claring, proceeding  to  trial  or  judgment,  or  charging  in 
execution,  within  the  times  prescribed  by  such  general 
rules  and  practice,  then  and  in  every  such  case  the 
plaintilT  or  plaintiffs  at  whose  suit  such  prisoner  shall  be 
so  detained  in  custody,  shall,  with  all  convenient  speedy 
give  notice  in  writing  of  such  writ  of  error,  special  order, 
agreement,  or  other  special  matter,  to  the  marshal  or 
warden,  upon  pain  of  losing  the  right  to  detain  such 
prisoner  in  custody  by  reason  of  such  special  matter; 
and  the  marshal  or  warden  shall  forthwith  after  the  re- 
ceipt of  such  notice  cause  the  matter  thereof  to  be 
entered  in  the  books  of  the  prison,  and  shall  also  present 
to  the  Judges  of  the  respective  Courts  from  time  to  time 
a  list  of  the  prisoners  to  whom  such  special  matter  shall 
relate,  shewing  such  special  matter,  together  with  the  list 
of  the  prisoners  supersedeable, 

88.  All  prisoners  who  have  been  or  shall  be  m  the 
custody  of  the  marshal  or  warden  for  the  space  of  one 
calendar  month  after  they  are  supersedeable,  although 
not  superseded,  shall  be  forthwith  discharged  out  of  the 
King's  Bench  or  JFleet  prison  as  to  all  such  actions  in 
which  they  have  been  or  shall  be  supersedeable. 

89.  The  order  of  a  Judge  for  the  discharge  of  a  pri- 
soner on  the  ground  of  a  plaintifTs  neglect  to  declare, 
or  proceed  to  trial,  or  final  judgment,  or  execution,  in 
due  time,  may  be  obtained  at  the  return  of  one  summons 
served  two  days  before  it  is  returnable,  such  order  in  town 
causes  being  absolute,  and  in  country  causes,  unless  cause 

C  c  4  shall 
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1882.  shall  be  shewn  within  four  days,  or  within  such  further 

— ■"*  time  as  the  Judge  shall  direct. 
t'JlP^  '^09  90.  A  rule  or  order  for  the  discharge  of  a  debtor  who 

"^ , ,  has  been  detained  in  execution  a  year  for  a  debt  under 

jT^t"-/  .  /tS^  twenty  pounds,  may  be  made  absolute  in  the  first  in» 

'^Tv      ^i^^  stance,  on  an  affidavit  of  notice  given  ten  days  before  the 

,%:/^'i'    '^^^  intended  application,  which  notice  may  be  given  before 

the  year  expires. 


ATTORNEY   AND   HIS    BILL. 

91.  An  order  to  deliver  or  tax  an  attorney's  bill  may 
be  made  at  the  return  of  one  summons,  the  same  having 
been  served  two  days  before  it  is  returnable. 

92.  One  appointment  only  shall  be  deemed  necessary 
for  proceeding  in  the  taxation  of  costs,  or  of  an  attorney's 
bill 

93.  No  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  the  set-off 
is  sought,  provided,  nevertheless,  that  interlocutory  costs 
in  the  same  suit,  awarded  to  the  adverse  party,  may  be 
deducted. 

MISCELLANEOUS. 

94.  It  shall  not  be  necessary  that  a  pluries  capias  be 
stamped  by  the  clerk  of  the  warrants  to  authorize  the 
exigenter  to  make  out  an  exigent 

95.  In  order  to  charge  a  defendant  in  execution,  it 
shall  not  be  necessary  that  the  proceedings  be  entered 
of  record. 

96.  Side  bar  rules  may  be  obtained  on  the  last  as 
well  as  on  other  days  in  term. 

97.  A  rule 
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97*  A  rule  may  be  enlarged,  if  the  G>urt  think  fit,        18S£. 
without  notice.  """"■" 

98.  An  application  to  compel  the  plaintiff  to  give  ^^^^^    ^^ 
security  for  costs  must  in  ordinary  cases  be  made  before 

issue  joined. 

99.  Leave  to  compound  a  penal  action  shall  not  be 
given  in  cases  where  part  of  the  penalty  goes  to  the 
crown,  unless  notice  shall  have  been  given  to  the  proper 
officer,  but  in  other  cases  it  may. 

100.  Where  the  defendant,  after  having  pleaded,  is 
allowed  to  confess  the  action,  he  may  withdraw  his  plea 
in  person  without  the  appearance  of  the  attorney  or  his 
clerk  for  that  purpose  before  the  officer  of  the  Ck>urt. 

101.  There  shall  be  no  rule  for  the  sheriff  to  return 
a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall 
be  made  by  a  Judge  upon  summons  for  that  purpose. 

102.  An  order  upon  the  lord  of  a  manor  to  allow  the 
usual  limited  inspection  of  the  court  rolls,  on  the  appli- 
cation of  a  copyhold  tenant,  may  be  absolute  in  the  first 
instance  upon  an  affidavit  that  the  copyhold  tenant  has 
applied  for  and  been  refused  inspection. 

103.  In  cases  where  the  application  for  a  rule  to 
change  the  venue  is  made  upon  the  usual  affidavit  only, 
the  rule  shall  be  absolute  in  the  first  instance ;  and  the 
venue  shall  not  be  brought  back  except  upon  an  under- 
taking of  the  plaintiff  to  give  material  evidence  in  the 
county  in  which  the  venue  was  originally  laid. 

104.  Where  money  is  paid  into  Court  in  several 
actions  which  are  consolidated,  and  the  plainti£^  with- 
out taxing  costs,  proceeds  to  trial  on  one  and  fails^  he 
shall  be  entitled  to  costs  on  the  others  up  to  the  time  of 
paying  money  into  Court« 

105.  After 
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1832*  105.  After  judgment  by  default,  the  entry  of  any  sob- 

^^  sequent  continuances  shall  not  be  required. 

jjAi»aj.^i  106.  To  entitle  a  plaintiff  to  discontinue  after  plea 

y//>i'4Fa  ^S*  pleaded,  it  shall  not  be  necessary  to  obtain  the  defend- 
ant's consent,  but  the  rule  shall  contain  an  undertaking 
on  the  part  of  the  plaintiff  to  pay  the  costs,  and  a  con- 
sent, that  if  they  are  not  paid  within  four  days  after  tax- 
ation, defendant  shall  be  at  liberty  to  sign  a  non  pros. 

107-  It  shall  not  be  necessary  that  any  pleadings 
which  conclude  to  the  country  be  signed  by  counsel. 

108.  In  all  special  pleadings,  where  the  plaintiff  takes 
issue  on  the  defendant's  pleading,  or  traverses  the  same, 
or  demurs,  so  that  the  defendant  is  not  let  in  to  allege 
any  new  matter,  the  plaintiff  may  proceed  without  giving 
a  rule  to  rejoin. 

109.  It  shall  not  be  necessary  that  imparlances  should 
be  entered  on  any  distinct  roll. 

110.  Where  a  pauper  omits  to  proceed  to  trial,  pur- 
suant to  notice,  or  an  undertaking,  he  may  be  called 
ttpon  by  a  rule  to  shew  cause  why  he  should  not  pay 
costs  though  he  has  not  been  dispaupered. 

II. 

And  it  is  further  ordered.  That  upon  every  bail^ 
able  writ  and  warrant,  and  upon  the  copy  of  any  pro- 
cess served  for  the  payment  of  any  debt,  the  amount  of 
the  debt  shall  be  stated,  and  the  amount  of  what  the 
plaintiff's  attorney  claims  for  the  costs  of  such  writ  or 
process,  arrest,  or  copy  and  service  and  attendance  to 
receive  debt  and  costs,  and  that  upon  payment  thereof 
within  four  days,  to  the  plaintiff  or  his  attorney,  further 
proceedings  will  be  stayed.     But  the  defendant  shall  be 

at 
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at  liberty,  notwithstanding  such  payment,  to  have  the        18S2. 

costs  taxed;  and  if  more  than  one  sixth  shall  be  dis-        — — 

allowed,  the  plaintififs  attorney  shall  pay  the  costs  of 

taxation. 

The  indorsement  shall  be  written  or  printed  in  the 

following  form :  — 

"The  plaintiff  claims for  debt,  and  — for 

costs.  And  if  the  amount  thereof  be  paid  to  the 
plaintiff  or  his  attorney  within  four  days  from 
the  service  hereof  further  proceedings  will  be 
stayed." 

III. 

0 

And  it  is  further  ordered.  That  in  Hilary  and 
Trinity  terms,  a  plaintiff  in  any  country  cause  may  file 
or  deliver  a  declaration  de  bene  esse,  within  four  days 
after  the  end  of  the  term,  as  of  such  term. 

IV. 

And  it  is  further  orderrd.  That  the  rules  here- 
tofore made  in  the  Courts  of  King's  Bench  and  Ck>mmon 
Pleas  respectively,  for  avoiding  long  and  unnecessary 
repetitions  of  the  original  writ  in  certain  actions  therein 
mentioned,  shall  be  extended  and  applied  in  the  Courts 
of  King's  Bench,  Common  Pleas,  add  Exchequer  of 
Pleas,  to  all  personal  and  mixed  actions ;  and  that  in 
none  of  such  actions  shall  the  original  writ  be  repeated 
in  the  declaration,  but  only  the  nature  of  the  action 
stated,  in  manner  following :  viz.  A.  B,  was  attached  to 
answer  C.D.'xn  a  plea  of  trespass,  or  in  a  plea  of  trespass 
and  ejectment,  or  as  the  case  may  be,  and  any  further 
statement  shall  not  be  allowed  in  costs. 

V.  And 
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And  it  is  further  ordered,  That  upon  staying 
^  ^>i  "^     ^//         proceedings,  either  upon  an  attachment  against  the  she- 
^  riff  for  not  bringing  in  the  body,  or  upon  the  bail-bond, 

on  perfecting  bail  above,  the  attachment  or  bail-bond 
shall  stand  as  a  security,  if  the  plaintiff  shall  have  de- 
dared  de  bene  esse,  and  shall  have  been  prevented  for 
want  of  special  bail  being  perfected  in  due  time  from 
entering  his  cause  for  trial,  in  a  town  cause  in  the  term 
next  after  that  in  which  the  writ  is  returnable,  and  in  a 
country  cause  at  the  ensuing  assizes. 

VI. 

And  it  is  further  ordered.  That  the  expense  of 
/  /H  /  C     k      ^  witness  called  only  to  prove  the  copy  of  any  judgment, 

writ,  or  other  public  document,  shall  not  be  allowed  in 
costs,  unless  the  party  calling  him  shall,  within  a  rea- 
sonable time  before  the  trial,  have  required  the  adverse 
party,  by  notice  in  writing,  and  production  of  such 
copy,  to  admit  such  copy,  and  unless  such  adverse  party 
shall  have  refused  or  neglected  to  make  such  admission. 

VII. 

And  it  is  further  ordered.  That  the  expense  of 
a  witness  called  only  to  prove  the  hand  writing  to,  or 
the  execution  of,  any  written  instrument  stated  upon 
the  pleadings,  shall  not  be  allowed,  unless  the  adverse 
party  shall,  upon  summons  before  a  Judge,  a  reason- 
able time  before  the  trial,  (such  summons  stating  therein 
the  name,  description,  and  place  of  abode  of  the  in- 
tended witness,)  have  neglected  or  refused  to  admit 
such  handwriting  or  execution,  or  unless  the  Judge, 
upon  attendance  before  him,  shall  indorse  upon  such 

summons. 
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summons,    that  he  does  not  think  it  reasonable    to        18S2. 
require  such  admission. 

viii.  ''•'':  ''^/" 

And  it  is  further  ordered,  That  in  all  cases  in     2*^^^  -ji/4 
which  any  particular  number  of  days,  not  expressed  to   /^^^f  ^/^^ 
be  clear  days,  is  prescribed  by  the  rules  or  practice  of    ^^•^^'  ^^j 
the  Courts,  the  same  shall  be  reckoned  exclusively  of 
the  first  day  and  inclusively  of  the  last  day,  unless  the 
last  day  shall  happen  to  fall  on  a  Sunday^  Ckristmas'dcn/f 
Good  Friday^  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also. 

And  it  js  furthkr  ordered,  that  the  above  Rules 
shall  take  efifect  on  the  first  day  of  next  Easter  term. 

Tenterden.  J.  Vaughan. 

N.  C.  TiNDAL.        J.  Parke. 
Lyndhurst.  W.  Holland. 

J.  BaYLET.  J.  B.  BOSANQUET. 

J.  A.  Park.  W.  E.  Taunton. 

W.  Garrow.  E.  H.  Alderson. 

J.  Littledale.  J.  Patteson. 
S.  Gaselee. 
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CASES 


ARGUED  AND  DETERMINED 


IK  VBI 


Court  of  KING'S  BENCH, 


IN 


Easter  Term, 


In  the  Second  Year  of  the  Reign  of  William  IV.  (a) 


REGULA  GENERALIS. 

It  is  ordered,  That  the  days  between  Thursday  next 
before,  and  the  Wednesday  next  after  Easier  day,  shall 
not  be  reckoned  or  included  in  any  rules  or  notices,  or 
other  proceedings,  except  notices  of  trials  and  notices  of 
inquiry,  in  any  of  the  Courts  of  Law  at  Westminster. 

Signed  by  all  the  Judges. 

MEMORANDA. 

In  the  course  of  the  vacation,  John  Gumeyy  Esquire, 
one  of  his  Majesty's  Counsel,  and  John  Taylor  Coleridge^ 
Esquire,  were  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  following  motto :  Justo  secernere  iniquum. 

J.  Gumeyy  Esquire,  was  afterwards  appointed  one  of 
the  Barons  of  His  Majesty's  Court  of  Exchequer,  in  the 
room  of  Mr.  Baron  Garraw^  who  resigned ;  and  received 
the  honour  of  knighthood. 

(a)  Taunton  J*  usually  sat  in  the  Bail  Court  tbis  tcnu. 
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Strutt  against  Robinson.  Tuesdt^, 

T^ECLARATION  upon  an  agreement,  whereby  the  By  an  agree- 

plaintiff  demised  land  to  the  defendant  for  fourteen  the  land  was^to' 
years,  at  a  certain  yearly  rent,  to  be  farmed  accord-  acaw^ff  to 
iniz  to  a  lease  granted  to  W.  Hart  and  Margaret  Carter^  coyenants  con* 

o  o  o  »   tamed  in  an 

dated  the  9th  of  March  1811.     The  breaches  were,  for  eipired  lease. 

The  expired 

not  farming  according  to  the  covenants  in  that  lease,  lease  bon^pro- 

duced  in  an 

At  the  trial  before  Lord  Lyndhurst  C.  B.,  at  the  Spring  action  brought 

*•        1  «  — ,  ,  n  ^^^  "ot  farming 

assizes  tor  the  county  or  Essex  1832,  the  agreement  or  the  land  accord, 
demise   was   proved.     The  lease  therein   referred  to,  cofenantTT 
which  had   been   impressed  with   a   lease   stamp  and  wMnouTwAe. 
had  expired,  was  then  produced  to  shew  the  mode  in  ^**1*»  catalogue, 

f         ^  r  or  mventory 

which  the  land  was  to  be  farmed.     It  was  objected  that  containing  the 

condition*  or 

it  was  inadmissible,  not  having  a  stamp  of  255.,  as  re-  regulations  for 

the  manage- 

quired  by  the  statute  55  G.  3.  c.  184.  Sched.part  I.,  for  mentof  afarm 
a  schedule,  inventory,  or  catalogue  referred  to  in,  and  c.  184.  Sch«).' 
given  irf  evidence  as  part  of,  a  lease.     Lord  LytMurst  S^^re  did 
over-ruled  the  objection,  and   a  verdict  having  been  ^Sun^^of^ 
found  for  the  plaintiff,  ^4wvC^u.  2H 

Adolphus  now  moved  for  a  new  trial.  The  instru- 
ment had  done  its  duty  as  a  lease,  and  was  tendered  in 
evidence  to  shew  the  mode  in  which  the  land  was  to  be 
farmed ;  it  was  a  schedule,  inventory,  or  catalogue  con- 
taining the  terms  of  a  lease,  and  the  conditions  and  regu^ 
lations  for  the  cultivation  and  management  of  a  farm 
leased  thereby.  And  being  distinct  from,  and  referred 
to  in  the  agreement  of  demise,  it  required  a  stamp 
of  25s. 

Lord 


*^ 
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1SS2. 

Stkutt 

agahui 

RoBinoir. 


Lord  Tenterden  C.J.  To  make  it  liable  to  that 
stamp  it  must  fall  within  one  of  the  three  descriptions, 
of  a  schedule,  an  inventory,  or  a  catalogue.  I  think  it 
does  not  come  within  any  of  them. 


LiTTLEDALE  J.  The  old  lease  is  certainly  not  an  in- 
Tentory  or  catalogue.  The  only  question  is,  whether  it 
can  be  considered  a  schedule  containing  the  conditions 
and  regulations  for  the  cultivation  and  management  of 
the  fiurm  ?     I  think  it  is  not  a  schedule. 


Parks  and  Patteson  Js.  concurred. 


Rule  refused. 


,(>,'' 


Tmfiiday, 


lo  cormiaiit  by 
lenor  agaioft 
IciMtb  on  an 
indenture  of 
demiae^  it  if  no 
Tariance  if  the 
plaintiff  in  bif 
declanuion 
makei  profert 
of  tbe<' Mid 
indeniure" 
and  at  the  trial 
produces  the 
counterpart 
executed  by  the 
1< 


Fearse  against  Morrice. 

/COVENANT.  The  breach  alleged  was  non-payment 
of  rent  of  a  toll-house  and  tolls  demised  to  the 
defendant  by  indenture,  of  which  profert  was  made  as 
follows :  ^  which  said  indenture^  sealed  with  the  seal  of 
the  said  defendant,  the  said  plaintiff  now  brings  here 
into  court'*  Plea,  non  est  factum.  At  the  trial  before 
VaughoH  B.,  at  the  last  Spring  assizes  for  Bedford^  the 
deed  was  produced,  bearing  a  305.  stamp,  and  a  question 
arose  whether  the  stamp  were  sufficient  for  such  a  lease ; 
but  it  was  answered  that,  however  this  might  be,  the  in<* 
strument  produced  was  only  a  counterpart,  and,  therefore, 
by  65  G.  S.  c.  184<.  Sched.  part  I.,  chargeable  only  with 
ft  stamp  of  IL  1 0s.  It  was  then  contended  that  the  in- 
strument, if  a  counterpart,  and,  as  such,  distinguishable 

from 
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from  an  original  deed,  was  improperly  described  in  the 
profert  as  the  indenture  itself.  A  verdict  was  taken  for 
the  plaintiff,  and  leave  given  to  move  to  enter  a  nonsuit. 
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PXARIK 

agaimi 

MOKIUCI. 


Kelly  now  moved  accordingly,  and  restated  the  ob- 
jections taken  at  the  trial.  Where  profert  is  made  of  a 
deed,  and  the  issue  is,  whether  or  not  it  be  the  deed  of 
the  defendant,  it  is  indispensably  necessary  that  the 
deed  proffered  should  be  the  same  instrument  which  is 
produced  to  the  Court,  Smith  v.  Woodward  (a).  The 
instrument  here  produced  was  not  the  original  indenture, 
and  did  not  even  furnish  proof  that  such  an  original  had 
ever  existed. 

Per  Curiam  (i).  The  plaintiff,  as  lessor,  must  be 
understood  to  make  profert  of  the  part  of  the  indenture 
executeil  by  the  lessee :  as  in  an  action  against  the  lessor, 
it  would  not  be  expected  that  the  lessee's  part  should  be 
produced.  The  terms  of  this  declaration  were  suffi- 
ciently answered  by  the  production  of  the  counterpart. 

Rule  refused  {c). 

(a)   4 /?/!»/,  585. 

(6)  Lord  Tenterden  C.  J.,  LUtUdalc^  Parke t  and  Patteson  Js. 

(c)  See  Littleton,  s.  370. 


Pierce  against  Street. 


Thtetday, 
Jprd  17th. 


T^ECLARATION  for  maliciously  and  without  pro-  In  an  acUon  /J^/^XC 

^^   111  .  •     •     1  J   r       u   -1  r       for  a  maliciourf.  *  ;  « 

bable  cause  suinc:  out  a  writ  indorsed  lor  bail  tor  arrest,  proof    rJ^/% 
66/.,  and  causing  the  plaintiff  (Pierce)  to  be  arrested  ationwaafiled"'^-^'^'^ 

or  delivered 
within  a  year  after  the  return  of  the   writ,  is  suflficient  to  shew  a  determination  of 
that  suit 


Vol.  III. 


Dd 


for 


fiiffusr. 
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18S2.        for  that  sum.     The  declaralion,  after  setting  out  the 
_  writ  and  the  arrest*  and  that  Street  had  not  any  reason- 

a^unsi  able  or  probable  cause  of  action  against  the  plaintiff  to 
the  amount  of  66l.f  averred  that  no  proceedings  were 
thereupon  had  in  the  said  suit,  and  that  the  defendant 
{Shreet)  did  not  declare  against  the  plaintiff  (Pierce)  nor 
prosecute  his  said  writ  against  him  with  effect,  but 
voluntarily  permitted  the  said  suit  to  be  discontinued 
for  want  of  prosecution  thereof,  whereupon  and  whereby, 
and  according  to  the  practice  of  the  Court,  the  suit  be- 
came determined.  Plea,  not  guilty.  At  the  trial  before 
Lord  Lyndhurst  C.  B.,  at  the  Spring  assizes  for  the 
county  of  Sussex  1832,  it  appeared  that  the  writ  in  the 
original  action  was  sued  out  by  Street  on  the  18th  of 
June  1830,  returnable  in  fifteen  days  of  the  Holy  Tri"^ 
nity.  No  declaration  was  delivered  or  filed,  and  the 
present  action  for  malicious  arrest  was  not  commenced 
until  one  year  after  the  return  of  the  writ.  It  was  ob- 
jected that  there  was  no  evidence  of  the  determination  of 
the  suit  to  satisfy  the  averment  in  the  declaration.  Lord 
Lyndhurst  thought  there  was,  and  overruled  the  objection, 
but  reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit    A  verdict  having  been  found  for  the  plaintiff, 

Piatt  now  moved  accordingly.  There  was  no  evi- 
dence to  shew  that  the  suit  had  been  determined.  It 
was  not  sufficient  for  the  plaintiff  to  shew  that  the  suit 
was  not  continued,  but  some  act  ought  to  be  done  in 
Court  in  order  to  determine  it.  Here  there  was  no  judg- 
ment of  non  pros,  or  rule  of  Court  determining  the  suit. 

Lord  Tenterden  C.J.  I  think  there  was  quite 
sufficient  proof  that  the  suit  was  at  an  end  at  the  time 

when 
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when  this  action  was  commenced.     There  was  no  de-  18S2. 

claration  filed  for  a  year  after  the  return  of  the  writ.  ,, 

The  length  of  time  which  had  elapsed,  shews  that  the  against 
suit  was  abandoned  altogether. 

LiTTLEDALE  J.  The  suit  was  determined  by  the 
plaintiff's  not  declaring  within  a  year. 

Parke  J.  When  the  cause  is  out  of  Court,  it  must 
be  considered  as  determined.  Arundell  v.  White  (a)  is 
a  case  very  like  the  present  It  was  an  action  for  mali- 
ciously arresting  the  plaintiff  on  a  plaint  in  the  sheriff's 
court  in  Londoji,  The  practice  of  that  court,  upon  the 
abandonment  of  a  suit  by  the  plaintiff,  being  to  make 
an  entry  in  the  minute  book,  proof  of  such  entry  was 
held  sufficient  to  shew  that  the  suit  was  at  an  end. 

Patteson  J.  concurred. 

Rule  refused. 

<ri)  14  £as/,  216. 


Whippy  and  Another  against  Hillary.         Z^tutm^. 

A  SSUMPSIT  for  goods  sold  and  delivered.     Pleas,  The  statute  of 

J.'\.  r    •     •      •  liiniiations  ii 

the  general  issue  and  statute  of  limitations^  upon  not  barred  hj  a 
which  issue  was  joined.     At  the  trial  before  Littledale  J.,  the  defendant 

states  '*  that 

at  the  sittings  for  Middlesex  after  last  Hilary  term,  the  family  arrange- 
only  question  was,  whether  or  not  the  following  letter,  ^n^aking  to 

enable  him  to 
discbarge  the  debt ;  that  funds  have  been  appointed  for  that  purpose,  of  which  A.  is 
trustee ;  and  that  the  defendant  has  handed  the  plaintiff's  account  to  A, ;  that  some  time 
must  elapse  before  payment,  but  that  the  defendant  is  authorised  by  jt,  to  refer  the 
plaintiff  to  him  for  any  further  information." 

For,  by  the  statute  9  G.  4.  c.  14.  «.  1.  the  acknowledgment  in  writing  to  bar  the  statute 
must  be  signed  by  the  party  chargeable  thereby  s  and  such  letter  does  not  charge  the 
dcfendanti  . 

Dd  2  written  -^''•^^^-f^/'. 
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HlU^KT. 


1852.       writ&en  bj  the  defendant  to  the  plaintiffs  ^"^s  suffident 

""  to  take  the  case  out  oftbe  statote. 

^  I  have  hitherto  deieired  writing  to  too  regarding 
joar  demand  upon  roe,  in  ooosequenoe  of  some  bmily 
arrangements  through  which  I  shook!  be  enabled  to  dis- 
charge Tonr  acoonnt,  and  which  were  in  progress,  not 
having  been  completed.  I  have  now  the  satislaction  to 
inform  yon,  that  an  appointment  of  sufficient  funds  has 
been  made  for  thb  purpose^  of  which  H,  Y^  Esq^  Essex 
Street^  Sirand^  is  one  of  the  trustees,  to  whom  I  have 
given  in  a  statement  of  your  account,  amounting  to 
98/L  Ss.  It  will,  however,  be  unavoidable  that  some 
time  most  elapse  before  the  trustees  can  be  in  cash  to 
make  these  payments,  but  I  have  Mr.  Y.'s  authority  to 
refer  you  to  him  for  any  further  information  you  may 
deem  requisite  on  this  subject." 

The  learned  Judge  directed  a  nonsuit,  giving  !eave  to 
move  to  enter  a  verdict  for  the  plaintiffs. 

Campbell  now  moved  sccordingly.  This  letter  takes 
the  case  out  of  the  statute.  A  direct  promise  to  pay  is 
not  requisite,  and  the  letter  contains  a  plain,  unqualified 
admission  of  tlie  debt  and  its  amount,  upon  which  the  • 
law  will  raise  a  promise.  This  would  have  been  the 
construction  of  a  verbal  acknowledgment  in  the  same 
terms  before  the  act  9  G.  4.  r.  14.,  Tanner  v.  Smart  (a) ; 
and  that  statute  makes  no  difference  in  the  interpretation, 
Haydon  v.  Williams  (b\  but  only  requires  that  the  ac- 
knowledgment shall  have  been  reduced  to  writing.  The 
defendant  here  says,  that  the  debt  is  to  be  liquidated 
out  of  certain  funds  in  the  hands  of  trustees;  but  there 

{a\  (C  B.  4-  C.  €03.  (A)  7  rinz.  IG5. 

is 


HiLLAKT. 


IN  THE  Second  Year  of  WILLIAM  IV.  401 

is  no  authority  for  saying,  that  the  mere  indication  of  a  1832. 

particular  manner  in  which  the  debt  is  to  be  discharged  — — 

will  rebut  the  implied  promise  raised  by  an  unconditional  againu 
acknowledgment. 

Lord  Tenterden  C.  J.  The  words  of  the  act  are, 
"  unless  such  acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby.**  The  defendant  himself  must 
be  chargeable  by  the  instrument  relied  upon  to  bar  the 
statute.  That  was  not  so  here.  I  think,  therefore, 
the  rule  ought  not  to  be  granted. 

LiTTLEDALE  J.  concurred. 

Parke  J.  The  endeavour  here  is  to  raise  a  promise 
on  the  letter  produced,  contrary  to  what  the  instrument 
itself  implies.  It  is  clear  the  defendant  did  not  mean  to 
render  himself  personally  chargeable;  he  only  refers  to 
others  by  whom  the  debt  is  to  be  paid.  There  is  no 
ground  for  the  rule. 

Patteson  J.  concurred. 

Rule  refused. 
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,  ., ,,  ^  Doe  dem.  Aktrobus  against  Jepson  and 

Another. 


E 


JECTMENT  under  the  statute  11  G.  4.  and  1  ff.  4. 


A  lease  coo- 

taiocd  a  eoYe-      

naat,  amoog  ^^  'jq^  g^  35,^  upon  a  proTiso  for  re-entry.     At  the 

tenaot  should  trial  before  Bosanquet  J^  at  the  last  Spring  assizes  at 

not  csrry  aojr 

bay,  Ac.  off  the  Chester,  it  appeared  that  the  defendants  were  tenants  to 

pmniscs,  under 

a  penalty  of  5/.  the  lessor  of  the  plaintiff  under  a  lease  for  eleven  years 

dauie  followed  &^  &  i^^^t  reserved.     The  lease  contained  the  usual  cove- 

meratedaU the  "^"ts,  and  amongst  Others  a  covenant  to  use,  consume, 

""'•"•^  and  spend  upon  the  premises  all  the  hay,  dung,  &c  under 

above,  and  pro-  ^  penalty  of  5/.  for  every  ton  carried  off;  and  also  a  clause 

vided,  that 

upon  breach  of  for  re-entry,  which  enumerated  every  covenant  in  the 

amy  of  the  CO* 

venanu  die  lease  except  the  covenant  to  consume  the  hay,  &c.  on  the 

venter :  premises,  and  then  provided  that  for  the  breach  of  any  of 

penalty  of  5/.  'he  covenants  in  the  lease  the  lessor  might  re-enter.  On 

i^dauHT'  ^«  ^*  ^f  ^^^^^  ^^3'^'  ^^^  defendants  sold  hay  off  the 

re-entry  from  premises,  whereupon  the  plaintiff  insisted  upon  the  for- 

tbe  above  feiture,  and,  on  the  12th  of  the  same  month,  served  a 

covenant,  the 

words  of  the  declaration  in  ejectment,  the  demise  being  laid  on  the 

proviso  being  /.    1^                rrst 

large  enough  to  9th  of  March.     There  was  no  proof  that  six  clear  days' 

In  ejectment  notice  of  trial  had  been  given  to  the  defendants.    It  was 

tute*^ic.*4.  objected  that  the  plaintiff  could  not  recover,  first,  be- 

T70  «^-6  it  ^^"^  ^''®  lease  gave  the  lessor  no  power  to  re-enter  for 

is  no  ground  ^^  breach  of  the  covenant  to  consume  the  hay  upon  the 

for  setting  aside  ''      * 

a  verdict  for  premises ;  and,  secondly,  because  it  was  necessary  to 

the  plaintiff, 

that  he  did  not  shew  that  uotice  of  trial  had  been  given,  that  proof 

give  six  clear  .     .         •         .                                     ,.  . 

days*  notice  of  being  by  the  statute  a  condition  precedent  to  the  les- 

i)"ai"lec"ion;  sor's  right  to   recover.     The   learned   Judge  inclined 

baTiDga'ptK-Tred  >>gainst  tlic  defendants  upon  both  points,  but  gave  them 

and  made  Lis  j^^^g 
dcTuncc. 


t      f9  .1.C  .    /  f  4.   ^ 
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leave  to  move  to  enter  a  nonsuit,  and  the  lessor  of  the       1832. 

plaintiff  had  a  verdict.  — — 

Doi  dcnu 

AWTROBUB 

agaitui 

J.  Jervis  now  moved  accordingly.  The  proviso  for  Jmov. 
re-entry  was  not  meant  to  apply  to  the  covenant  for 
consuming  the  hay  on  the  premises.  That  covenant 
expressly  provides  another  remedy  in  case  of  breach, 
namely,  the  penalty  of  51.  It  cannot  be  contended  that 
the  landlord  might  turn  the  tenant  out  of  possession, 
and  afterwards  recover  the  5/.;  and  it  is  not  shewn 
here  that  the  penalty  was  demanded  and  refused.  The 
act  requires  (5.  36.)  that  at  least  six  clear  days'  notice  of 
trial  shall  be  given  to  the  defendant  before  the  commis- 
sion day  of  the  assizes.  No  proof  of  such  notice  was 
given  at  the  trial.  [Lord  Tenterden  C.  J.  The  defend- 
ants appeared.]  That  does  not  dispense  with  the 
proof  of  notice.  In  proceeding  for  the  recovery  of 
mesne  profits  under  1  G.  4.  c.  87*  5.  2.,  where  the  de- 
fendant in  ejectment,  after  notice  of  trial,  does  not 
appear,  it  has  always  been  considered  necessary  to 
prove  the  notice.  The  mere  appearance  of  a  defendant 
to  prevent  being  turned  out  is  no  admission  of  a  notice 
of  trial.  So  in  actions  against  justices  of  peace,  and 
excise  and  custom-house  officers,  the  notice  of  action 
must  be  proved,  though  the  defendant  appears,  for  that 
appearance  does  not  shew  the  proceedings  to  have  been 
regular  on  the  other  side. 

Lord  Tenterden  C.  J.  The  fair  meaning  of  the 
covenant,  not  to  remove  any  hay  under  a  penalty  of  Bl. 
per  ton,  and  of  the  subsequent  proviso,  is,  that  if  the 
hay  be  so  removed  without  payment  of  that  sum,  the 
right  of  re-entry  shall  accrue.     The  proviso  extends  to 

D  d  4  all 
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1832. 

Doe  dcm. 

Antrobus 
againit 
JirsoN. 


all  breaches  of  covenant,  and  one  covenant  was  broken 
by  the  defendants,  by  removing  the  hay  without  pay- 
ment of  the  51.  As  to  the  six  days'  notice,  I  i\o  not 
think  the  act  makes  it  a  necessary  condition  of  the 
plaintiff's  recovering,  though  if  proper  notice  were  not 
given,  and  the  plaintiff  proceeded  against  the  defendant, 
he  not  appearing,  that  would  be  a  ground  for  moving 
to  set  aside  the  verdict.  The  proof  of  notice  in  actions 
against  justices,  and  excise  and  custom-house  officers,  is 
required  by  statute,  and  there  no  evidence  can  be  given 
of  any  cause  of  action  not  contained  in  the  notice.  I 
am  of  opinion  that  there  ought  to  be  no  rule. 


LiTTLEDALE,  Parke,  and  Patteson  Js.  concurred. 


Wednetdny, 
Jpril  iHth. 


Roberts  against  Havelock. 


-a'  //-^    b^^dwUh^  ASSUMPSIT  for  work  and   materials,  &c     Plea, 
,  Ik'  /^3   8***^  ^*"fi^  the  general  issue.     At  the  trial  before  BoUaiid  B., 

damiged  at  sea, 

put  into  a  bar-  at  the  l&st  Spring  assizes  for  Pembrokediire^  it  appeared 

hour  to  recdfe      ,         .      ^7.  ,  ,  .  i.      •  .  t       1        1   *•      1 

some  repairs  that,  m  November  1830,  a  ship,  of  which  the  defendant 
become  neces.  ^^  Owner,  and  which  was  chartered  with  a  cargo  of 
rominuance  of  ^'*®"  ^^'^™  Cardiff  io  Alexandria,  went  into  Milford  Have^. 

in  a  damaged  state,  and  the  plaintiff  was  employed, 
and  undertook,  to  put  her  into  thorough  repair.  Before 
this  was  completed,  a  dispute  arose  between  the  parties; 
the  plaintiff  was  called  upon  to  put  the  vessel  into  a  fit 
state  to  continue  her  voyage,  but  refused  to  do  so  till 
quTred  payment  ^^  was  paid  for  the  work  already  done,  and  for  which 

for  the  work 

already  done,  without  which  he  refused  to  proceed ;  and  the  vessel  remained  in  an  unfit 

state  for  sailing : 

Held,  that  the  shipwright  might  maintain  an  action  for  the  work  already  done,  though 
the  repair  was  incomplete,  and  the  vessel  thereby  kept  from  continuing  her  voyage,  at  the 
time  when  the  action  was  brought. 

this 


her  voyage, 
and  a  ship- 
wright was 
engaged,  and 
undertook,  to 
put  her  into 
thorough  re- 
pair.    Before 
this  was  com- 
pleted he  re- 
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this  action  was  brought;  the  deFendant,  objecting  to  the        18S2. 
charges,  would  not  pay  the  sum  demanded;  and  the       

f  1  •         1  /.  R0B«ET» 

vessel  was,  consequently,  detained  in  an  unfit  state  for  agaUM 
sailing,  till  the  commencement  of  this  action.  For  the 
defendant  it  was  objected,  that  the  action  did  not  lie, 
inasmuch  as  the  plaintiff  had  not  completed  his  contract^ 
and  as  long  as  that  was  the  case,  the  work  already  done 
was  unavailable  to  the  purpose  for  which  it  had  been 
required.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Chilton  now  moved  accordingly.  The  plaintiff's 
undertaking  was  to  put  the  vessel  into  thorough  repair, 
and  this  was,  as  the  whole  transaction  shews,  with  re- 
ference to  a  particular  purpose,  the  continuation  of  the 
voyage.  Till  the  vessel  was  repaired  sufficiently  for  that 
purpose,  the  plaintiff  had  no  right  to  call  for  payment 
His  contract  was  entire,  and  he  cannot  recover  for  a 
part  performance  of  it,  Sinclair  v.  Bowles  (a).  The 
work  must  be  fully  performed  before  an  action  of  as- 
sumpsit can  be  brought  in  respect  of  it,  2  Wms. 
Saunders^  350.  n.  (2.).  The  same  may  be  inferred  from 
Mucklow  V.  Mangles  {b).  There  is,  indeed,  an  exception 
to  this,  where  the  defendant  has  derived  some  benefit 
from  the  work  so  far  as  it  has  been  completed;  but 
where  the  service  has  been  abortive  and  no  benefit  re- 
ceived, the  action  does  not  lie,  FamsiDorth  v.  Garrard  (c). 
Here,  the  vessel  has  not  yet  been  delivered  to  the  de- 
fendant, and  her  voyage  has  been  lost:  the  object, 
therefore,  for  which  the  repairs  were  to  be  made,  has 
been  defeated. 

(a)  9  D.  J^  C.  91'.  (6)  1  Taunt,  318.  (c)  1  Camp.3S. 

Lord 
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1882.  Lord  Tenterden  C.  J.     I  bave  no  doubt  that  tbe 

plaintiff  in  this  case  was  entided  to  recover.  In  Sinclair 
V.  Bowles  (a)j  the  contract  was  to  do  a  specific  work 
for  a  specific  sum.  There  is  nothing  in  tbe  present 
case  amounting  to  a  contract  to  do  the  whole  repairs 
and  make  no  demand  till  they  are  completed.  The 
plaintiff  was  entided  to  say,  that  he  would  proceed  no 
further  with  the  repairs  till  he  was  paid  what  was 
already  due. 

LiTTLEDALE  J.  The  plaintiff  undertook  this  work 
in  the  same  way  as  shipwrights  ordinarily  do.  It  does 
not  follow  from  any  thing  that  passed,  that  he  might 
not  stop  from  time  to  time  in  the  course  of  the  work, 
and  refuse  to  proceed  till  he  was  supplied  with  money. 

Parke  J.  If  there  had  been  any  specific  contract  on 
the  part  of  the  plaintiff  for  compleUng  the  woric,  the 
argument  for  the  defendant  might  have  had  much 
weight.  But  this  was  only  a  general  employment  of 
the  plaintiff  by  the  defendant,  in  the  same  way  as  all 
shipwrights  are  employed.  I  think,  therefore^  there 
can  be  no  rule. 

Patteson  J.  concurred. 

Rule  refused. 

(a)  9B.iC  92. 
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Smith  against  Compton  and  Others,  Executors  Wednesday, 

or  Southwell. 


JUDGMENT  having  been  given  for  the  plaintiff  on  The  defendant  /^  ^i^ 
conveyed  pre-       / 

demurrer  in  this  action,  (on  covenant  for  good  title  to  mises  to  the     /^^ 

.  .  plaintiff,  and 

convey,  see  p.  189  ante),  a  writ  of  enquiry  was  executed,  covenanted  for 

ffood  title 

and  the  jury  gave  damages  to  the  plaintiff,  including  An  acUon  of 
the  sum  of  550/.  which  he  had  been  obliged  to  pay  by  afterwards'"^   • 
way  of  compromise  to  the  party  claiming  under  a  superior  the^oWn^'b'T 
title;  and  also  including  the  plaintiff's  costs,  as  between  f  p«rty  having 

'  &  r  »  better  utle,  and 

attorney  and  client,  of  the  action  of  formedon  brought  the  plaintiff 

compromiaed  it 

against  him  by  that  party.  for  ssoi. : 

Held  that 
the  plaintiff,  Mn 
1       •"  action  for 

Humfrey  now  moved  tor  a  rule  to  shew  cause  why  the  breach  of 
there  should  not  be  a  new  writ  of  enquiry,  or  why  the  ini^t*iUover 
damages  should   not  be  reduced.     First,  the  plaintiff  8oV^d|*and"hL 
was  not  entitled  to  recover  the  money  which  he  paid  f^JJ^^ 
by  way  of  compromise,  having  taken  that  step  without  to™y  f^d 
givinff  notice  to  the  defendants.     Secondly,  he  ous[ht  compromised 

^         ^  .         .  suit,  though  he 

not  to  recover  the  costs  which  he  paid  his  own  attorney  had  given  no 

notice  of  that 

for  defending  the  action,  without  having  given  notice  to  mit  to  the 
the  present  defendants.     And,  thirdly,  the  costs,  at  all  \^  ^^  action  on 
events,  should  not  have  been  reckoned  as  between  at-  J^^^  thf  only 
torney  and  client.     As  to  the  550/.,  the  present  defend-  effect  of  sudi 

•'  ^  r  want  of  notice 

ants,   if  they  had    had  notice,  mi£:ht  have  settled  the  totheindem- 

•'  °  nifymg  party  la 

action  upon  better  terms.  The  costs  also  might  have  been  to  let  in  proof 

on  his  part, 

less,  if  the  defendants  had  had  an  opportunity  of  bring-  that  the  com- 
ing  the  cause  to  an  earlier  conclusion.      In  Gillett  v.  improvidently 

made,  and  it 
lies  on  him  to  establish  that  fact,  which  was  not  done  in  the  present  case* 


CoMPToir. 
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J  832.        Rippon  («),  Lord  Tenterdeii  C-  J.  says,  "  A  man  hasno 
^— ■"        right,  merely  because  he  has  an  indemnity,  to  defend  an 

Smith  ^ 

agahai  action,  and  to  put  the  person  guaranteeing  to  a  useless 
expense."  Knight  v.  Hughes  {b)  is  to  a  similar  efiecL 
[Lord  Tenterden  C.  J.  Defending  an  action  without 
notice  to  the  guaranteeing  party  is  very  different  from 
making  a  compromise.  Park  J.  On  the  strength  of 
the  covenant  in  this  case  the  covenantee  was  justified  in 
acting  as  if  he  had  a  good  title.  If  he  defended  an 
action,  it  was  the  consequence  of  your  covenant]  At  all 
events  the  plaintiff  ought  only  to  recover  costs  as  between 
party  and  party. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  there 
should  be  no  rule.  The  only  effect  of  want  of  notice  in 
such  a  case  as  this,  is  to  let  in  the  party  who  is  called 
upon  for  an  indemnity  to  shew  that  the  plaintiff  has  no 
claim  in  respect  of  the  alleged  loss,  or  not  to  the  amount 
allied ;  that  he  made  an  improvident  bargain ;  and 
that  the  defendant  might  have  obtained  better  terms  if 
the  opportunity  had  been  given  him.  That  was  not 
proved  here,  and  we  cannot  assume  it.  As  to  the  costs, 
the  plaintiff  here  had  a  right  to  claim  an  indemnity,  and 
be  is  not  indemnified  unless  he  receives  the  amount  of 
the  costs  paid  by  him  to  his  own  attorney. 

LiTTLEDALE  J.  Concurred. 

Parke  J.  I  am  of  the  same  opinion.  The  effect  of 
notice  to  an  indemnifying  party  is  stated  by  Btdler  J.  in 
Dugield  V.  Scott  (c) :  "  The  purpose  of  giving  notice  is 

(a)  XM.S^M,  406.  (6)  XM.^M.  247.  (c)  5  T.  R,  574. 

not 


/ 
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not  in  order  to  give  a  ground  of  action;  but,  if  a  de-        1832. 
mand  be  made,  which  the  person  indemnifying  is  bound        

...  ,  .  Smith 

to  pay,  and  notice  be  given  to  him,  and  he  refuse  to  againsi 
defend  the  action,  in  consequence  of  which  the  person 
to  be  indemnified  is  obh'ged  to  pay  the  demand,  that  is 
equivalent  to  a  judgment,  and  estops  the  other  party 
from  saying  that  tlie  defendant  in  the  first  action  was 
not  bound  to  pay  the  money." 

Patteson  J.  concurred. 

Rule  refused. 


Weaver  against  Price  and  Another.  ^"?f"^' 

^  April  19th. 

'^I^RESPASS  for  distraining  and  impounding  a  heifer.  Trespass  Het 
Plea,  the  general  issue.     At  the  trial  before  Bosan^  gistnites  for 
qtid  J.,  at  the  Spring  assizes  for  the  county  of  Flint  S!^nf to  levy 
1832,  the  following  appeared  to  be  the  facts  of  the  case.  SSe  parlrdll 
The  plaintiff  was  the  occupier  of  a  field  called   Wet  ^^""^i^^i^, 
Cushion  Field,  containin^r  three  acres  of  land,  in  the  the  parish  in 

^  '  which  the  rate 

county  of  Flint.     The  defendants  were  two  justices  of  was  made, 
the  peace  for  that  county,  and  they,  on  the  ISth  of  /    "^^        ^' 
April  1831,  on  the  application  of  the  churchwardens  and  '  ^  L 

overseers  of  the  parish  of  Overton^  granted  a  warrant,  /i^/^/  -  ^^ 
reciting,  that  by  a  rate  duly  made,  allowed,  and  pub-  '  //^^^  ^C 
lished,  the  plaintiff  an  occupier  of  land  in  the  parish 
of  Overton^  was  rated  and  assessed  for  and  towards  the 
relief  of  the  poor  of  that  parish  in  the  sum  of  35.,  and  it 
appeared  to  the  justices,  upon  the  oath  of  the  overseer, 
that  that  sum  had  been  demanded  of  the  plaintiff,  and 
he  had  refused  to  pay  the  same,  and  had  not  shewn  any 

sufiicient 
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1832.  sufficient  cause  why  it  should  not  be  paid ;  the  warranty 
"^"^  therefore,  required  the  churchwardens  and  overseers  to 
t^amu  make  distress  of  the  goods  and  chattels  of  the  plaintiff, 
&c.  The  money  having  been  levied  under  this  war- 
rant, the  question  at  the  trial  was,  whether  the  field  in 
question  was  in  the  parish  of  Overton^  or  in  that  of 
Erbistock.  It  was  objected  that  in  the  present  case?  tres- 
pass was  not  maintainable  against  the  justices,  bat  that 
the  remedy  was  by  appeal  against  the  rate.  The  learned 
Judge  was  of  opinion,  that  the  magistrates  had  no  juris- 
diction to  order  the  money  to  be  levied  upon  the  plain- 
tiff if  he  had  no  land  in  the  parish  of  Overton j  and  if 
so,  that  the  action  lay.  A  verdict  having  been  found 
for  the  plaintifi^ 

Wightman  now  moved  for  a  new  trial.  The  proper 
remedy  was  by  appeal,  and  not  by  the  present  action, 
Durrant  v.  Boys  (a).  [_Parke  J.  There  the  objection  to 
the  rate  was  one  which  might  be  taken  on  appeal.  The 
plaintiff  was  a  parishioner.  Here  there  was  no  rate 
affecting  the  plaintiff's  land  in  the  parish  of  ErbistockJ] 
The  plaintiff  is  rated  as  an  occupier  of  Innd  in  Ooerton^ 
and  the  magistrates,  on  the  application  of  the  overseers, 
grant  the  warrant  for  non-payment  of  the  rate  made 
upon  him  in  respect  of  his  land  in  Overton.  He  did 
not  appear  before  them  on  the  summons,  to  object  that 
he  had  no  rateable  property  in  Overton ,-  and  how  are 
the  justices  to  know  that  he  had  none  ?  If  the  action 
would  lie  in  this  case,  every  person  who  disputes  the 
rateability  of  his  property  might  try  the  question  in  an 
action  against  the  justices.  It  would  be  hard  upon 
magistrates,  if  they  were  bound  to  ascertain  at  their 

(a)  6  T,  n,  580. 

own 
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own  peril  whether  a  party  who  appears  on  the  face  of  18S2. 
the  rate  to  be  duly  rated,  really  has  the  property  for  """""^ 
which  he  is  rated  or  not.  agaitut 

Pjiicb. 

Lord  Tenterden  C.  J.  There  was  not,  in  this  case,  ^'^^^  23/ 
any  rate  whereby  the  plaintiff  could  be  duly  assessed  to 
the  relief  of  the  poor  of  the  parish  of  Overton;  for,  in  the 
result,  it  turned  out  that  he  was  not  an  occupier  of  any 
land  in  that  parish.  That  being  so,  the  defendants  had 
no  authority  to  order  any  distress  for  a  rate  to  be  levied 
of  his  goods.     They  are,  therefore,  liable  in  trespass. 

Rule  refused  (a). 

(a)  See  Bonneti  ▼.  Beighton,  8  T.  R,  182. 


The  Mayor,  Aldermen,  and  Burgesses  of     Thunday, 
Newport  against  oaunders. 

A  SSUMPSIT  for  tolls  and  stallage.     At  the  trial  Aswimpsit  mms 

Jl\.  n  t      1  ^  maintiined 

before  Park  J.,  at  the  Spring  assizes  for  Winchester  by  Uie  owner  of 
1832,  the  jury  found  a  verdict  for  the  plaintiffs  on  the  stallage,  and 
count  for   stallage,  with   Is.  damages ;  and   were   dis-  shewing  any 
charged  of  the  issue  as  to  the  tolls,  fwt^twwn 

him  and  the 
occupier  of  the 

Coleridge  Serjt.  now  moved  for  a  rule  to  enter  a  non-  "^U- 
suit,  on  the  ground  that  in  the  absence  of  evidence  of  ^^^'^'^^  ^'f^ 
any  contract  in  fact,  either  express  or  to  be  implied, 
assumpsit  was  not  maintainable  for  stallage.  In  The 
Mayor  of  Northampton  V.Ward  {a)  it  was  said  by  the 
Court,  <^  that  trespass  was  the  proper  form  of  action,  and 
that  neither  debt  nor  assumpsit  would  lie"  (for  stallage); 
'^  nor  could  the  owner  of  the  soil  distrain,  because  there 

(o)  2  Sir.  1839.     1  WUt,  115. 

is 
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1832*       is  not  any  certain  fixed  sum  or  du^,  or  contract  express 
"■"■""       or  implied.''     Here  the  evidence  shewed  that  there  was 

If tjor*  Ae.  of 

Nkwhmt      no  contract  for  stallage.     Assumpsit  for  use  and  occu- 


fiAOKDus.  pation  may  be  maintained,  because  there  is  an  implied 
contract  to  pay  what  the  value  may  be  found  to  be ;  but 
there  is  no  such  implied  contract  in  the  case  of  stallage. 
And  there  is  no  analogy  between  the  two  cases.  In  the 
ordinary  case  of  occupation  of  land  for  agricultural  or 
other  purposes,  the  owner  of  the  land  may  exercise  an 
option ;  and  therefore,  where  the  fiict  is  found,  a  con- 
tract may  well  be  presumed  ;  a  permission  on  the  part  of 
the  owner,  and  an  acceptance  of  a  demise  on  that  of 
the  tenant ;  but,  in  the  case  of  stallage,  the  owner  of 
the  market  has  no  option ;  he  must  permit  the  public 
to  resort  to  the  market,  and  cannot  refuse  to  any  one 
the  right  to  occupy  his  land  by  a  stall  for  the  purpose 
of  exposing  his  wares  to  sale,  who  will  pay  him  the 
accustomed  or  reasonable  stallage ;  the  person,  there- 
fore, enters  lawfully,  though  without  the  owner's  con- 
sent ;  and  by  refusing  to  pay  the  stallage  when  due,  he 
(to  use  the  language  of  the  Court  in  die  case  cited  {a)  ), 
^'  misbehaves  and  becomes  a  trespasser  ab  initio." 

Lord  Tenterden  C.  J.  I  do  not  see  any  objection 
to  the  form  of  action.  Tolls  may  be  recovered  in  as- 
sumpsity  and  no  proof  is  given  of  any  thing  like  a  con- 
tract by  the  party  against  whom  the  claim  is  made. 
Evidence  is  given  of  the  right  to  receive  tliem,  and  that 
is  always  deemed  sufficient.  Stallage  is  not  distinguish- 
able from  tolls  in  that  respect.  The  party  entitled  to 
stallage  may  waive  the  tort  In  the  Mayor  of  Northamp' 
ton  V.  Ward  {a)  the  Court  decided  that  trespass  was  main- 

(a)  2  Sir.  1939.      1  WUt.  115. 

tainable ; 
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tainable;   but  what  was   said   as  to  bringing  debt  or 

assumpsit,  was  extra-judicial.  Major,  &e.  of 

NlWTOKt 

dgmui 

LiTTLEDALE  J.  Assumpsit  lics  for  the  use  and  occu-  SAuvpiM. 
pation  of  premises  at  the  suit  of  the  owner.  Now  stal- 
lage is  a  satisfaction  to  the  owner  of  the  soil  for  the 
liberty  of  placing  a  stall  upon  it.  If  assumpsit  be  main- 
tainable in  the  one  case,  there  is  no  reason  it  should  not 
in  the  other. 

Pabke  and  Patteson  Js.  concurred. 

Rule  refused. 

The  Kino  against  The.  Inhabitants  of         jfednetda^, 

lilNKINHORNE.  '^ 

ON  appeal  against  an  order  of  two  justices,  whereby  Apmuperwas^jf/^^ 
duly  appren-  / .  t  <(/: 

William  Wallis  and  his  family  were  removed  from  ticedtoa  /,//-/• 
the  parish  of  Linkinhomej  in  Cornwall^  to  the  parish  of  in  parish  A.,  .*rj/,,? 
jS^.  Cleer  in  the  same  county,  the  sessions  quashed  the  Jher^^t  "^'*'''*^'" 
order,  subject  to  the  opinion  of  this  Court  on  the  follow-  ^^onl{^^^^^' 

ingcase:—  tpprenUceAip;'  * 

^  the  farmer,    ^   ^^  ^^ 

The  pauper  was  duly  bound  apprentice  by  the  church-  having  ^"^^^ 
wardens  and  overseers  of  the  parish  of  St.  Cleer ^  to  John  the  pauper  with 
Gadgcombe  of  that  parish,    farmer;    and   served  him  in  parish  J?., 
in  St.  Cleer  under  the  indenture  for  about  six  years,  served  the 
when  Gadgcombe^  having  failed  in  business,  agreed  to  for  nine 
place  the  pauper  with  T.  Little,  of  the  parish  of  St.  Sl^^^J^Jir 
Pinnock  in  the  said  county,  farmer.     No  assijmment  or  "^  disabled 

•^ '  ®  from  temoe» 

he  returned  to 
bis  first  master  in  parish  A.  The  latter,  having  no  accommodation  for  hhn,  told  him  to 
go  to  his  mother,  who  lived  in  that  parish.  The  pauper  did  so,  and  his  first  master,  a 
fiiw  days  after,  promised  his  mother  to  remnnerate  her  for  taking  care  of  the  pauper. 
The  pauper  continued  to  reside  with  his  mother  in  A.  for  about  eight  weeks,  bis  first 
master  also  being  resident  there,  but  did  not  perform  any  actual  service  for  him :  Held^ 
that  the  pauper  resided  in  ^.  in  the  character  of  apprentice,  and  thereby  gained  a  lettle- 
toent  in  that  parish. 

Vol.  III.  £  e  transfer 
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1882,       transfer  of  the  indenture  was  made;  but  the  pauper,  in 

J""~       March  1816,  went  to  and  served  Utile  in  5/.  Pinnock  with 

againtt       the  consent  of  Gadscombe,  for  nine  months.     The  pauper 

The  Inhabit-  .        . 

Mto  of       then  becoming  ill  and  disabled  for  service,  went  back  to 

liUIKIirHOftVX* 

Gadgcombe  in  the  parish  of  iS/.  Cleery  and  he,  having  no 
accommodation  for  the  pauper,  told  him  to  go  to  his 
mother  who  lived  in  St.  Cleer^  promising  to  come  and 
agree  with  her  for  his  board  and  maintenance.  The 
pauper  went  to  his  mother  accordingly,  and,  a  few 
days  after,  Gadgcombe  came  and  promised  the  mother 
to  remunerate  her  for  taking  care  of  her  son,  and  took 
the  pauper  to  a  medical  man  for  advice.  The  pauper 
continued  to  reside  with  his  mother  in  St.  Cleer  for 
about  eight  weeks,  Gadgcombe  also,  during  that  time, 
being  resident  in  St.  Cleer,  but  the  pauper  did  not  per- 
form any  actual  service  for  Gadgcombe  during  that 
period.  The  sessions  were  of  opinion,  that,  for  want  of 
such  service,  the  last  legal  place  of  settlement  of  the 
pauper  was  in  St.  Pinnock. 

Coleridge  Serjt.  in  support  of  the  order  of  sessions. 
As  the  pauper  went  into  St.  Pinnock  more  than  forty 
days  before  the  1st  of  October  1816,  when  the  restrictive 
clauses  of  the  56  G.  3.  c.  139.  took  effect,  a  settlement 
was  gained  there ;  and  the  only  question  is,  whether  a 
new  settlement  was  gained  in  5/.  Cleer  by  the  eight 
weeks*  residence.  It  could  not  be  acquired  except  by 
residence  as  an  apprentice.  The  fact  of  service,  actual 
or  constructive,  has  always  been  considered  an  essential, 
or  at  least  a  material  ingredient  in  determining  the  cha- 
racter of  the  residence.  Here  the  master  is  found  to 
have  failed  in  business,  and  the  apprentice  was  disabled 
from  working;  service^  therefore,  was  neither  rendered 

nor. 
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noFi  in  fact,  contemplated.     In  Rex  v.  Barrily  in  the        1832. 

Marsh  (a),  the  residence  with  a  grandmother  on  account 

of  illness  was  held  not  to  be  referable  to  the  apprentice-        agnnti 

^^  ThelnhaWt- 

ship,  though  it  was  with  the  consent  of  the  master,  and  anu  of 
be  received  the  apprentice  again  when  his  health  was 
restored;  and  the  Court  said,  this  was  no  more  than 
residence  in  an  hospital,  and  there  Rex  v.  Charles  {b) 
was  cited.  In  Rex  v.  Sira(fo)'d  on  Avon  (c),  the  residence 
of  an  apprentice  was  with  the  mother  in  an  adjoining 
parish  to  have  his  thumb  cured ;  but,  during  the  whole 
time,  the  pauper  went  almost  every  day  to  his  master's, 
and  was  on  some  days  employed  by  his  master  on 
errands,  and  was  always  ready  when  wanted  by  him,  but 
was  unable  to  work  at  his  trade.  The  pauper  was  held 
to  be  still  in  the  service  of  the  master  as  an  appren- 
tice while  he  lodged  with  his  mother.  The  Court 
decided  this  case  on  the  service  rendered,  and  distin- 
guished it  on  that  ground  from  Rex  v.  Bamby  in  the 
Marsh  {d).  In  Rex  v.  Chelmsford  {e\  the  same  ground 
of  actual  service  was  relied  on,  and  Holroyd  J.,  in  his 
judgment,  put  that  as  the  principle  of  the  decision  in  the 
case  of  Rex  v.  Stratford  on  Avon  (r).  In  Rex  v.  St. 
Mary  Bredin  {g\  a  master  mariner  having  no  immediate 
occasion  for  his  apprentice's  service,  the  vessel  being  in 
dock,  let  him  go  back  to  school  to  learn  navigation ;  a 
residence  for  that  purpose  was  held  not  to  give  a  set- 
tlement. Bayley  J.  there  said,  that  service  is  one  of 
the  essential  requisites  to  confer  a  settlement,  and  that 
the  service  must  be  either  actually  or  constructively 
going  on  during  the  absence  of  the  apprentice  from  his 

(a)  7  East,  381.  (6)  Burr,  S.  C.  706. 

(c)  ]]£«/,  176.  (</)  1  EaUy^^l. 

{e)  ZB,iJl.4\\.  b)  2 B*  tJ.  382. 

E  e  2  master. 
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1882.  nmsler.  In  Rex  ▼•  Brottom,  {a\  there  was  an  absence 
and  want  of  senrice  in  ponoanoe  of  a  ttipolation  in  the 
contract  of  apprenticeship,  and  it  was  held  no  settle- 
ment was  gained ;  yet  there  the  masta*  paid  ds.  weeUj 
fat  the  maintenance  of  the  apprentice  during  the  time 
he  was  in  BrottOHj  and  the  senrice  was  to  be  renewed 
when  the  winter  was  ovor.  Rex  t.  Foubiess  (&)  will  be 
relied  upon  by  the  other  nde,  but  that  was  dedded 
before  the  cases  of  Rex  y.  Si.  Mary  Bredin  (c).  Rex 
V.  Brotian{d)j  and  Rex  y.  Chdmsford  (d)^  and  yery 
mnch  on  the  ground  that  the  residence  was  under  a 
continnance  of  the  contract;  but  that  is  not  the  true 
principle,  for  the  contract  may  continue  with  all  iu 
rights  and  relations,  yet  the  want  of  service  may  giye 
the  residence  such  a  character  as  to  prevent  its  conferring 
a  settlement 

Crctaoder  contra.  Residoice  for  tattj  days  by  an 
apprentice  will  give  a  settlement,  though  no  service  be 
performed,  and  illness  be  the  occasion  of  the  residence 
in  the  particular  parish.  Rex  v.  Charles  {e).  There  it 
was  contended,  that  actual  service  was  necessary,  but 
the  Court  said  that  the  performance  of  actual  service 
was  not  the  thing  material.  It  b  the  residence,  the 
inhabitancy  of  an  apprentice  in  a  parish  for  forty  days, 
that  gains  the  settlement.  That  case  is  precisely  in 
point,  and  has  never  been  over-ruled.  In  Rex  v.  Foid-- 
nets  (i),  an  apprentice  to  a  barge-master,  who  had 
slept  thirty-five  nights  in  the  master's  parish  during 
bis  service,  went  with  his  master  on  a  voyage  to  Londaoy 

(a)  4^.4-^.84.  (6)  6Af.^5.35I. 

(c)  2B.4rA.389.  (d)  SB.iA.  411. 

(f)  JBWIT.5.C.706. 

where 
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where  the  master  absconded)  and  never  returned  daring  1882. 
the  continuance  of  the  indentures ;  but  the  apprentidfe  _.  ^^ 
returned  in  the  barge  to  the  master's  parish,  and  re-  ogtdntt 
mained  on  board  two  days,  when,  in  consequence  of  AUttoT 
illness,  he  was,  by  direction  of  his  master^s  wife,  con- 
veyed td  the  poor-house,  she  being  unable  to  accom- 
modate him  in  her  own  house,  but  was  maintained  there 
at  her  expense,  in  the  expectation  of  her  husband's! 
return :  it  was  held,  that  such  residence  in  the  poor- 
house,  was  virtually  a  residence  in  the  master's  house^ 
under  a  continuance  of  the  contract,  and  that  a  settle- 
ment was  acquired  by  it.  In  Rex  v.  St.  Mary  Bredin  {a\ 
and  Rex  v.  Brotton  {b\  the  residence  was  not  in  ady  way 
connected  with  the  apprenticeship.  In  the  first  of  these 
cases,  the  apprentice  was  at  school,  and  in  both  he 
ceased  to  be  under  the  control  of  the  master.  In  Rex 
V.  Ilkeston  (c),  an  apprentice  lived  and  worked  with  his 
master  in  the  parish  of  Ilkeston^  went  home  to  hid 
fether's  in  the  parish  of  Radford  every  Saturday^  and 
slept  there  on  Saturday  and  Sunday  nights  (with  his 
master's  leave),  and  returned  to  work  on  Monday  mom* 
ing.  The  apprentice  having  returned  and  worked  as 
usual  on  a  Monday^  left  his  master  in  the  evening,  and 
never  returned ;  and  it  was  held,  that  the  sleeping  in 
R.  being  merely  by  way  of  indulgence,  and  iiot  for 
the  purposes  of  the  apprenticeship,  was  not  suflScient 
to  confer  a  settlement,  and  there  Abbott  C.  J.  ^tated^ 
as  the  true  construction  of  the  S  W.SfM.  c.  11.  5.8.> 
that  tlie  inhabitation  must  be  in  the  diaracter  of  an 
apprentice,  and  in  some  way  or  other  in  fuitherance  of 
the  object  of  the  apprenticeship.     Now,  here  it  appears 

(«)  ^B.^A,ZB^.  (6)  4B.iA.Si.  (c}  4^.j-C.64. 

£  e  3  thai 
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1882.       that  the  residence  of  the  apprentice  with  his  mother  in 
""""       SL  Cleer  was  in  the  character  of  an  apprentice,  for  his 

The  Kiiro  '^'^ 

agamtt       master  was  to  maintain  him  there,  as  he  was  bound  to 

The  Inhabit-      ,     ,       ,      .     , 

ante  of  do  by  the  mdentures.  In  Rex  v.  Foulness  (a),  the  master 
himself  had  absconded,  and  the  maintenance  by  the  wife 
was  held  to  be  sufficient  Here,  if  the  pauper  had  resided 
in  his  master's  own  house,  it  would  have  been  in  the 
character  of  an  apprentice,  yet  if  it  be  true  that  service 
is  necessary,  he  would  not  have  gained  a  settlement. 

Lord  Tenterden  C.  J.  The  decisions  on  this  branch 
of  the  law  run  very  near  to  each  other,  and  are  hardly 
reconcileable.  I  agree  that  the  mere  continuance  of  the 
contract  during  the  absence  of  the  apprentice  irom  his 
master  is  not  sufficient,  but  I  do  not  agree  that  the  per- 
formance of  some  service  by  the  apprentice  is  absolutely 
necessary  to  enable  him  to  gain  a  settlement  in  a  parish 
different  from  that  where  the  master  lives ;  I  think  less 
than  that  will  do,  and  that  it  will  be  sufficient,  if  the  re- 
sidence be  in  pursuance  of  the  contract  of  apprentice- 
ship, and  in  a  place  where,  but  for  that  contract,  it  would 
not  have  been.  The  word  service  is  not  mentioned  in 
the  statute  S  W.Sf  M.  c.  11.  s.  8.,  but  binding  and  in- 
habitation.  Here,  I  think,  it  is  evident  that  the  boy's 
residence  with  his  mother  in  St.  Cleer  was  in  pursuance 
of  the  contract  of  apprenticeship;  for,  during  all  that 
time,  the  master  was  bound  to  maintain  him,  and  did  so 
in  performance  of  his  part  of  the  contract.  The  pauper 
was  therefore  settled  in  St.  Cleer. 

LiTTLEDALE  J.  Although  no  actual  service  was  ren- 
dered by  the  pauper  while  he  resided  in  St.  Cleer  the 

(a)  6  M. is.  551. 

last 
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last  eight  weeks,  such  residence  was  in  pursuance  of  the        18S2. 

contract  of  apprenticeship.     He  returned  to  his  master 

with  the  intention  to  reside  with  him,  and  to  perform        agamsi 

Thelnhabit- 

service  as  soon  as  his  health  permitted.  Illness  alone  ante  of 
prevented  it.  He  went  to  his  mother's  house  by  desire 
of  his  master.  His  residence  there  is  to  be  considered 
as  if  he  had  continued  in  the  master's  house;  and  if  he 
had  been  taken  ill  while  residing  there,  there  could 
have  been  no  doubt  that  he  would  have  gained  a  settle- 
ment in  St  Cleer,  although  he  performed  no  service. 
That  the  master  considered  him  as  residing  with  his 
mother  in  pursuance  of  the  contract  of  apprenticeship, 
is  shewn  by  the  fact  of  his  having  agreed  to  maintain 
him  during  that  time. 

Parke  J.  I  am  also  of  opinion  that  a  settlement  was 
gained  in  the  parish  of  5/.  Cleer.  The  question  arises 
on  the  statute  3  W.  4^ M,  c.  II.  s.  8.,  which  enacts,  that 
^^  if  any  person  shall  be  bound  an  apprentice  by  in- 
denture, and  inhabit  in  any  parish,  such  binding  and 
inhabitation  shall  be  adjudged  a  good  settlement"  The 
statute  says  nothing  of  actual  service.  The  true  con- 
struction, as  stated  by  Lord  Tenterderij  in  Rex  v. 
Ilkeston  (a),  is,  that  the  inhabitation  must  be  in  the  cha- 
racter of  an  apprentice,  and  in  some  way  or  other  in 
furtherance  of  the  object  of  the  apprenticeship.  Now, 
applying  that  rule  to  the  present  case,  the  pauper's 
residence  in  St.  Cleer  was  not  casual,  for  he  came  to 
that  parish  because  the  master  was  bound  to  receive  and 
maintain  him.  The  residence  there,  consequently,  was 
connected  with  the  apprenticeship.  The  dictum,  that 
service  is  one  of  the  essential  requisites  to  confer  a  settle- 

« 

(a)  4  P.  4-  C  67. 
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ment  cannot  be  foppoited.  Senrioe  maj  be  matoiily  as 
sbeiring  that  tbe  rendeooe  bin  thediazBder  ofappren- 
doe,  but  that  maj  be  fthown  bjr  other  fiKti.  Here  the 
rcaideooe  appean  nndoobtedl j  to  have  been  in  the  cha- 
racter of  apprentioe^  and  was  so  considered  hj  the 
master,  for  be  agreed  to  maintain  the  paoper  during  the 
time  of  such  residence. 


Pattesok  J.  Service  is  a  criterion,  bat  not  the  onlj 
one  wherebj  to  determine  the  character  of  the  residence, 
and  the  fiuts  stated  in  this  case  abimdandy  shew  that 
the  pauper  resided  in  5/.  Cker  as  an  apprentice.  Rex 
T*  CharUs  (a),  is  in  point,  and  has  not  been  oTemiled. 
The  order  of  sessions  roust  be  quashed. 

Order  of  sessions  quashed, 

(a)   Bwr.  S.  C.  70& 


The  King  against  The  Inhabitants  of 

Dremerchion. 


<vf*'    ^^» 


A  hifBQ  tcnuit 
btcuMiD 
that  psritb  in 
which  h«  Imc 
eomplclMa 
fortf  dsjt' 
FMidcnoty 
although  b« 
peiformt  no 
ffnrice  Umcv  for 
hii  matter. 


/^N  appeal  against  an  order  of  two  justices,  wherebj 
John  WiUiamSi  his  wife  and  children,  were  removed 
from  the  parish  of  Northopj  in  the  county  of  FUrUj 
to  Dremerchioti  in  the  same  county,  the  sessions  con- 
firmed the  order  of  removal,  subject  to  the  opinion  of 
this  Court  on  the  following  case :  — - 

The  pauper,  John  WUliatnSt  hired  with  one  W.  Evans 
for  a  year,  from  the  1st  of  May  1819  to  the  1st  of  May 
1820,  and  served  with  him  for  a  year,  residing  in  Dre^ 
merchion  from  the  1st  May  1819  until  November  in  the 
same  year,  when  he  married.    From  that  time  he  resided 


on 
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on  the  week  days,  from  Monday  to  Saturday  evening,  at  1882. 
his  master's  house  in  Dremerchiorif  during  which  time  he  ^ 

was  workincr  for  his  master;  but  Saturday  nioht,  the  agaiMtt 

whole  of  Sunday^  and  until  Monday  morning,  the  pauper  anu  of 

Dbims&chioii* 

passed  with  his  wife  in  St.  Asaph  parish.  The  pauper's 
year  expired  on  Sunday  the  30th  of  April  1820.  He  had 
slept  the  night  before  in  5^  AsapJi^  and  he  slept  there 
that  night  {Sunday  night)  also,  and  on  Monday  morning 
he  returned  to  his  master's  residence  in  Dremerchionj 
and  commenced  working  as  a  day  labourer.  The  con- 
tract of  hiring  was  agreed  by  the  pauper  and  his  master 
not  to  be  dissolved  by  the  marriage  in  November  1819. 
The  pauper  slept  more  than  forty  nights  during  the 
year  in  St.  Asaph^  but  no  part  of  the  time  passed  in 
St.  Asaph  was  in  furtherance  of  the  service,  being 
only  allowed  by  the  pauper's  master  as  an  indulgence, 
nor  was  there  any  service  in  fact  performed  by  the 
pauper  for  his  master  in  St.  Asaph.  The  question  re- 
served was,  whether  the  pauper  was  properly  removed 
to  Dremerchion. 

IL  V.  Richards  and  MiUer  in  support  of  the  order  of 
sessions.  No  settlement  was  gained  in  St.  Asaph^  be- 
cause the  residence  of  the  pauper  was  not  in  pursuance 
of  the  contract  of  hiring.  In  Rex  v.  Ilkeston  (a),  it 
was  held  that,  to  satisfy  the  words  binding  and  inhabit" 
ation  in  the  eighth  section  of  the  3  W.SfM.  c.  11., 
which  applies  to  apprentices,  the  residence  must  be  in 
the  character  of  apprentice,  and  in  some  way  or  other 
in  furtherance  of  the  object  of  the  apprenticeship. 
Section  7.  enacts,  that  if  a  person  ^'  shall  be  lawfully 
hired  into  a  parish  or  town  for  one  year,  such  service 

(a)  4^.  4-c.  64. 

shall 


432  CASES  IN  EASTER  TERM 

18S2.        shall  be  deemed  a  good  settlement  therein*"     By  analogy 
to  the  decisions  as  to  0pprentices«  the  residence  must  be 

The  KiMO  '^'^ 

agtana        in  pursuance  of  the  contract  of  hiring*     Rex  v.  Hed' 

anttof        sor  (a),    will    be    relied    upon    by    the    other    side. 

ftiMSKCHioir.  •j'jjgj,^  j^  ^^  decided  that  a  person  who,  during  his 

service,  married, .  and  then  lodged  for  the  last  forty 
days  with  his  wife  in  another  parish  than  that  where 
the  service  was  performed,  gained  a  settlement  in  the 
parish  where  he  lodged.  Hex  v.  Nympsfield(b)  was 
decided  on  the  authority  of  that  case ;  but  in  Rex  v. 
Sutton  {c)j  where  a  yearly  servant  being  deprived  of  his 
reason  forty  days  before  the  end  of  the  year,  was  taken 
home  by  his  father,  who  lived  in  another  parish,  and 
who  received  the  wages  for  the  whole  year ;  it  was  held 
that  the  servant  was  settled  in  the  master's  parish, 
though  he  continued  in  his  father's  house  during  the 
remainder  of  the  year ;  and  there  Lord  Kef  yon  said, 
^^  that  he  could  not  consider  the  pauper's  residence 
with  his  father  as  a  performance  of  service  with  his 
master ;  he  was  there  diverso  intuitu^  in  order  to  recover 
from  his  illness,  and  not  for  the  purpose  of  serving  his 
master."  Here,  after  the  pauper's  marriage,  from  the 
Saturday  night,  until  the  Monday  morning,  the  master 
had  no  control  over  him  ;  his  residence  with  his  wife  in 
St.  Asaph  was  not  at  all  connected  with  his  service,  and 
the  sessions  have  so  found. 

Fynes  Clinton  contra.  This  is  the  first  instance  in 
which  an  attempt  has  been  made  to  extend  the  doctrine 
as  to  the  residence  of  apprentices  to  cases  of  hired 

(a)  Cold.  51.     2  Bott.  pi.  405.,  6th  ediu 
(6)  Cold.  107.     2  BoU,  pi.  405.  n.  (a). 
(c)5T.R.eS1. 

servants. 
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servants.    In  Rex  v.  Ilkeston  (a),  the  decision  proceeded        1882. 
on  the  construction  of  the  words  of •  3  W.^  M.  ell.      ^   „ 
5.  8.,  binding  and  inhabitation.     In  cases  of  fairinir  and        agamu 

\         ,  .  7  ThelnhaWt- 

service,  it  has  always  been  considered  as  established,        anuof 
that  the  servant  is  settled  in  the  parish  where  he  com- 
pletes the  last  forty  nights. 

He  was  then  stopped  by  the  Court. 

Lord  Tenterden  C.J.  There  is  a  distinction  re- 
cognized in  several  cases,  between  apprentices  and  hired 
servants.  The  last  parish  in  which  the  servant  com- 
pletes  a  forty  days'  residence  is  that  in  which  he  is 
settled.  But,  as  to  apprentices,  the  residence  must 
be  in  furtherance  of  the  contract  of  apprenticeship. 
The  7th  and  8th  sections  of  the  SW.Sf^*  c*  11«  are 
differently  worded ;  the  seventh  provides  that  if  a  party 
be  hired  into  any  parish,  such  service  shall  be  a  good  set- 
tlement; the  eighth  requires  a  binding  and  inhabitation 
in  the  parish.  Why  there  should  have  been  such  a  dis- 
tinction I  do  not  know,  but  it  has  been  made.  Bex  v. 
Hedsor  (b)  is  a  stronger  case  than  this ;  there  the  sleep- 
ing out  of  the  master's  parish  was  without  his  consent 

Littledale  J.  concurred. 

Parke  J.  It  is  clearly  established  that  a  servant  is 
settled  in  the  parish  where  he  sleeps  for  the  last  forty 
days  of  his  service.  Here  it  is  agreed  that  there  was  no 
dissolution  of  the  contract. 

Patteson  J.  concurred. 

Order  of  sessions  quashed. 

(a)  4  J9.  j-  C.  64.  (6)  CdUL  51.     2  Boti.  pi.  405. 
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wednetdfty.         The  KiNG  agattist  RiCHARD  Brettell  and 

4pn/25th.  ^  .  , 

Another. 


.f'^'/ 


^  -x^^'y   AppelUmti  O^  appeal  against  a  rate  made  for  the  relief  of  the 

1     //^   the  poor  for  poor  of  the  parish  of  Oldswinford  in   Worcester" 

^    -^Z    were^icsvft.  Aire^  whereby  the  Defendants  were  rated,  amongst  other 

muiiXftom  property,  at  the  sum  of  4/.  IO5.  for  three  clay-pits;  the 

h**"^'"*'  sessions  confirmed  the  rate,  subject  to  the  opinion  of 

diy,  and  fire-  this  Court  on  the  following  case :  — 

brick  cliy  were 

extracted.    A        The  appellants  were  the  owners  and  occupiers  of 

perpendicular 

di^wMMink  knds  in  Oldswinford,  containing  strata  of  a  substance 

ft^of  ir"  called  «  Glass-house  Pot  Clay,"  and  «  Fire  Brick  Clay," 

p^J^of  ^  and  the  term  clay-pits  was  used  in  the  rate  to  designate 

out'ofthe  ^^  the  excavations  under-ground  from  which  the  clay  is 

•tnta,  which  extracted,  and   the  perpendicular  shaft  sunk  from  the 

was  done  by  r     r 

m  Bteam  engine  surface  of  the  land  for  the  purpose  of  raising  the  clay, 

and  other  muiu  ^         ^  ^  ^  ■ 

ing  apparatus :    which  is  done  by  a  steam  engine,  whinsels,  and  other 

the  ezcavationt 

were  like  those  mining  apparatus.    These,  and  similar  works,  are  some- 

which  are  tnade     .  iiii<  i  .•  i  •  j 

forworkingooal  times  called  clay-pits,  and  sometimes  clay-mmes;  and, 
Sn^SlS'the  in  some  local  acts  of  parliament,  they  are  referred  to  by 
^d^^^^l  the  words  «  mines  of  glass-house  pot  clay  "  and  "  fire- 
aameMthat      brick  clav."      These  excavations   and    shafts   are  like 

used  m  a  coal  " 

mine.    Held,    those  made  for  working  coal  and  metallic  mines,  and  the 

that  the  pits  so  .        .  , 

assessed  were  clay  Is  raised  in  the  same  manner  as  coal  out  of  a  coal 
and,  therefore,    mine.  Headways  are  driven  for  this  purpose.  The  shafts 

are  forty  or  fifty  yards  deep.  The  workmen  are  some- 
times called  clay  getters,  and  sometimes  miners.  In 
some  places  the  clay  crops  out  at  the  surface,  in  others 
it  is  got  within  a  foot  or  two  of  the  surface,  and  it 
has  been  found  as  low  as  seventy  yards.     It  does  not 

crop 


Brktill. 
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crop  out  on  the  appellants'  lands,  but  the  part  \vbich      1832. 
crops  out  elsewhere  is  a  continuation  of  their  strata. 

'^  ^  The  Kino 

The  day  has  in  some  cases  (but  not  on  the  appellants'  ^agmrut 
lands)  been  dug  out  by  open  work  to  the  d^pth  of  nine 
feet.  It  is  found  with  strata  of  coal  above  it,  and  it  is 
mixed  with  globules  of  iron-stone ;  but  this  is  in  small 
quantities,  and  is  thrown  away  as  refuse.  The  strata  of 
clay  are  very  hard,  and  canpot  be  got  out  without  miners' 
tools,  but  it  crumbles  on  exposure  to  the  air.  This  clay, 
which  is  every  where  known  by  the  name  of  Stourbridge 
clay,  is  able,  when  manufactured,  to  withstand  intense 
heat,  and  is  chiefly  used  for  the  making  of  glass-house 
pots,  fire  bricks,  and  crucibles.  That  which  crops  out 
and  is  got  by  open  work,  is  used  for  common  red 
building  bricks,  and  for  clay-pots,  and  has  been  rated 
for  twenty  years.  The  clay  is  not  good  for  fire-bricks 
or  glass-house  pots  at  less  than  ten  or  fifteen  yards 
from  the  surface.  When  raised  to  the  sur&ce,  it  is  sorted 
and  picked,  and  ground  in  mills,  and  afterwards  tem- 
pered with  water,  and  trodden,  before  it  can  be  manu- 
factured. These  strata  of  clay  are  only  found  within  a 
small  circuit  of  land  lying  in  Oldswinford,  and  extend- 
ing a  litde  way  in  an  adjoining  parish.  The  working  is 
subject  to  some  risk,  and  tlie  profit  is  variable.  The 
pits  or  mines  in  question  have  never  been  rated  to  the 
poor.  If  the  Court  should  be  of  opinion  that  these 
clay-pits  or  clay-mines  were  not  rateable  to  the  relief  of 
the  poor,  the  rate  on  the  appellants  in  respect  of  them 
was  to  be  reduced  by  the  sum  of  4/.  105. 

Sir  J.  Scarletfj  Godson^  and  Whitcomb  in  support  of 
the  order  of  sessions.     It  must  be  conceded,  after  the 

decision 
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18d2«       decision  in  Bex  y.  The  Inhabitants  of  Sedgley  {a\  tbi^ 
_    „  by  the  ^sEliz.  c.  2.  s.  1.,  no  mines  but  coal-mines  are 

The  KiKa         ^ 

agaimsi  rateable  to  the  relief  of  the  poor.  The  only  question  in 
this  case  is,  whether  the  clay-pits  mentioned  in  the 
rate  come  within  the  description  of  mines.  In  Rex  r. 
Sedgley  the  Court  seemed  to  consider  that  to  be  a  ques- 
tion of  fact  rather  than  of  law,  and  they  relied  prin- 
cipally on  the  mode  of  working.  But  this  is  not  the 
only  criterion ;  the  nature  of  the  substance  must  also 
be  considered,  and  whether  that  be  of  such  a  kind 
that  the  term  mine  can,  according  to  the  popular  use  of 
words,  be  applied  to  the  place  which  yields  it.  Now  it 
is  usual  to  speak  of  mines  of  silver,  copper,  and  other 
metals,  and  of  coal  and  other  substances  to  which 
custom  has  made  the  term  appropriate,  but  clay  is  not 
among  these.  The  sessions,  who  are  the  proper  judges, 
have  decided  this,  and  their  determination  on  such  a 
point  should  be  followed.  The  judgment  of  this  Court 
in  Rex  v.  Sedgley^  was  in  accordance  with  that  of  the 
sessions. 

Lord  Tenterden  C.  J.  I  see  no  reason  to  depart 
from  the  opinion  which  I  delivered  in  Rex  v.  Sedgley. 
The  only  difference  between  that  and  the  present  case, 
consists  in  the  character  of  the  commodity  obtained. 
The  mode  of  obtaining  it  is  the  same.  Now  that  case 
establishes  that,  in  order  to  determine  whether  an  ex- 
cavation in  the  earth  constitute  a  mine  or  not,  we  are  to 
look  to  the  mode  in  which  the  article  is  obtained,  and 
not  to  its  chemical  or  geological  character.  Here,  as  in 
Rex  v.  SedgUyy  the  substance  is  obtained  by  what,  in 

the 
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the  ordinary,  and  indeed  in  every,  sense  of  the  word,  is        1882. 
mining:  that  being  so,  these  clay-pits  are  mines,  and,      ^^  ^ 
consequently,  are  not  rateable  to  the  relief  of  the  poor.  agamu 

LiTTLEDALE  J.  I  think  we  are  hound  by  Bex  v. 
Sedgley^  and  that  the  mode  in  which  the  substance  is 
obtained  decides  this  question. 

Parke  J.  I  also  think  we  are  bound  by  the  authority 
of  Bex  Y.  Sedgley.  That  case  was  some  time  under  the 
consideration  of  the  Court;  and  the  present  is  not, 
in  any  material  point,  distinguishable  from  it. 

Patteson  J.     I  am  entirely  of  the  same  opinion* 

Rate  reduced  by  the  sum  of  4/.  105. 

CampbeUj  M^Mahon^  and  Shutt  were  to  have  argued 
in  support  of  the  order  of  sessions. 


The  King  against  The  Inhabitants  of  Baildon.  ^?*f^; 

UPON  an  appeal  aiiainst  an  order  of  two  justices,  The conwder-  '^^^^< 
^^        ^^  .  .     ationexpreMed^-7'A/ 

whereby  B.  HtUton^  and  Mary  his  wife,  and  their  inanincknturvy^^^ 

.of  apprentice- 

children,  were  removed  from  the  township  of  Baildon^  ship  was  4/.  to 
in  the  West  Riding  of  the  county  of  York^  to  the  town-  master  by  a 
ship  of  Leeds  in  the  said  riding;  the  sessions  quashed  buttbe^p^^' 
the  order,  subject  to  the  opinion  of  this  Court  on  the  g^^prf^atSr 
following  case:-  ST^d^pa^^e 

The  respondents  proved  an  indenture,  made  on  the  rauMr,  after 

^  ^  ezecuuon  of 

12th  of  August  1811,  between  B.  Huttorij  of  the  age  of  the  indenture. 

^  '  -»  ~B  U  in  addition. 

Held,  that  the  indenture  (though  ttamped)  was  void  by  8  Anne,  c  9.  «.  39.,  the  full 
^  "        ••        '       ..._...- .'. »—*-g  inserted 

fifteen 


sum  contracted  for,  with,  or  in  relation  to  the  apprentice  not  being  inserted.     '  y  ^     ^*-/q 


i'/iut^  Ji^^ 


Baildok* 
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1832.       fifteen  years,  of  the  one  part,  and  H.  Braithwaitej  of  the 
~~       township  of  Leeds,  shoemaker,  of  the  other  part,  where- 

Tbe  Kino 

agnind       by  HuttoTi,  With  the  consent  of  his  mother,  bound  him- 

Tbe  Inhabit-  .  t^        ,  r       i  c 

ants  of       self  apprentice  to  Braiihwatte  to  serve  for  the  term  or 
six  years ;  and  Braithvmite,  in  consideration  of  the  sum 
of  4/.  paid  to  him  out  of  the  charity  of  Christopher  Tqp^ 
ham  by  order  of  Charles  Walker,  Esq.  and  others,  trustees 
of  the  said  charity,  for  the  township  of  Baildon,  cove- 
nanted to  teach  HtUton  the  art  or  mystery  of  a  boot  and 
shoemaker.    The  indenture  was  executed  by  H.Braith' 
watte,  B.  Hutton,  and  by  his  mother  Elizabeth  Hutton^ 
as  consenting  thereto.     W.  fVainman,  agent  to  the  trus- 
tees of  the  charity,  which  was  created  for  the  purpose  of 
binding  out  poor  children  as  apprentices,  paid  the  sum 
of  47.  (mentioned  in  the  indenture)  to  Braithwaite,  the 
master,  as  the  consideration  for  his  taking  the  pauper. 
No  other  sum  of  money  was  contracted  for,  paid  to,  or 
received  by  the  master  that  Wainman  knew  of;  he  was 
present  and  saw  the  indenture  executed,  and  witnessed 
the  same.     The  ajipellants,  however,  proved  that,  be- 
fore the  boy  was  bound,  the  mother  entered  into  an 
engagement  with  the  master  to  give  him  1/.,  in  addition 
to  the  4/.  to  be  paid  by  the  charity ;  and  that  after  the 
indenture  was  executed,  she  paid  him  the  1/.  accord- 
ingly.    The  1/.  was  not  mentioned  in  the  indenture, 
but   there  was  a  proper  and  sufficient  stamp.     The 
question  for  the  opinion  of  this  Court  was,  whether, 
under  the  circumstances  stated,  the  consideration  for 
the  binding  was  set  out  in  the  indenture,  according  to 
the  provisions  of  the  statute  8  Aim.  c.  9.  s.  39.  ?    If  the 
Court  should  be  of  opinion  that  it  was  not,  then  the 
order  of  sessions  was  to  stand ;  but  if  they  should  be  of 

opinion 


Baildon. 
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opinion  that  it  was,  then  the  case  to  be  sent  back  to  the        1832. 
sessions,  to  be  further  heard  upon  the  merits. 

'  ^  The  KiHQ 

agabui 
The  Inhabit- 

MUner  in  support  of  the  order  of  sessions.     The  sum        ants  of 

ft  ' 

received  or  contracted  for,  with,  or  in  relation  to  the 
apprentice,  was  not  inserted  in  the  indenture,  and  it  is, 
therefore,  void  by  the  express  words  of  8  Ann.  c.  9. 
5. 39. ;  for  the  mother  of  the  pauper,  before  the  bind- 
ing, engaged  with  the  master  to  give  him  1/.,  in  addition 
to  the  4/.  to  be  paid  by  the  charity.  'Rex  v.  Bourton 
upon  Dunsmore  {a)  may  be  cited  on  the  other  side,  but 
there  the  party  making  the  engagement  was  a  mar- 
ried woman,  and  incapable  of  contracting.  It  may  be 
said  that,  as  the  4/.  was  paid  out  of  the  funds  of  a 
public  charity,  it  need  not  have  been  stated  in  the  in- 
denture, and  that  no  duty  being  payable  in  respect  of 
it,  the  stamp  was  sufficient  for  an  indenture  with  a  1/. 
premium.  But  the  statute  enacts  that  aU  indentures, 
wherein  shall  not  be  truly  inserted  and  written  the  full 
sum  or  sums  of  money  received,  or  in  any  way,  directly 
or  indirectly,  given,  paid,  secured,  or  contracted  for, 
with,  or  in  relation  to  the  apprentice,  shall  be  void ;  and 
a  penalty  is  added,  viz.  incapacity  to  acquire  freedom  or 
to  follow  the  trade ;  the  indenture,  therefore,  is  abso- 
lutely void,  and  not  merely  voidable.  The  Court  here 
called  upon 

StarJcie  and  Sir  G.  LewtUj  contra.  It  appears  by  the 
indenture  that  4/.  was  paid  to  the  master  as  the  con- 
sideration for  his  taking  the  apprentice ;  and  no  more 
was  paid  before  the  execution  of  the  indenture.  There 
was  no  binding  contract  to  pay  more :  the  promise  by 

(a)  9B.4;C.  878. 

Vol.  III.  F  f  the 


Bailoov. 
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18S9.       the  mother  was  a  mere  honorary  engagement,  and  there^ 

^    „         fore  not  within  the  act  accordinir  to  Rex  v.  Burton  upon 
Tb^Kiiia  ^  f 

mgama       Dunsmore  (a).     The  master  could  not  have  maintained 

Thalohabiu  . 

•msor  any  action  for  the  12.,  after  having  admitted,  by  the  in- 
denture^ that  the  4/L  was  the  consideration  paid.  The 
engagement  to  pay  an  additional  1/.  was  also  void,  as 
being  a  fraud  on  the  trustees  of  the  charity.  Besides,  it 
does  not  appear  that  the  mother  was  not  a  married 
woman.  [Parke  J.  She  is  mentioned  as  the  consenting 
party  to  the  indenture.]  The  statute  8  Ann.  c.  9.  is  a 
mere  revenue  law ;  and  the  stamp  being  sufficient,  the 
revenue  could  not  be  defrauded,  and  the  1/.  need  not 
have  been  inserted.  In  Rex  v.  Oadby  {b\  it  was  held 
that  the  premium  given  by  the  parish  officers,  upon  the 
binding  out  of  a  poor  apprentice,  need  not  be  set  out  in 
the  indenture  in  words  at  length,  such  an  indenture 
being  exempted  from  any  duty  by  8  Ann.  c,  9.  s.  40.,  and 
the  insertion  of  the  premium  being  required  for  no  other 
purpose  than  to  ascertain  the  amount  of  the  duty. 

Lord  Tenterden  C.  J.  The  object  of  the  legis- 
lature undoubtedly  was  to  secure  the  insertion  in  the 
indenture  of  the  whole  sum  paid  or  contracted  for  with 
the  apprentice.  But  the  thirty-ninth  section  evidently 
refers  to  cases  where  a  duty  is  payable,  whereas  in  Rex 
V.  Oadby  {b)  no  duty  whatever  was  payable,  because  the 
whole  premium  was  defrayed  by  public  charity.  That 
is  not  so  here.  Then  it  is  said,  that  according  to  Rex  v. 
Bourton  upon  Dunsmore  {a\  unless  there  be  a  binding 
contract  for  the  payment  of  the  sum  with  the  apprentice 
ke^  it  need  not  be  inserted  in  the  indenture.     But  there 

(a)  9B.iC.672.^  (b)  XB.^A.All, 

the 
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the  decision  turned  upon  the  disability  of  the  contract- 
ing par^,  who  was  a  feme  covert.  Here  we  cannot 
presume  that  the  pauper's  mother  (who  is  named  as  the 
consenting  party  in  the  indenture)  was  a  feme  covert. 
It  is  said  that  the  contract  for  the  additional  sum  was 
void  by  the  act  of  parliament,  and  that  the  master  could 
not  have  sued  for  this  sum,  which  was  not  mentioned 
in  the  indenture.  We  are  not  called  upon  to  decide 
how  that  would  have  been,  if  an  action  had  been  brought 
by  the  master ;  because  the  clear  intention  of  the  legis- 
lature was,  that  every  thing  received,  given,  paid,  se* 
cured,  or  contracted  to  be  paid  with  the  apprentice^ 
should  be  inserted  in  the  indenture.  Here  there  was  a 
contract  to  pay  a  sum  not  inserted.  A  party  capable 
of  contracting,  and  making  such  a  contract,  though  it 
were  honorary,  might  not  know  that  the  statute  would 
protect  him  from  its  performance ;  but  a  married  woman 
must  be  presumed  to  know  that  she  is  not  liable  upon  a 
contract  made  by  her.  Perhaps  it  would  have  been  bet- 
ter if  the  legislature  had  enacted,  that  all  engagements 
to  pay  more  than  the  sum  mentioned  in  the  indenture 
should  be  utterly  void.  But  the  words  of  the  statute, 
as  they  bear  upon  this  case,  are  so  unambiguous,  that 
without  repealing  the  clause  we  cannot  hold  this  inden- 
ture to  be  valid. 


1832. 

The  Kiirci 

agtnnsi 

The  Inhabit. 

anuof 

Baildow. 


LiTTLEDALE  J.  The  principal  object  .of  the  statute 
of  Anne  was  to  compel  the  payment  of  a  duty  in  pro« 
portion  to  the  amount  of  premium  paid  with  the 
apprentice.  Section  32.  directs  that  the  duty  shall  be 
paid  by  the  master.  If  it  were  to  be  paid  by  the  person 
putting  out  the  apprentice,  it  might  then  have  been  said 
to  be  sufficient  to  require  insertion  of  the  sum  paid  by 

F  f  2  him ; 
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18S2.       him;  but  the  master  must  know,  where  two  or  three 

contribute,  what  is  paid  in  the  whole.     The  words  of 
The  KiH«  '  ^  ^ 

agamu       the  Statute  are  too  plain  to  be  s^ot  over. 

The  Inhabit- 
ants  of 

Parke  J.  The  indenture  is  void,  within  the  express 
words  of  the  8  Ann.  c.  9.  s.  39.  The  question  is,  whether 
every  sum  of  money  contracted  for,  with,  or  in  relation 
to  the  apprentice.  Was  inserted  in  this  indenture  ?  Now, 
what  was  the  sum  contracted  for  at  the  execution  of  the 
indenture  ?  It  is  stated  that  the  pauper's  mother  (who 
must  be  taken  to  be  a  feme  sole),  before  he  was  bound, 
entered  into  an  engagement  with  the  master  to  give  Him 
1/.,  in  addition  to  thc^  4/.  to  be  paid  by  the  charity.  In 
Bex  V.  Bourtoti  upon  Dtmsmore  (a)  the  woman  was  mar- 
ried, and  incapable  of  making  any  contract ;  and  if  she 
had  been  competent,  the  promise  was  not  to  pay  any 
specific  sum.  It  has  been  said  that  the  present  agree- 
ment was  void,  as  being  a  fraud  on  the  trustees  of  the 
charity ;  but  the  case  does  not  shew  that  they  agreed  to 
give  4/.  on  the  faith  that  no  more  was  to  be  given.  If 
it  had  been  so,  the  agreement  by  the  mother  might, 
perhaps,  have  been  void,  within  the  case  of  Jackson  v. 
Duchaire  {b). 

Patteson  J.  The  mother,  in  this  case,  contracted 
for  payment  of  a  sum  with  or  in  relation  to  the  appren- 
tice, within  the  words  of  section  39.,  and  nothing  can  be 
stronger  than  those  words  are  (c). 

Order  of  sessions  confirmed. 

(a)  9B,4;C.  87?.  (&)  3  7.  R.  551 .  (c)  See  also  Sect.  43. 
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Shefpard  against  Hall  and  Three  Others.      Tkurtdatf, 

^  April  26Uu 

T^RESPASS  for  breaking  and  entering  the  plaintiff's  1°  treipaw  for 

-■-  I       1  .        1  .  selling  weigbts 

dwelling-house  and  taking  his  goods,  to  wit,  scales,  and  measures, 
weights,  &c.     The  defendants  pleaded  that  they,  with  aots  pleaded. 


divers,  to  wit,  twenty  others,  were  duly  sworn  as  a  leet  ^^l^  ^j^jj 
jury  of  the  manor  court  of  Stepney^  to  enquire  of  weights,  f^^^  ^the« 
scales,  anil  measures,  according:  to  the  custom  of  the  ««**«ftj»'y» 

°  according  to  the 

manor;  and  that  the  said  jury  so  sworn,  &c.  were  au-  custom  of  the 

manor  of  Step^ 

thorized  by  the  custom  to  seize  and  carry  away  defective  neys  and  that 

the  custom  was 

weights,  scales,  or  measures,  and  to  enter  shops  within  for  the  jury  to 

the  manor  by  day  for  the  purpose  of  their  enquiry.  They  amine  weighu 

then  stated  that  the  plaintiff  was  an  inhabitant  of  the  tHthln^die 

manor,  using  weights,  scales,  and  measures  in  his  trade;  ^"^J^em  if 

and  that  the  defendants^  being  on  such  jury  so  sworn  as  ^^«cti|e;  and 

aforesaid,    made   enquiry  of   and    examined   the  said  that  they,  Uie 

defendants, 

weights,  scales,  and  measures,    and  for  that   purpose  hdngonwdi 

jury  so  sworn 

entered  the   plaintiff's  shop   by  day,   and   found   the  as  aforesaid, 

•   t  I  I  II**  \        e         .1      examined  and 

weights,  scales,  and  measures  detective ;  wherefore  the  seised  the 
said  defendants^  so  being  on  such  Jury  sworn  as  aforesaid,  heights  and 
seized  and  took  away  the  same,  being  the  goods  and  ™^^2bAey 
chattels  mentioned  in  the  declaration:  and  it  was  after-  ^und  defectite. 

'  Rephcation,  de 

wards  presented  by  them  as  such  jurors  so  sworn  as  injuriA.    There 

''  ''  was  evidence  at 

aforesaid,  at  the  court  leet,  that  the  plaintiff  had  used  the  trial  that 

.  ,  .      only  five  4>f  the 

the  said  defective  weights,  scales,  and  measures  within  icet  jurors  were 

actuaUy  in  the 

the  manor.     Replication,  de  injuria,  whereupon  issue  plaintiff's  shop 
was  joined.     At  the  trial  before  Lord  Tenterden  C.  J.,  ftndanu  made 

the  seisure 
there,  though  the  rest  were  close  at  hand ;  but  the  Judge  refused  to  let  any  question  go  to 
tlie  jury  on  this  part  of  the  case,  being  of  opinion  that  the  objection  was  on  the  record  : 
•    Held,  that  the  objection  was  en  the  record,  and  was  valid;  it  not  appearing  by  the  plea 
that  the  examination  and  seizure  were  made  by  the  jury  sworn  at  the  court  leet,  according 
to  the  custom. 

F  f  3  a^ 
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1882.  at  the  sittings  in  Middlesex  after  Trinity  term  1881,  it 
"""""  appeared  that  on  the  day  in  question  the  jury  sworn  as 
a^dntt  above  mentioned  had  gone  out  upon  the  enquiry,  but 
only  five  were  in  the  plaintiff's  shop  when  the  examin- 
ation and  seizure  by  the  defendants  took  place :  the  rest, 
however,  were  dose  at  hand  in  another  shop  in  the  same 
street,  and  the  jurors  were  always  in  sight  of  each  other. 
It  was  contended  on  behalf  of  the  plainti£^  that  upon 
this  evidence  it  did  not  appear  that  twelve  jurors  were 
together,  as  they  ought  to  have  been,  when  the  pro- 
ceedings were  taken.  Liord  Tenterden  was  of  opinion 
that  the  objection,  if  it  arose,  was  upon  the  record; 
he,  therefore,  left  to  the  jury,  as  the  only  question  of 
&ct  in  the  case,  whether  or  not  the  defendants  took 
away  any  scales  or  weights  that  were  not  defective; 
and  the  defendants  had  a  verdict.  A  rule  was  after- 
wards obtained,  calling  upon  them  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plainti£^  non 
obstante  veredicto,  or  a  new  trial  had. 

Campbell  and  22.  V.  Richards  now  shewed  cause.  The 
plea  is  maintainable,  and  was  supported  by  the  evidence. 
The  four  defendants  are  charged  with  a  trespass,  and 
justify  as  having  been  on  the  leet  jury  when  the  acts  in 
question  were  done.  The  words  used  sufficiently  shew 
that  their  acts  were  the  acts  of  the  jury;  for  it  could 
not  properly  be  said  that  the  defendants  were  on  the 
jury,  unless  the  whole  body  were  acting  together  in  that 
character.  It  was  not  necessary  to  allege,  that  every 
juryman  was  actually  in  the  shop  at  the  time  the  seizure 
was  made.  And  admitting  the  averment  here  to  be 
ambiguous,  and  that  it  is  not  alleged  with  sufficient 
precision  that  the  defendants  and  the  rest  of  the  jury 

were 
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were  acting  together,  this  is  only  a  defective  statement        1^S^# 
of  the  right  on  which  the  parties  rely;  and  such  defect       " 
18  cured  by  verdict,  where  the  matter  so  imperfectly  stated        agthut 
must  necessarily  have  been  proved ;  Wicker  v.  Norris  (a), 
Avery  v.  Hoole  {b).     So,  in  Ixnrd  HurUingtower  v.  Gardi* 
ner  (c),  it  was  held  that  an  ambiguous  expression  in  a 
declaration  must,  after  verdict  for  the  plaintiff,  be  taken 
in  that  sense  which  will  sustain  the  verdict     The  evi- 
dence was  sufficient;  for  although  the  jurymen  were  not 
all  in  the  shop,  yet  there  was  such  a  constructive  presence 
of  those  outside,  as  would  make  all  parties  principals  in 
a  case  of  burglary. 

Sir  James  Scarlett  and  Steer^  contril.  The  presump- 
tion that  enough  was  proved  on  the  trial  to  sustain  a 
verdict  does  not  arise  %ere,  because  the  defect  of  proof 
which  is  now  relied  upon  was  expressly  pointed  out  at 
the  trial;  and  the  Lord  Chief  Justice  held  that  no  ob- 
jection could  be  taken  on  that  ground,  and  left  the  case 
to  the  jury  solely  upon  the  question,  whether  or  not  the 
weights  and  measures  were  deficient.  Either  that  ruling 
was  incorrect,  or  the  objection  arises  on  the  record. 
The  plea  alleges  that  the  defendants  (who  are  only  four 
of  the  jury),  being  on  the  juryy  entered  the  shop  and 
seized  the  weights  and  scales.  That  cannot  be  con- 
strued into  an  averment  that  the  whole  jury  acted  in  the 
seizure. 

Lord  Tenterden  C.J.  I  am  of  opinion  that  this* 
tras  a  valid  objection  on  the  record,  and  that  the  plain- 
tiff must  have  judgment  non  obstante  veredicto.  The 
custom  of  the  manor  is  alleged  in  the  plea  to  be,  that 

(a)  Case*  temp.  HarduHeke,  116.  (6)  Co^tjK  885. 

(c)   1^.4^C.297. 

Ff  ^  tbd 


436  CASES  IN  EASTER  TERM 

1882.  the  jury,  so  sworn  and  adjourned  as  is  before  mentioned, 
may  enter  shops  within  the  manor,  and  seize,  take,  and 

Against  carry  away  such  weights  and  measures  as  they  find  to  be 
false  and  deficient.  The  plea  also  states,  that  the  de- 
fendants, with  diversj  to  wit,  twenty  other  residents  on  the 
manor,  were  duly  sworn  as  a  jury  to  enquire  concerning 
weights  and  measures,  and  that  afterwards  the  defend'' 
antSf  being  on  such  jury ^  entered  the  house  of  the  plaintifi» 
and  seized  the  weights  and  measures,  which  they  found 
defective.  The  defendants,  therefore,  upon  this  record, 
do  not  bring  themselves  within  the  custom  relied  upon. 

LiTTLEDALE  J.  I  am  of  the  same  opinion,  and  I 
think  there  is  no  ambiguity  on  this  record.  The  alle- 
gation that  the  defendants,  and  divers,  to  wit,  twenty 
other  residents,  were  sworn  on  the  jury,  shews  at  all 
events  that  more  persons  than  the  defendants  were  on 
the  jury,  and  the  custom,  as  set  out,  is,  that  the  said  jury, 
so  sworn  and  adjourned,  shall  enter  and  seize.  And  in- 
dependently of  this  objection,  1  think  it  could  not  have 
been  intended  after  verdict  that  the  leet  jurors  were 
proved  to  have  been  all  acting  together,  because  the 
plaintiff's  counsel  offered  to  put  the  case  to  the  jury 
upon  the  fact  that  the  defendants  were  acting  sepa- 
rately ;  but  the  Lord  Chief  Justice  was  of  opinion  that 
he  could  not  do  so. 

Parke  J.  I  have  had  some  doubt  whether  the  ob- 
jection properly  arose  on  the  record  or  on  the  evidence ; 
but  as  it  is  evident  that,  either  in  one  way  or  the  other, 
the  plaintiff  would  be  entitled  to  succeed  on  one  part  of 
his  rule,  and  as  the  rest  of  the  Court  think  the  objection 
is  on  the  record,  it  is  the  less  material  that  I  should  ex- 
t)ress  a  decided  opinion. 

Patteson 


Hall. 
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Patteson  J.     I  am  of  opinion  that  the  objection  is        1832. 
on  the  record;  and  it  appears  to  me  that  there  is  no        — — 

,  Shiypard 

ambiguity  in  the  expression  "  being  on  such  jury.'*  I  agahut 
thbk  that  in  Lord  HurUingtower  v.  Gardiner  {a)  the 
question  of  an  ambiguous  expression  being  cured  by 
verdict  did  not  properly  arise ;  for  it  seems  to  me  that 
the  words  "  to  give  his  vote"  in  that  case  were  clearly 
prospective. 

Judgment  for  the  plaintiff,  non  obstante  veredicto. 

(a)  1  A  4-  (7.  297. 


Green  against  Elgie.  Thundi^, 

Jipiil  26Ui. 


'to 


TN  Michaelmas  term  1829  the  plaintiff  Green  reco-  inabill  of'V^^'^-^^^i^ 

vered  judgment  against  the  defendant  for  3338/.  and  i^e  a/^am 

134/.  damages  and  costs,  and  in  May  1880,  he  caused  a  on  promSLj 

fi*  fa.  directed  to  the  sheriff  of  Worcester  to  issue  against  Ji>e  affidiTjt  u> 

^  hold  to  bail 

the  defendant's  goods.  The  sheriff  of  that  county  entered  »tated,  that  the 

defendant  was 

into  possession  of  defendant's  house  and  furniture,  and  indebted  to  the 

plaintiff  on  a 

continued  in  possession  for  several  days,  when  he  with-  judgment, 

drew   upon  being  told   that  the  house  and  furniture  was  an  i'rregu- 

were  not  the  defendant's  property.     In  December  1830  end2ie7di? 

the  pkintiff  caused  another  fi.  fa.  to  be  issued  directed  b^^diMharTOd 

to  the  sheriff  of  Middlesex^  and  the  latter  seized  and  ?°  entering 

into  arecog- 

sold  defendant's  soods  to  the  amount  of  68/.     There  nizanceofball 

^  ,  for  40^. : 

was  no  return  to  either  of  these  writs.     The  defendant      Held^se- 
was  afterwards  arrested  in  this   cause  at  the  suit  of  was  no'ground 
Green^   by  virtue  of  a  bill  of  Middlesex  founded  on  thepro^dingi 
an  affidavit  of  Green^  that  the  defendant  was  indebted  tSat'thf  pWi2^' 

tiff  had  issued 
two  writs  of  fl. 

fa.,  and  caused  part  of  the  debt  to  bo  leried  under  the  second;  and  that  no  return  bad  been 

made  to  eittier. 

to 


Elqii. 
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1882.  to  bim  in  I8OO/.9  on  a  judgment  for  the  sums  of  SS3SL 
and  134/.  damages  and  costs,  recovered  in  this  Court 

againti  by  Green  against  the  defendant*  The  ac  etiam  clause 
was  upon  promises.  A  rule  nisi  had  been  obtained  for 
setting  aside  the  proceedings  for  irregularity,  or  for  de- 
livering up  the  bail  bond  to  be  cancelled  upon  the  de- 
fendant filing  common  bail ;  on  the  grounds,  first,  that 
no  return  having  been  made  to  the  writs  of  fi.  fa.,  the 
plaintiff  could  not  arrest  the  defendant ;  secondly,  that 
there  was  a  variance  between  the  affidavit  to  hold  to  bail 
and  the  ac  etiam  clause  in  the  bill  of  Middlesex,-  the 
former  stating  the  action  to  be  founded  on  a  judgment, 
the  latter,  on  promises. 

Campbell  now  shewed  cause.  .  It  must  be  conceded 
that  where  part  of  the  debt  and  costs  has  been  levied 
on  a  fi.  fa.,  the  plaintiff  cannot  regularly  sue  out  another 
fi.fa*,  or  a  capias  ad  satisfaciendum,  before  the  return  of 
the  first  writ  (?¥(/£/,  996.  9th  edit.);  but  that  is  upon 
the  principle  that  an  execution  must  be  deemed  a 
satisfaction  of  the  debt  until  the  contrary  appears.  Now 
here  it  do^s  appear,  by  the  affidavit  of  the  plaintiff  to 
hold  to  bail,  that  the  debt  has  not  been  satisfied.  The 
presumption,  therefore,  of  its  having  been  satisfied  by 
the^  execution  is  rebutted  by  the  oath  of  the  plaintiff* 
The  second  objection  is  premature,  there  being  no  de- 
claration. 

fVAiie  and  FMettj  contra.  The  rule  of  law  is,  that  if 
a  man  seize  the  goods  of  his  debtor  he  cannot  take  his 
body  also,  except  for  the  residue  of  his  debt ;  and  there 
must  be  a  return  of  the  sheriff  to  the  first  writ,  in  order 
to  bind  the  creditor  as  to  the  residue ;    Miller  v.  Par-^ 

nellj 


Eloii* 
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nett{a\  Wilson  v.  Kir^st(m{b).     That  principle  applies        )8SS. 
to  the  present  case.     Then  as  to  the  variance :  the  ac  ^^ 

etiam  clause  states  the  action  to  be  foundeci  on  promises ;        a^iaina 
the  affidavit  to  hold  to  bail  is  upon  a  judgment  obtained 
in  this  Court,  so  that  it  must  be  in  debt     The  defend- 
ant, therefore,  b  entitled  to  be  discharged  upon  filing 
common  bail.     {Tidd^  188.  294.  9th edit) 

Lord  Tenterden  C.  J.  I  think  there  is  no  weight 
in  the  first  objection.  The  plaintiff*  might  declare  in  an 
action  on  the  judgment,  without  stating  that  a  fi.  fa.  had 
ever  issued  or  been  returned,  or  that  any  part  of  the 
debt  had  been  levied ;  and  if  the  debt,  or  any  part  of  it, 
had  been  levied,  that  might  be  pleaded  in  answer  to  the 
action  on  the  judgment,  but  would  be  no  ground  for  set- 
ting aside  the  writ  for  irregularity.  As  far  as  respects 
that  point,  therefore,  there  is  no  reason  for  the  present 
application.  As  to  the  second  objection,  that  in  the  bill 
of  Middlesex^  the  action  is  stated  to  be  founded  on  pro- 
mises, and,  in  the  affidavit  to  hold  to  bail,  on  a  judg- 
ment obtained  in  this  Court,  in  which  case,  the  action 
must  be  in  debt ;  it  seems  to  me  that  that  is  an  irr^U" 
larity ;  but  it  is  one  which,  since  the  rules  of  courtf 

Hilary  term,  2  W.  4.  {Reg.  \0.\  entitles  the  defendant  to 
be  discharged,  not  upon  filing  common  bail,  but  on 

putting  in  bail  to  the  amount  of  4(ML 

LiTTLEDALE  J.  It  appears  from  the  year  book^ 
20  H,  6.  24  a.  25  i.,  cited  in  Vesey  v.  Harris  {c\  to  have 
been  once  doubted  whether  the  defendant  could  plead  to 
an  action  oo  a  judgment  that  the  debt  Was  levied  under  a 

(a)  2  Mitrth.  78.  (6)  S  (Mty'9  Rep*  209;  (^)  Cto.  Car.  8S8. 

fi.  fa; 
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18S2. 


Oeixk 

agttinti 
EuQim, 


fi.  fa.  It  was  held  in  the  last-mentioned  case  that  such 
a  plea  was  good ;  and  here,  if  any  part  of  the  debt  has 
been  levied  the  defendant  may  plead  that  in  answer  to 
the  action  either  wholly  or  in  part. 

Parke  J.  If  a  judgment  has  been  satisfied  by  a  levy 
under  a  fi.  fa.,  the  defendant  may  plead  that  to  an  action 
on  the  judgment ;  but  it  is  no  ground  for  setting  aside 
the  proceedings  for  irregularity.    . 

Patteson  J.  concurred. 

Rule  absolute,  that  the  recognizance  of  bail 
be  confined  to  40/.,  and  that  all  proceed- 
ings on  the  bail-bond  be  stayed  on  per- 
fecting bail  to  that  amount. 


Thunday, 
AffU  86th. 

The  «Utute  of 
Marlbridge  ei* 
tends  to  goods 
distrained  for  a 
poor  rate,  and 
the  sheriff  must 
replery  sach 
goods  on 
plaint. 


Sabourin  against  Marshall  and  Another^ 

1'^ECLARATION  stated,  that  .a  distress  had  been 
made  by  one  R.  H.  under  colour  and  pretence  of 
a  certain  warrant  under  the  hand  of  J,  B.j  a  justice  of 
peace  for  the  county  of  Middlesex^  upon  certain  goods 
and  chattels  of  the  plaintiff,  to  wit,  &c.  being  in  a 
certain  house  described  in  the  declaration,  for  1/.  15., 
alleged  to  be  due  on  account  of  a  poor-rate  for  the 
relief  of  the  poor  of  the  parish  of  Si.  Matthew^  Bcthnal 
Greerij  under  colour  and  pretence  of  a  local  act  of  the 
55  G.  3.;  which  distress  had  been  impounded  in  a  certain 
house  also  described;  that  the  defendants  .were  sheriff 
of  the  county  of  Middlesexj  and  it  was  their  duty  to 
grant  and  make  replevy  of,  and  deliver  the  said  goods 

and 
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and  chattels  to  the  plaintiff  upon^  being  legally  required        1882. 
so  to  do ;  and  the  plaintiff  was  legally  entitled  to  re-       — — 

Saxoumn 

plevy,  and  have  back  his  said  goods  and  chattels,  in  against 
pursuance  of  the  statute  in  that  case  made  and  pro- 
videdy  and  to  try  the  validity  of  the  said  distress  upon 
finding  and  delivering  to  the  sheriff  pledges  for  pur- 
suing his  suit  against  the  said  R.  H.^  for  so  taking 
and  distraining  the  said  goods  and  chattels,  and  for 
the  return  thereof^  if  a  return  should  be  awarded  ;  and 
also  upon  causing  two  responsible  persons  as  sureties  to 
join  him,  the  plaintiff,  in  a  bond  to  the  sheriff  iq  double 
the  value  of  the  goods  and  chattels  so  distrained  as 
aforesaid,  (the  value  to  be  ascertained  according  to  the 
statute  in  such  case  made  and  provided),  and  conditioned 
for  prosecuting  the  suit  of  replevin  of  the  plaintiff  against 
the  said  R.  H.  for  the  taking  of  the  said  goods  and 
chattels  with  effect  and  without  delay,  and  for  duly  re- 
turning the  said  goods  and  chattels  so  distrained  in  case 
a  return  should  be  awarded,  to  wit,  at,  &c.  The  de- 
claration then  stated  that  the  plaintiff,  within  the  time 
allowed  by  law  for  replevying  the  distress,  was  ready 
and  willing,  and  offered  to  defendants,  so  being  sheriff 
as  aforesaid,  to  find  and  deliver  to  the  said  sheriff 
pledges  for  prosecuting  his  suit,  &c.;  and  also  for  the 
return  of  the  goods,  if  awarded ;  and  also  to  cause  two 
responsible  sureties,  to  wit,  C.  D.  and  E.  Jf.,  to  join, 
and  the  plaintiff  and  the  said  two  persons  were  ready 
and  willing,  and  offered  to  join,  in  executing  a  joint 
and  several  bond  to  defendants  as  such  sherifi^  con- 
ditioned as  aforesaid ;  yet  the  defendants,  not  regarding 
their  duty,  &c.  nor  the  statute,  refused  to  accept  such 
pledges  and  sureties,  or  to  take  such  bond,  or  to  make 
deliverance  or  replevy  of  the  said  goods  and  chattels^  &c* 

By 
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1SS2.       By  means  whereof  &c.     Flea,  not  guilty.     A  verdict 
having  been  found  for  the  plaintiff,  &c. 


8AM>VRnr 

iLU 


Burckell  now  moved  to  arrest  the  judgment  An 
action  is  not  maintainable  against  a  sherifif  for  refusing 
to  grant  a  replevin  on  plaint  without  writ  At  common 
law  the  proceedings  in  replevin  commenced  with  suing 
out  of  Chancery  a  writ  directed  to  the  sheriff,  complain- 
ing of  an  unjust  taking  and  detaining  of  the  goods, 
and  that  gave  the  sheriff  a  judicial  authority  to  deter- 
mine the  matter  in  the  county  court;  but  great  delay 
frequently  arising  from  the  necessity  of  such  application 
to  Chancery,  the  statute  of  Marlbridge^  52  Hen.  S.  c.  21., 
provides,  '*  that  if  the  beasts  of  any  man  be  taken,  and 
wrongfully  withholden,  the  sheriff,  after  complaint  made 
to  him  thereof,  may  deliver  them  without  let  or  gain- 
saying of  him  that  took  the  beasts."  That  statute  was 
made  to  remedy  the  oppression  of  great  men  against 
their  tenants  g  2  Inst,  103. ;  and  does  not  extend  to  goods 
distrained  for  a  poor-rate,  for  in  that  case  the  distress  is 
in  the  nature  of  an  execution.  It  is  said  in  Gilbert  an 
Distresses^  p.  13.  (ed.  1794.)  that  a  distress,  in  the  genuine 
sense  of  the  word,  was  no  more  than  a  pain  on  the 
tenant,  and  a  pledge  in  the  lord^s  hands  to  enforce  the 
service;  and,  therefore,  it  could  not  be  sold  till  2W.SfM. 
c.  5.;  but  that  distringas  for  a  fine,  as  it  was  issued  in  the 
king^s  name,  and  as  the  lord  might  sell,  was  rather  in 
the  nature  of  an  execution.  It  is  laid  down  in  the  same 
work,  p.  38.,  and  was  held  in  Hutchins  v.  Chambers  (a), 
that  the  statute  51  Hen.  3.  5/.  4.  (which  enacts,  "  that 
none  shall  be  distrained  by  the  beasts  of  his  plough  or 

(a)  1  Burr.  582. 

his 
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his  sheep,  either  by  the  king  or  any  other,  where  there       18S2. 
is  another  sufficient  distress,")  applies  only  to  distresses       ''^~* 
for  rents,  amerciaments,  &c.,  but  not  to  particular  dis-       agnhui 
tresses  under  statutes,  whtch  are  rather  tn  the  nature  of 
executions  i  not,  therefore,  to  distresses  for  poor-rates, 
which  are  a  parliamentary  remedy,  unknown  at  the  time 
of  the  statute,  for  a  public  duty.     Then,  if  this  statute^ 
though  declaratory  of  the  common  law,  and  though  the 
king  be  named  in  it,  will  not  extend  to  a  distress  for 
poor-rates,  a  fortiori,  such  distress  is  not  within  the  sta- 
tute of  Marlbridge.     Besides,  pleas  in  the  county  court 
must  be  determined  by  wager  of  law,  unless  a  jury 
trial  be  authorized  by  prescription,  or  writ  of  justicies ; 
52  Hen.  3.  c.  22.,  2  Inst.  142.,  Dalton's  Sheriffy  cap.  112., 
FincVs  LaWj  117.;  whereas  by  43  Eliz.  c.  2.  s.  4.,  if  an 
issue  be  joined  in  any  action  for  taking  a  distress  upon 
the  pleadings  there  specified,  such  issue  must  be  tried 
by  a  jury.     This  shews  that  replevin  by  plaint  does  not 
lie  in  the  case  of  a  poor-rate. 

Lord  Temterden  C.  J.  I  think  there  should  be  no 
rule  in  this  case.  Before  the  statute  of  Marlbridge^ 
when  a  man's  beasts  or  goods  were  distrained  and  im- 
pounded, the  owner  had  no  other  remedy  than  a  writ  of 
replevin,  and  this  was  attended  with  considerable  delay. 
That  statute  was  intended  to  give  a  more  expeditious 
mode  of  getting  back  goods  illegally  distrained.  It  is  a 
remedial  act,  and  ought  to  be  liberally  construed ;  and  so 
construed,  I  think  it  may  well  embrace  all  cases  to  which 
replevin  by  writ  was  otherwise  applicable.  The  statute 
43  Eliz,  c.  2.  gives  the  power  of  levying  poor-rates  by 
distress  and  sale;  and  section  19.,  by  implication,  gives 
the  power  to  replevy  for  goods  unlawfully  distrained ; 

for 
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1882.       for  it  enacts,   that  in   an  action   brought  for  taking 

r  any  distress  for  a  poor-rate^  the  defendant  may  make 

agpinti       avowry  or  coimizance.     The  leeislature  must  be  under- 

Maesuall.  .  . 

stood,  from  that  section,  to  have  intended  that  the  par^ 
whose  goods  were  unlawfully  taken  might  replevy  by 
any  mode  then  known  to  the  law ;  for  the  remedy  is  not 
confined  expressly  to  replevin  by  writ,  and  replevin  by 
plaint  is  more  simple  and  less  expensive.  But  it  is  said, 
that  the  action  of  replevin,  if  commenced  by  plaint  in 
the  county  court,  must  be  determined  by  wager  of  law, 
and  that  the  statute  of  43  Eliz.  c.  2.  5.  19.  requires  that 
the  issue  joined  in  any  action  brought  for  taking  of  any 
unlawful  distress  for  a  poor-rate,  shall  be  tried  by 
verdict  of  twelve  men,  and  not  otherwise.  I  think  the 
meaning  of  that  provision  is,  that  in  whatever  court  such 
action  may  be  brought,  the  issue  joined  in  it  must  be 
tried  by  a  jury ;  and  that,  if  replevin  by  plaint,  there- 
fore, be  brought  in  the  county  court,  the  issue  must  be 
tried  by  a  jury,  and  not  by  wager  of  law. 

Rule  refused. 
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Saunders  against  Drew  and  Others,  Executors  FHday, 

of  James  Drew. 

A  SSUMPSIT  on  promises  by  the  testator  for  money  By  a  charter- 

Darty  of  af- 

bad  and  received,  &c.;  plea,  the  general  issue.     At  ircightment  for 
the  trial,  before  Lord  Tenterden  C.  J.,  at  the  sittings  in  ^^^^JT 
London  after  Hilary  term  1831,  a  verdict  was  found  j^^Jl^^^ 
for  the  Plaintiff  for  809/.,  subject  to  the  opinion  of  this  <»"  ^^  !**"^ 

^         ^  ^  terms,  it  was 

Court  on  the  followinir  case.  further  agreed, 

^  that  the 

By  a  charterparty  of  affreightment  between  Z)r€W,  the  freighter,  if  he 

thought  proper^ 

testator,  then  owner  of  a  ship  in  the  river  Thames  called  might  hire  Uie 
the  John,  of  the  one  part,  and  the  plaintiff,  a  merchant,  intermediate 
of  the  other,  the  said  Drew  let,  and  the  plaintiff  hired,  ^JJIfn'limits^ 
the  said  ship  to   take  a  cargo  to  Calcutta^  and  after  JjJ^^^V*" 
delivering  the  same,  to  carry  a  cargo  of  grain  to  the  Isle  ™°2^*'  ^^ 
of  France^  and  from  thence  to  bring  a  cargo  of  sugar  to  ^«  ?f^ 
the  port  of  London  on  the  usual  terms.     The  charter-*  the  Tessel  for 

I      r  11       •         «•  suchvojrage, 

party  contained  a  clause  to  the  following  effect :  —  and  the  com- 

It  is  likewise  provided,  &c.,  that  if  the  said  freighter  men  should  be 
shall  be  desirous  of  hiring  the  said  ship  for  any  voyage  Ji^nec«8itfie» 
or  voyages  to  the  eastward  of  the  Cape  of  Good  Hope^  JJ^^ijon  of 
he  shall  be  at  liberty  to  do  so  for  any  period  not  less  J^*\»<*»  *^V.^ 
than  six  nor  exceeding  eighteen  months;  and  in  such  to  pay  the 

^  owner  for  such 

event,  the  master  of  the  ship,  or  some  other  proper  person  voyage  at  the 

rate  of  i/.  a  ton 
per  month  on 

the  ship's  tonnage,  and  to  pay  four  months  of  such  hire  in  advance,  and  at  the  end  of  six 

months  two  furdier  months*  pay,  and  sa in  every  succeeding  two  months;  and  the  baknce 

due  at  the  termination  of  such  hiring,  in  cash  or  approved  bUls. 

It  was  further  stipulated,  that  if  the  vessel  should  be  lost  or  captured,  the  freight  by  time 

should  b«  payable  up  to  the  period  when  she  should  be  so  lost  or  captured,  or  last  heard  of: 
Held,  that  under  the  former  clauses  of  this  agreement,  the  freighter  could  not  claim  a^ 

return  of  any  part  of  the  four  months*  advance,  on  the  vessel  being  lost  within  that  period  ; 

1)ut  that  the  advance,  being  in  resjiect  of  freight,  was  absolute.     And  that  the  stipulatioo* 

on  this  head  was  not  qualiHed  by  the  subsequent  clause. 

Vol.111.  Gg  in       ■*^^^'  -'•'* 
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1832.       in  his  place,  shall  repair  and  refit  the  vessel  for  her  in- 
tended  voyage  or  voyages,  and  shall  load,  unload,  and 

flipmK        reload  such  cargo  or  cargoes,  carry  and  trade  backwards 
and  forwards  to  such  parts  or  places  to  the  eastward  of 
the  Cape  of  Good  Hope^  and  within  the  limits  of  the  J5as^ 
India  Company's  charter,  as  the  freighter  or  his  agents, 
&&  shall  from  time  to  time  direct ;  and  that  during  such 
voyage  or  voyages,   the  vessel's  usual  complement  of 
men,  as  far  as  practicable,  shall  be  kept  up,  and  the 
vessel  be  kept  tight,  staunch,  and  strong,  and  sufficiently 
provided  with  boats,  anchors,  tackle,  provisions,  &c., 
and  all  other  necessaries  proper  for  the  service.     ^*  And 
in  consideration  of  the  premises,  the  said  freighter  doth 
agree  to  pay  unto  the  said  owner,  at  the  rate  of  1/. 
sterling  per  ton  per  calendar  month  for  every  ton  of 
the  said  ship's  register  tonnage,  to  be  computed  from 
the  day  on  which  the  forty  running  days  allowed  for 
loading  and  unloading  at  the  port  at  which  she  may  be  so 
hired  (a),  and  cease  on  her  being  laden  and  finally  de- 
spatched for  the  Isle  of  France^  or  from  thence  to  the  port 
of  London;  and  that  he,  or  his  agents,  &c  shall  and  will 
pay  unto  the  said  master,  four  months  of  such  monthly 
hire  in  advance,  and  at  the  expiration  of  six  months, 
two  further  months'  pay,  and  so  in  every  succeeding 
two  months  during  the  said  monthly  hire;    and    the 
balance  that  may  be  due  at  the  termination  of  the  period 
for  which  she  may  be  so  liired,  either  by  cash  at  the  port 
where  she  may  be  so  discharged,  or  in  approved  bills  on 
London  at  sixty  days'  sight;  and  at  the  expiration  of 
the  time  for  which  she  may  be  so  hired,  load  her  with  a 
full  cargo  of  sugar,  in  bags,  for  the  port  of  London^  as 
liereitt-before  mentioned.     And  it  is  hereby  expressly 

(a)  So  in  Uie  duuterparty. 

declared 
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tieclared  and  agreed,  that  if  the  said  vessel  should  be        18S2. 
lost,  or  captured,  or  wrecked,  the  freight  by  time  shall        

Sauhdem 

be  due  and  payable  up  to  the  time  she  may  be  so  lost,  &c«  agawH 
or  last  heard  of."  It  was  further  stipulated,  that  if  by 
any  accident  the  vessel  should  be  obliged  to  go  into 
dock,  or  undergo  repairs,  and  should  be  detained  more 
than  ten  days,  the  freight  should  cease  from  the  ex- 
piration of  such  ten  days,  and  recommence  when  ready 
for  service  again :  and  in  case  of  the  monthly  freight 
before  mentioned  not  occurring  at  Cakuttay  the  freighter 
agreed  to  advance  200/.  there,  if  necessary,  and  other 
200/.  at  the  Isle  of  France^  on  account  of  the  homeward 
freight,  free  of  interest  and  commission.  Then  followed 
«  stipulation  in  favour  of  the  freighter,  respecting  the 
freight  of  invalids  brought  home  from  ih^Isle  of  Finance. 
And  it  was  agreed  that  the  freighter  should  bear  all 
port  and  other  charges  during  such  time  charter,  but 
«uch  freight  to  be  in  full  for  primage. 

The  ship  made  her  voyage  to  Calcutta^  and  thence  to 
the  Ide  of  France^  and  all  the  terms  of  the  charter- 
party  were  so  far  duly  performed.  At  the  Isle  (^France 
the  plaintiil^  according  to  the  above  mentioned  proviso, 
faired  the  ship  for  a  voyage  to  Calcutta^  and  paid  the 
master  1734/.  for  four  months*  hire  in  advance.  The 
vessel  sailed,  and  was  lost  on  her  voyage  two  months 
•after  the  hiring.  The  question  was,  whether  the  plaintiff 
{who  had  paid  all  the  port  dues  and  other  charges  of 
the  ship,  as  agreed,  during  the  time  of  the  last-mentioned 
fairing)  was  entitled  to  recover  back  any  part  of  the  money 
fae  had  advanced.     This  case  was  now  argued  by 

Rumball  for   the   plaintiff.      The   payment   of   four 
months'  hire  by  the  plaintiff  to  the  owner  was  not  ab- 

G  g  2  solute 
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18S2.       solute  and  unconditional,  but  dependent  on  the  amount 

which   should   actually  be   earned:   the  plaintiff  may 

^garmji  therefore  recover  back  so  much  as  the  ship  did  not  m 
iact  earn.  This  is  merely  a  question  on  the  intention 
of  the  parties  as  disclosed  by  their  agreement  It  is 
not  like  De  Silvale  v.  Kendall  (a) :  there  the  advance 
made  by  the  plaintiff  for  the  vessel's  disbursements  after 
her  arrival  at  Maranhanij  and  before  she  sailed  on  her 
return,  was  held  not  to  be  recoverable;  but  the  agree* 
ment  in  that  case  was  an  ordinary  covenant  to  carry 
goods  on  freight,  and  the  stipulation  for  certain  pay- 
ments at  Maranham  was  intended  to  diminish  the  risky 
incident  to  such  a  covenant,  of  losing  the  whole  freight 
if  the  goods  were  not  delivered.  But  here  no  such  risk 
was  incurred :  the  hire,  being  at  so  much  per  month, 
became  due  at  the  end  of  each  month,  and  did  not  de* 
pend  on  the  ship's  arrival  at  her  port  of  destination; 
according  to  the  doctrine  laid  down  in  Malyne^  p.  lOU 
(cited  in  Abbott  on  Shippings  p.  305.  5th  edit.),  and  con- 
firmed by  Havelock  v.  Geddes  (b).  So  that,  for  as  long 
a  time  as  the  vessel  continued  in  existence,  the  owner 
was  sure  of  his  hire ;  and  therefore  there  was  no  reason 
to  stipulate  for  the  unconditional  payment  insisted  upon 
by  the  defendants,  as  there  might  have  been  in  the  case 
of  an  ordinary  contract  for  freight.  The  intention  of 
this  clause  may  be  inferred  from  the  following  ones, 
which  provide  that  in  case  of  loss  or  capture  the  freight 
by  time  shall  be  payable  up  to  (that  is,  only  up  to)  the 
period  of  such  loss,  &c. ;  and  that  if  the  vessel  should  be 
detained  in  dock,  by  reason  of  any  accident,  more  than 
ten  days,  the  freight  shall  cease:  both  of  which  clauses 
mre  evidently  meant  to  limit  the  liability  of  the  freighter* 

(a)  ^M.i    .37.  (6)  10  East,  555. 

It 
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It  is  also  stipulated,  that  if  the  time  voyage  before  pro-        18S2. 
vided  for,  shall  not  take  place  (in  which  case  the  vessel       -— 

SAUVDIlft 

would  have  to  return  home  upon  the  ordinary  terms  of  againtc 
a  contract  for  freight),  the  freighter  shall  advance  2002. 
at  Calcutta^  and  200/.  at  the  Ide  of  France.  Now,  it  is 
not  probable  that  the  parties  would  agree  for  so  small 
an  advance  as  this  where  the  owner  ran  i^  risk  of  losing 
hb  whole  freight,  and  at  the  same  time  covenant  for  an 
absolute  advance  of  1734/.  upon  the  time  voyage,  where 
the  freight  was  to  accrue  monthly,  and  the  owner  con- 
sequently ran  little  or  no  risk.  Manfield  v.  Matt'- 
land  {a)  shews,  that  where  an  advance  of  money  by  the 
freighter  is  to  be  considered  as  part  of  the  freight,  that 
intention  ought  to  be  expressed  in  unequivocal  terms. 

F.  Pollock  control.  De  Silvale  v.  Kendal  Ifi)  clearly 
shews  that  an  advance  of  freight  eo  nomine  cannot  be 
recovered  back.  The  only  question  that  could  be  raised 
here  is  upon  the  construction  of  the  charterparty,  taken 
altogether.  But  that  is  in  favour  of  the  defendants. 
The  intermediate  voyage  to  the  east  of  the  Isle  (^France 
is  to  be  for  a  time  not  less  than  six  months;  the  master 
is  to  refit  the  vessel  for  such  voyage;  and  during  the 
continuance  of  it  the  complement  of  men  is  to  be  main- 
tained, and  the  ship  kept  tight  and  strong,  and  suffi- 
ciently provided  with  boats,  anchors,  tackle,  and  other 
necessaries.  In  consideration  of  these  things,  the  plaintiff 
stipulates  to  pay  1/.  a  ton  per  month,  and  it  is  specifically 
agreed  that  four  months'  hire  shall  be  paid  by  way  of 
advance ;  after  which  there  are  to  be  other  payments  at 
intervals  of  two  months,  whether  by  way  of  advance  or 

(a)  ^B-iA.  582.  {b)  ^Mn^S,  37. 

G  g  3  otherwise 


450 


1882. 

Sauwdbrii 

agdimi 
■  Drew. 


CASES  IN  EASTER  TERM 

otherwise  it  is  not  material  to  ascertain.  According  to 
the  argument  on  the  other  side,  if  the  vessel  had  been 
refitted  and  provided  with  all  thjngs  necessary  for  the 
intermediate  voyage,  and  had  sailed  upon  that  voyage^ 
and  been  lost  immediately,  the  whole  of  the  four  months' 
advance  must  have  been  returned,  notwithstanding  the 
expense  incurred  by  the  owner.  The  clause  for  pay- 
ment of  the  time-freight,  in  case  of  loss,  down  to  the 
period  when  the  vessel  should  be  lost  or  last  heard  of, 
is  not  for  the  benefit  of  the  freighter,  but  for  better 
securing  to  the  owner  all  that  might  be  due  to  him  at 
the  time  of  such  loss.  The  largeness  of  the  sum  stipu- 
lated for  by  way  of  advance  upon  the  freight  for  the 
time  voyage  only  shews  that  great  additional  expense 
was  likely  to  be  incurred  in  fitting  out  the  vessel  for 
such  voyage. 


Lord  Tenterden  C  J.  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment.  The  law  is  thus 
laid  down  by  Saunders  C.  J.,  in  an  Anonymous  case, 
2  Shavoerj  283. :  —  "  Advance-money  paid  before,  if  in 
part  of  freight,  and  named  so  in  the  charterparty^ 
although  the  ship  be  lost  before  it  come  to  a  delivering 
port,  yet  wages  are  due  according  to  the  proportion  of 
the  freight  paid  before ;  Jbr  the  freighters  cannot  have 
their  money!^  This  is  the  ground  of  the  doctrine, 
which  was  acted  upon  in  De  Silvale  v.  Kendall  (a),  that 
money  paid  in  advance  for  freight  cannot  be  recovered 
back.  Here  the  money  was  advanced  in  payment  of 
freight,  and  there  is  nothing  in  the  terms  of  the  contract 
to  take  it  out  of  the  established  rule  :  on  the  contrary, 

(ai)  4  M.  4"  S,  37. 
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the  stipulation  that,  if  an  intermediate  voyage  be  made^  1832. 

the  owner  shall  refit  the  vessel,  shews  that  the  four  """"" 

months  advance  was  mtended  to  reimburse  him,  in  any  offmut 
event  that  might  happen,  for  the  expense  so  incurred. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  If  the 
clause  in  question  had  stood  alone,  there  could  have 
been  no  doubt  that  the  owner  was  entitled  to  retain  the 
advance*money,  according  to  2  SkowcTf  283.,  confirmed 
by  De  Silvale  v.  Kendall  (a).  And  the  subsequent  stipu-o 
lation  for  the  payment  of  freight  until  the  vessel  should 
be  lost  or  captured,  ought  not  to  be  considered  as  re- 
strictive of  the  former  clause,  if  the  whole  can  be  read 
together  in  a  different  sense.  I  think  it  may  be  so 
read.  It  cannot  have  been  intended  that,  after  the 
owner  had  been  at  the  cast  of  refitting  his  vessel  for  the 
intermediate  voyage,  he  should  forego  the  advance  made 
in  consideration  of  that  expense,  if  the  vessel  were  lost 
immediately  on  commencing  such  new  voyage. 

Parke  J.  But  for  the  latter  clause  of  the  charter^ 
party,  there  could  be  no  doubt  on  this  case :  and  I  think 
it  is  not  essentially  different  from  De  Silvale  y.  KendalL{a) 
It  is  stipulated  that,  if  the  ship  be  hired  for  a  voyage  to 
the  east  of  the  Cape  of  Good  Hopey  the  owner  shall  put 
her  into  proper  repair  for  that  purpose.  Some  com- 
pensation, at  all  events,  was  due  to  him  on  this  account, 
and  it  is  given  by  the  advance  of  four  months'  freight 
It  is  contended,  that  there  is  a  difference  between  this 
case  and  De  Silvale  v.  Kendall  because  the  owner  ' 
ran  less  risk  here.     But  still  there  was  a  risk  to  be  pro- 

'  (a)  4  J/.  4-  &  57. 
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1832«       yided  against;  for,  without  the  stipulation  for  an  un- 
■^""^       conditional  advance,  the  owner  would  have  lost  by  the 

DAUNDIES 

against  transaction  if  the  vessel  had  not  survived  for  a  su£K-. 
cient  portion  of  the  four  months  to  reimburse  him,  by 
the  monthly  hire,  for  his  outlay  in  repairs.  The  doubt 
on  this  case  arises  on  the  latter  provisions  of  the  charter* 
party,  some  portion  of  which  is  in  favour  of  the  freighter, 
but  that  which  respects  the  advance  of  freight  in  cas^ 
no  intermediate  voyage  should  be  imdertaken  is  for 
the  protection  of  the  owner.  The  principal  question 
is,  on  the  effect  of  the  stipulation  for  payment  of  the 
time-freight  down  to  the  period  when  the  vessel  should 
be  lost  or  captured :  but  I  think,  if  it  had  been  meant 
that,  in  case  of  a  loss  or  capture  within  the  first  four 
months,  a  proportionate  amount  of  the  freight  should 
be  returned,  that  intention  would  have  been  expressed : 
and  as  it  is  not,  I  am  of  opinion  that  the  plaintiff  has 
no  right  to  recover. 

Fatteson  J.  I  am  of  the  same  opinion.  It  is  dear 
that,  without  the  latter  clause  which  has  been  referred 
to,  the  plaintiff  could  have  no  claim  to  a  return  of  any 
part  of  the  money  advanced.  The  stipulation  for  pay- 
ment down  to  the  time  of  loss  or  capture^  appeared  to 
me,  at  first,  to  be  inserted  for  the  benefit  of  the  freighter; 
but  I  now  think  it  is  intended  for  that  of  the  owner,  to 
secure  him  from  the  loss  of  a  fractional  part  of  the  hire, 
which  might  otherwise  have  ensued  if  the  ship  had  been 
lost  in  the  course  of  any  month  after  the  expiration  of 
ihe  first  four. 

Judgment  for  the  defendants* 
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Doe  dem.  John  Ashforth  against  Thomas    Friday, 

^  JprU  27th. 

Bower* 

EJECTMENT.    At  the  trial  before  Park  J.,  at  the  Devise  of ''.U  ,<:i9A»t 
my  messuages  ^  .^^  *^^ 

York  Spring  Assizes  1831,  a  verdict  was  taken  for  situate  at,  in,  \\r\, 

or  near  a  straeC''^     ^^ 

the  Plaintiff,  subject  to  the  opinioh  of  this  Court  upon  called  iffn^^      y/t^t^^- 
the  following  case.     The  action  was  brought  to  recover  j^^^ whichi 
two  dwelling-houses,  of  the  value  of  100/.,  situate  in  <Ifufe^Dukeof 
GibraUar  Street,  in  Sheffield,  which  the  lessor   of  the  ^f'^^r^ 
Plaintiff  claimed  as  heir  at  law  and  residuary  legatee  ^*»tor  had 

^      *^  four  houses  m 

under  the  will  of  his  father,  Joseph  Ashforth.     By  that  nh^ffMd,  about 

twenty  yards 

will,  executed  in  February  1810,  the  testator  devised  as  from  SnigHiU, 

^  ,,  and  two  houses 

lOliOWS  :  —  about  400 

"I  give  unto  my  daughter  Hannah,  the  wife  of  Jn^pi.^;^*!^ 
TTunnas  Bower,  all  and  every  my  messuages,  tenements,  ^jj^*^^!!^ 
or  dwelling-houses  and  buildings,  situate  and  being  aty  ^^^^li?* 
in,   or  near  a   street  jcommonly  called   Snig  HilLin  the  houses  by 

*-^* ; — "^ * **■— ^     oneconTeyance, 

Sheffield,  which   I  lately  purchased   of   and  from  his  and  redeemed 

—       —  the  land-tax 

Grace  Charles  Duke  of  Norfolk,  or  his  trustees,  under  upon  all  by 

and  by  virtue  of  an. act  of  parliament  made  and  passed,  He  had  no 

empowering  his  said  Grace  to  sell  certain  lands ;    To  ^t^guT^  "* 

hold  unto  my  said  daughter  Hannah,  her  heirs  and  the^ms*^ 

assiirns  for  ever."     He  then  devised  to  his  son  Thomas  *"*..?!,  ^"^'^^ 

^  HiU"  did  not 

property  of  the  value  of  1000/.  in  the  parish  of  Secies'  apply  to  the 

*^     '^      ''  ^  houses  in  Gib- 

JIM,  in  fee,  subject  to  certain  payments ;  to  another  son,  raitar  street; 

and  that,  there 

premises  of  the  like  value  in  the  same  parish,  in  fee ;  being  four 

and  to  two  other  married  daughters,  legacies  of  600/.  answered  all 

each,  charged  on  the  residue  of  his  real  estates  in  aid  ^^  dMse^it 

of  the  personalty.     All  the  residue  of  his  real  and  per-  2^**  "°^*'' 

topassthoie^ 
and  not  the  two  to  which  only  part  of  the  dtcription  applied. 

sonal   J-  .V,,    7^. 

r '^^. 
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1832.        sonal  estate  he  gave  to  bis  eldest  son,  John^  the  lessor  of 
_      .  the  plaintifi^  his  heirs,  executors,  &c.  for  ever, 

AraroRTH  The  testator  at  the  time  of  his  death  was  seised  in 

againsi 

Bowtm.  fee  and  in  possession  of  four  dwelling-houses  of  the 
value  of  600/.,  situate  at  the  east  end  of  a  street  called 
West  Bar^  within  twenty  yards  from  Snig  HiUi  and  of 
the  two  houses  in  question,  situate  in  Gibraltar  Street^  at 
the  west  end  of  West  Bar  Green.  These  last  are  from 
390  to  399  yards  distant  from  Snig  HilU  and  370  yards 
from  the  other  houses  in  West  Bar.  Ail  are  situate  in 
a  now  populous  part  of  Sheffield^  the  intermediate  space 
being  covered  with  houses,  intersected  by  cross  streets* 
There  are  no  tenements  between  Snig  Hill  and  the  four 
dwelling-houses  at  the  end  of  West  Bar. 

At  the  time  of  the  conveyance  next  mentioned,  the 
four  houses  were  standing  upon  plots  of  ground  con- 
taining 518  square  yards,  holden  by  the  testator  of  the 
Duke  ofNorfolky  by  lease;  the  two  houses  were  stand- 
ing on  other  ground  containing  eighty-one  square 
yards,  also  holden  by  him  of  the  Duke,  at  a  small 
annual  payment,  but  without  lease.  The  testator  after- 
wards bought  both  pieces  of  ground  of  the  Duke  of 
Norfolk*^  trustees,  under  an  act  of  4-2  Geo,  3.,  referred 
to  in  the  will,  by  one  contract,  and  for  one  sum  of 
91/.  105.;  and  the  trustees  conveyed  them  to  him  in  fee, 
by  indentures  of  lease  and  release,  in  August  1805.  The 
ground  on  which  the  four  houses  stood,  was  there  de- 
scribed as  situate  in  Newhall  Street^  Sheffield^  and  lying 
intermixed  with  ground  held  by  another  party :  that  on 
which  the  two  houses  stood,  was  stated  to  be  situate  in 
and  fronting  to  "  a  certain  other  street  in  Sheffield  afore- 
said, called  Gibraltar  Street;^*  and  bounded  on  other 
sides  by  a  street  and  by  ground  sold  to  J.  M.  The  land- 
tax 
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tax  of  both  sets  of  premises  was  redeemed  by  the  testator        18S2. 
for  one  consideration,  and  by  the  same  contract.  _ 

The  testator  died  in  May  1810,  leaving  the  lessor  of  AtHroKTH 
the  plaintiff  and  the  said  Hannah  Bowery  the  wife  of  Bowxr. 
the  defendant,  surviving.  The  lessor  of  the  plaintiff 
took  real  estates  of  considerable  value  under  the  will, 
and  a  large  residue  of  personalty.  Thomas  Bower j  the 
defendant,  who  survived  Hannah  his  wife,  received  the 
rents  and  profits  of  the  premises  now  sought  to  be  re- 
covered, from  the  time  of  the  testator's  death  till  this 
action  was  brought.  The  testator  had  no  other  real 
estate  in  Sheffield  than  that  purchased  by  him  of  the 
Duke  of  NorfoU^s  trustejes,  and  did  not  buy  any  other 
property  of  them.     This  case  was  now  argued  by 

Wightman  for  the  lessor  of  the  plaintiff.     The  ques- 
tion for  the  opinion  of  the  Court  is,  whether  the  two 
houses  in  Gibraltar  Street  passed  to  Hannah  by  the 
devise  in  her  favour,  or  to  the  lessor  of  the  plaintiff  by 
the  residuary  clause.     First,  it  may  be  enquired,  what 
would  have  been  the  construction  of  the  devise  to  Han^ 
nahf  if  the  only  words  of  description  had  been,  **  all  my 
messuages,  &c.  situate  at  or  near  Snig  Hill  P"     Now,  it 
is  true  that  words  in  a  devise  must  be  construed  so  as 
to  answer  the  intention  of  the  testator ;  but  a  forced  in- 
terpretation is  not  to  be  put  upon  them,  where  an  easier 
one  will  satisfy  their  meaning.    Here  it  may  be  admitted 
that  the  houses  in  question  would  have  passed,  if  there 
had  been  no  others  better  answering  the  description 
**  at  or  TtearSnig  HilV^     But  there  are  others  precisely 
within  the  description,  being  situate  not  indeed  a/,  but 
within  twenty  yards  of  the    place   named.     It  is  not 
necessary,  therefore,  to  suppose  that  other  comparatively 

remote 
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18S2.        remote  houses  were  intended.     This  is  according  to 
^  .  ^  the  rule   of  construction   laid   down  by   Bayley  J.  in 

Doi  dem.  "  . 

AtHFORTH  Doe  d.  Humphreys  v.  Boberts{a).  Near  is  a  relative 
BowxR.;  term:  in  some  situations,  400  yards  may  be  considered 
near,  in  others  distant:  a  place  on  Salisbury  Plain 
would  be  spoken  of  as  near  Ameshwry^  if  there  were  only 
a  few  hundred  yards  between ;  but  if  a  testator  devised 
premises  ^^  near  Charing  CrosSj*  houses  in  the  neigh* 
bourhood  oi  Palace  Yard  could  scarcely  be  said  to  come 
within  that  description ;  especially  if  the  testator  had 
other  houses  at  the  bottom  of  St.  Martinis  Lane.  Then, 
do  the  other  words,  ^^  which  I  lately  purchased  of  the 
Duke  of  Narfolkj  or  his  trustees,"  make  any  difference 
in  favour  of  the  Defendant?  All  the  houses  were  pur- 
chased of  the  trustees,  but  all  are  not  ^^  at  or  near  Snig 
Hill;^^  and  where  there  are  lands  which  correspond  in 
every  particular  with  the  description  in  a  devise,  such 
devise  is  not  to  be  extended  in  construction  to  lands 
answering  only  a  part  of  the  description.  Doe  d.  Tyrrell 
V.  Lyfbrd  (b) ;  and  Lord  Baconh  Maxims  of  the  Lam^ 
Comment  on  Reg.  13.  Doe  d.  Chichester  v,  Oxenden{c)y 
shews,  that  where  the  words  of  a  devise  may  be  satisfied 
in  every  respect,  by  referring  them  to  one  estate,  it 
cannot  be  proved  by  collateral  evidence,  that  another, 
not  falling  within  the  express  terms  of  the  devise,  was 
meant  to  pass.  Doe  d.  Dell  v.  Pigott  (d)  was  a  stronger 
€ase  than  the  present,  but  is  an  additional  authority  to 
shew  that  a  forced  construction  ought  not  to  be  adopted 
where  the  words  of  devise  may  be  satisfied  by  a  more 
natural  one.  And  it  is  a  rule,  that  an  heir  at  law  is  not 
to  be  disinherited  except  by  express  words. 

(a)  5B.iA.  407.  (*)  AM.i:S.  550. 

(c)  3  Tttunf,  147.  (rf)  7  Tauni.  553. 

Milner 
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Milner  contr^.     If  the  houses   in  question  pass  to        1832. 
Sarah^  it  cannot  be  said  that  the  words  of  devise  are  not       — 
satisfied.      It  is  true  that  *^  near "  is  a  relative  term,      Ashfokth   - 
but  there  is  nothing  to  restrict  its  meaning  to  the  de»       Bowbil 
gree  contended  for  on  the  other  side.     Even  according 
to  the  argument  for  the  lessor  of  the  plaintiff,  this  word 
might  well  imply  a  distance  of  400  yards,  in  an  un- 
finished quarter  of  a  town,  and  where  part  of  the  in- 
terval consisted  of  plots  of  building  ground,  as  may  be 
inferred  from  the  language  of.  the  conveyance  by  the 
Duke's  trustees.     Here  the  property  was  all  purchased 
together,  and  transferred  by  the  same  indentures  of  lease 
and  release;  and  the  land'^'tax  upon  all  was  redeemed  at 
the  same  time :  it  is,  therefore,  the  more  probable  that 
all  was  considered  as  one  in  the  devise.     If  the  words 
had  been  only  ^^  my  messuages  which  I  purchased  of 
the  Duke  of  NoffoWs  trustees,"  there  could  have  been 
no  doubt.  And  if  the  meaning  of  these  words  is  clear^  the 
previous  ones,  "  at,  in,  or  near  Snig  Hilly"  are  not  suffi- 
cient to  control  it.     In  Doe  d.  Humphreys  v.  Roberts  {a)f 
Abbott  C.  J.  says,  ^'  Suppose  a  man  having  no  house  in 
the  High  Street^  devised  his  house  in  the  High  Street^ 
if  he  had  a  house  in  this  Bakehouse  Lane  "  (which  was  a 
place  leading  out  of  the  High  Street)^  "  would  not  that 
pass  ?"     ILittledale  J.     Your  difficulty  here  is,  that  in 
construing  a  devise  of  property,  the  first  description  is 
generally  resorted  to,  to  ascertain  the  meaning  of  the 
rest.]     The  whole  is  to  be  taken  together.     In  Doe  d. 
Beach  v.  Lord  Jersey  {b)  the   testatrix   devised   all  her 
Briton  Ferry  estate^  which,  for  some  time  before,  had 
been  commonly  understood  to  comprise  lands  in  the 
counties  of  Brecknock  and  Glamorgan ,-  and  by  a  subse- 

(«)  5^.  4*  ^.410.  {b)  IB,  4;  A,  550. 

quent 
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1832.        quent  clause  of  the  will  she  made  a  distinct  devise  of 
"""■■"       **  all  my  Penlline  Castle  estate,  which,  as  well  as  my 

!Dox  doni* 

AufroftTB  Briton  Ferry  estate,  is  situate  in  the  county  of  Glamor^ 
Bowuu  gan : "  and  it  was  contended,  that  the  latter  devise  shewed 
the  "  Briton  Ferry  estate"  to  be  limited,  at  least  in  the 
intention  of  the  testatrix,  to  lands  in  Glamorganshire. 
But  Lord  Ellenborough  said,  that  the  words  relied  upon 
in  this  latter  devise,  if  they  were  to  be  considered  by 
the  Court,  were  only  words  of  suggestion  or  affirmation, 
and  not  to  be  construed  with  the  same  strictness  as  if 
they  had  been  w*ords  of  restriction  or  limitation;  and, 
therefore,  that  they  could  not  do  away  with  that  which 
before  was  a  clear  and  perfect  devise.  In  Goodtitle  cL 
Radford  v.  Southern  (a),  the  testator  devised  *<  all  my 
farm  called  Trogues  Farm^  now  in  the  occupation  of 
j1.  C.;"  and  it  was  contended  that  certain  closes,  which 
the  testator  had  evidently  considered  as  part  of  the 
&rm,  but  which  were  not  in  the  occupation  of  A,  C, 
were  therefore  not  included  in  the  devise;  but  it  was 
held,  that  parcel  or  no  parcel  was  a  question  of  evidence, 
and  that  in  this  case,  it  being  clear  that  the  testator 
meant  to  pass  all  that  was  called  Trogues  Farm^  which 
was  a  plain  and  certain  description,  the  defective  de- 
scription of  the  occupation  would  not  alter  the  devise. 
{hitiledaU  J.  In  both  these  cases,  the  first  description 
was  resorted  to  to  ascertain  the  meaning.] 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment.  The  testator  devises 
to  the  wife  of  the  defendant  ^  all  my  messuages  situate 
at,  in,  or  near  Snig  HiUj  which  I  lately  purchased  of 
Che  Duke  of  Norfolk^  or  his  trustees."     There  are  four 

(a)  1  AT.  j-  8,  299. 

houses 
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houses  answering  every  part  of  that  descriptioOi  and  to        1832. 

which  the  defendant  is  clearly  entitled  by  the  will.     But  - 

he  also  claims  two  houses  which  are  at  some  distance ;      Ashportu 

bought,  indeed,  of  the  Duke  of  Norfolk's  trustees,  like       jSowsi. 

the  four,  but  not  at  or  near  Snig  Hill.     They  are  situate   J  jAf*/-  -^^ 

at  a  place  which  was  known  by  a  different  name  at  least 

five  years  before  the  will  was  made,  for  the  conveyance 

of  1805  speaks  of  them  as  fronting  to  a  street  called 

Gibraltar  Street.     Taking  this  and  the  other  facts  toge* 

ther  (for  I  do  not  ground  my  opinion  merely  on  the 

distance  from  Snig  Hill),   I  think  the  testator  has  not 

used  such  terms  in  his  will  as  enable  the  Court  to  say 

that  he  meant  the  houses  in  question  to  pass  to  the  wife 

of  the  defendant. 

LiTTLEDALE  J.  The  first  part  of  the  description, 
^  my  messuages  situate  at,  in,  or  near  Snig  Hill"  ap- 
plies to  the  four  houses,  and  not  to  those  now  claimed. 
The  further  words,  "  which  I  purchased  of  the  Duke 
o(  Norfolkj  or  his  trustees,"  are  merely  additional  de- 
scription, and  do  not  extend  the  effect  of  what  precedes. 
Houses  at  or  near  Snig  Hill  would  have  passed  by  the 
former  part  of  the  clause,  although  some  of  them  had 
not  been  bought  of  the  Duke  or  his  trustees,  according 
to  the  rule,  that  where  there  is  sufficient  certainty  in  a 
description,  a  false  reference  added  shall  not  destroy  its 
^ect  (a). 

Parke  J.  One  rule  of  construction  is,  that  an  heir 
at  law  shall  not  be  disinherited  except  by  express  words. 
And  another,  as  stated  by  Lord  Bacon,  is,  that  if  there 

(a)  BacorCs  Maxims  of  the  Law,  Comments  on  Reg*  1  J.  and  Reg.  24* 
And  see  Foweli  •/!  Deinsesj  toL  ii.  e.  1 1.  3d  edit 

be 
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185£. 

Doi  dem* 
Amhfokth 

agtupui 


be  some  land,  wherein  all  the  demonstrations  in  a  grant 
are  true,  and  some,  wherein  part  are  true  and  part  false, 
the  words  of  such  grant  shall  be  intended  words  of  true 
limitation  to  pass  only  those  lands  wherein  all  the 
circumstances  are  true.  Here  all  the  circumstances  are 
true  of  the  four  houses,  but  not  so  of  the  two ;  these 
last  are  not  "  at,  in,  or  near  Snig  Hill,*'  and  they  are  in 
a  place  bearing  a  different  name.  And  if  the  testator 
had  intended,  by  the  devise  in  question,  to  pass  all  these 
houses,  why  should  he  not  have  described  them  as  all 
l^is  houses  in  Sheffield  (for  he  had  no  others)  ?  or  all  the 
houses  which  he  bought  of  the  Duke's  trustees?  I 
think,  therefore,  that  the  judgment  roust  be  for  the 
plaintiff. 


Patteson  J.  I  am  of  the  same  opinion :  and  I 
think  this  case  is  the  stronger,  as  the  two  houses  are 
situate  in  a  place  which  has  a  distinct  name. 

Judgment  for  the  plaintifi* 


jlprU  SStfa. 


The  King  against  The  Inhabitants  of 

PiDDLEHINTON. 


/     A</^ 


The  master  of  /^N  appeal  against  an  order  for  the  removal  of  John- 
luiTing  bad  the  Northooer  from  the  parish  of  Piddlehinton,  in  the 

poMcnion,         couuty  of  Dorset,  to  the  parish  of  Charminster  in  the 

failed  in  buii- 

BMS,  and  an  attorney  took  the  management  of  his  afikirs,  and  custody  of  his  papers,  which 
be  inspected,  but  did  not  Snd  the  indenture :  Held,  that  this,  aAer  the  roaster's  death,  wa» 
a  sufficient  case  to  let  in  secondary  evidence  of  the  indenture,  though  his  widow  was  liTing, 
and  no  enquiry  had  been  made  of  her  respecting  it. 

A  father,  in  consideration  of  natural  affection,  and  of  24/.  which  be  owed  his  son,  made 
orer  to  him  premises  in  the  parish  of  5.,  by  Terbal  agreement  only,  and  the  son  received  the 
rents  for  three  years,  residing  in  5.  .*  Held,  that  the  son  was  a  purchaser  for  less  than  SO/, 
within  9  (r.  l«  c.  7.  •«  5.,  and  gained  no  settlement. 

same 
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same  county;  the  sessions  quashed  the  order,  subject        I8S2. 
to  the  opinion  of  this  Court  on  the  following  case:  —  ^    „ 

'  »  The  Kmo 

The  respondents  proved  that  the  pauper,  thirty  years        agninu 

The  Inhabit- 

i^o,  was  apprenticed  to  John  Fowle  of  Charminster^  by        ants  of 
a  deed  of  only  one  part,  which,  on  being  executed,  was 
carried  away  by  Fo^e.    The  pauper  served  as  apprentice 
to  Fondej  in  Charminster^  about   a  year,   when  Fcnde 
failed  in  business,  gave  up  his  premises,  and  passed  the 
remaining  years  of  his  life  in  a  lodging  at  Charminster^ 
with  his  wife,  supported  by  their  friends.  Upon  the  failure 
of  Fowte^  Mr.  Sabine^  an  attorney  of  Dorchester^  had  the 
management  of  his  affairs,  and  the  custody  of  all  his 
books  and  papers.   He  looked  over  the  books  and  papers 
relating  to  Fowle's  accounts  shortly  after  his  failure,  and 
did  not  find  any  indenture.     F&wle  left  no  child.     His 
widow  quitted  the  neighbourhood  of  Charminster  about 
1821.     A  witness  had  called  upon  and  seen  her   in 
London  about  a  year  before  the  trial  of  the   appeal : 
and  did  not  know  that  she  was  iK>t  still  resident  there. 
It  was  objected  that  this  proof  was  not  sufficient  to  let 
in  secondary  evidence  of  the  indenture;  but  the  sessions 
were  of  a  different  opinion,  and  parol  testimony  was 
then  given  that  the  pauper  was  duly  bound  apprentice 
to  Fowle, 

The  appellants  then  gave  the  following  evidence  to 
shew  a  subsequent  settlement  in  Stratton.  On  the  13th 
of  October  1813,  J,  Brown  and  his  wife,  in  consideration 
of  40/.,  demised  to  William  Northover,  the  pauper's 
father,  a  cottoge  in  the  parish  of  Stratton^  Dorsetshire^ 
for  sixty  years.  The  pauper,  by  a  verbal  agreement  with 
his  father,  who  owed  him  24/.,  was  put  into  the  possession* 
of  and  received  the  rents  of  the  cottage  for  three  years, 
3/.  for  the  first  year,  and  51.  for  the  two  next  years ;  at 
the  end  of  which  term>  by  indenture  dated  the  4th  of 

Vol.  in.  H  h  November 
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1833.       Naoember  1816,  between  the  said  William  Sorthcfoer  oX 
the  first  part,  the  pauper  of  the  second  part,  and  one 

Ttie  KiNQ 

agamsi        Thomas  Bowring  of  the  third  part,  reciting  the  deed  of 

motoof        October  1813;  and  that  the   father,  since  the  delivery 

Vu»9h9Mi»iov*  ^^j  execution   thereof,   had,   in  consideration   of  his 

natural  love  and  affection  to  his  son  (the  pauper)^  and 
also  in  liquidation  of  a  certain  debt  due  to  him,  verbally, 
and  without  any  asaignment  or  conveyance,  given  to 
hia  SOD  the  said  cottage,  and  put  him  in  possession  of 
the  rents,  and  that  the  pauper  had  contracted  to  sell 
the  premises  to  the  said  T.  Bowring;  the  father,  by  the 
direction,  approbation,  and  consent  of  the  pauper,  in 
consideration  of  25/.,  assigned  and  conveyed  the  said 
cottage  to  Bowring^  and  the  pauper  ratified  and  con- 
firmed the  conveyance.  The  father  and  the  pauper 
joined  in  the  usual  covenants  to  the  purchaser.  The 
pauper  received  the  25/.  purchase-money  from  Bowring. 
During  the  three  years  above  mentioned,  the  pauper 
resided  in  the  parish  of  Stratton  :  and  upon  this  evidence 
the  sessions  were  of  opinion  that  he  had  gained  a  settle- 
ment there. 

BarstoWy  for  the  appellants,  contended,  first,  that  the 
parol  evidence  ought  not  to  have  been  admitted,  on 
which  point  he  cited  Rex  v.  Castleton  ((z),  and  distin- 
guished this  case  from  B£X  v.  Morton  (b\  inasmuch  as, 
there,  enquiry  had  been  made  of  the  master's  executrix 
respecting  the  indenture;  whereas,  here,  no  question 
had  been  put  to  the  wife.  [Lord  Tenter  den  C.J.  She 
was  not  executrix.  It  was  useless  to  enquire  as  to 
her  possession  of  the  indenture,  after  the  evidence  of 
Sabine^  who  had  had,  and  looked  into,  the  master's 
papers.     Patteson  J.     In  Bex  v.  Castletonj  the  person 

(a)  6  r.  R.  256.  (6)  ^M.^S,  48. 

of 
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of  whom  it  was  held  that  enquiry  ought  to  have  been        1832. 
made,  was  proved  to  have  had  possession  of  the  in- 
denture  at  one  time.]     Then  as  to  the  remaining  point.        agauut 

®  '^  The  Inhrfjit- 

Sex  V.  Standoti  [c)  and  Rejc  v.  Long  Bennington  (d).  _^  anu  of 
will  be  cited  on  the  other  side;  but  this  differs  from 
the  former  case,  because  here  the  pauper  was  not  in  by 
mere  licence,  but  was  an  equitable  mortgagee  in  pos- 
session ;  and  in  the  latter  case,  the  contract  under  which 
the  pauper  entered  was  incomplete.  A  conveyance  from 
fiither  to  son,  in  consideration  of  a  sum  below  SO/.,  and 
of  natural  love  and  affection,  is  not  a  purchase  by  the 
son  within  9  G.  1.  c.7.  s,  5.     Rex  v.  Uflon  {e). 

Per  Curiam  (g).  That  is  where  there  has  been  an 
actual  conveyance.  Here  there  was  none ;  and  the  pauper 
could  not  ground  an  equitable  interest  on  natural  love 
and  affection ;  such  interest,  if  he  had  any,  must  have 
rested  on  the  pecuniary  consideration,  and  that  was 
below  SOL 

Order  of  sessions  quashed. 

Gambler  was  to  have  argued  for  the  respondents. 

(c)  2  Af,  j-  5.  461.  (d)  6  U.  j-  5.  405. 

(g)  Lord  TentmUn  C.  J.,  IMtUdaUy  Parke,  vad  Patteson  Jf. 


The  King  against  The  Inhabitants  of  North  Saturday^ 

^  Jpril  28Uu 

Cerney. 

T  T  PON  an  appeal  against  an  order  of  two  justices,  A  man  manT^  "^^-^^^ 

VJ  .        ,p  '"8  *  woman, 

whereby  John  Loresey  and  Elizabeth  his  wife  were  who.  after  the 

passinff  of  the 

removed  from  the  parish  of  Winchcomby  in  the  county  of  59  g,  3.  c.  50., 

has  become  a 
yearly  tenant  of  premises  at  a  rent  of  leas  than  lOf.  per  annum,  gains  a  settlement  bj  forty 
days*  residence  thereon. 

H  h  2  Gloucester^ 
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1632. 

The  Kino 

Xhe  Inhabit- 

ants  of 

KoaTH 

Ckknit. 


Glouceslet'i  to  the  parish  of  No?ih  Cerney,  in  the  same 
county,  as  the  place  of  settlement,  by  apprenticeship,  of 
the  pauper  John  Lavcsey ;  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case :  — * 

About  five  years  ago  (and  after  the  expiration  of  the 
indentures  under  which  the  pauper  had  served  in 
North  Cemey)  the  pauper's  wife  Elizabeth^  being  at 
that  time  a  widow,  took  a  house  and  garden,  situate 
in  the  parish  of  JVinchcombi  of  one  Greenings  from 
Michaelmas  to  MichaelmaSy  at  the  rent  of  3/.  per  an- 
num. She  went  into  the  house  immediately  after 
taking  it,  and  continued  to  reside  therein  until  the 
23d  of  My  1828,  on  which  day  she  married  the  pauper 
Jofm  Lovesey^  who  immediately  went  to  reside  in  the 
said  house  with  his  wife,  and  continued  to  h've  there 
from  that  time  till  the  order  of  removal  was  made» 
Before  the  marriage,  the  rent  was  paid  by  the  said 
Elizabeth^  and  after  that  time  by  the  pauper.  The 
question  for  the  opinion  of  the  Court  w(is,  whether  the 
pauper  gained  a  settlement  in  the  parish  of  Winchcomb 
by  his  residence  on  the  tenement,  which  had  beeivso 
taken  by  his  wife  before  her  marriage. 


Justice  and  Talbot  \n  support  of  the  oixler  of  sessions. 
The  wife  of  the  pauper  could  not,  after  the  59  G.  3. 
c.  50.,  acquire  a  settlement  by  having  hired  the  pre- 
mises in  question,  at  a  rent  below  10/.;  and  if  that 
be  so,  she  could  not,  by  marrying  the  pauper,  com- 
municate to  him  a  settlement  which  she  could  not 
icquire  herself.  It  would-  be  a  fraud  upon  the  act.  In 
Rex  v.  Ynyscynhanam  {a\  which  may  be  cited,  the  tene- 
ment was  hired  and  occupied  before  the  passing  of  the 

(o)  n  B.^C.  233. 

59  G.  3. 
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5$  G.  S.  c.  50.  IPatieson  J.  In  Rex  v.  Ilmington  (a),  a 
woman  before  marriage  purchased  an  estate  for  less 
than  30/.,  and  she  could  not,  therefore,  acquire  a  settle- 
ment by  such  purchase,  yet  it  was  held  that  that  estate 
having  vested  in  her  husband  by  operation  of  law,  he 
gained  a  settlement  by  forty  <Iays'  residence  on  it.] 


4f&$ 


1832. 

The  KiMo 

againsi 

The  Inhabki. 

anuof 

NOETH 


Greaves  and  Crippsy  contra,  were  stopped  by  the  Courts 

Lord  Tenterden  C.  J.  I  am  notable  to  distinguish 
this  case  in  principle  from  Rex  v.  Rmington  and  Rex  v. 
Ynysn/rAanarn.  In  the  last-mentioned  case  it  was  ex- 
pressly decided  that  a  man,  by  marrying  a  woman  who 
was  a  yearly  tenant  of  premises  of  less  than  the  annual 
Talue  of  10/.,  gained  a  setdement.  So  here,  upon  the 
same  principle,  the  pauper  gained  a  settlement  in  the 
parish  of  Winchcomb^  his  wife  having,  before  her  mar- 
riage, become  the  yearly  tenant  of  a  house  and  garden 
at  the  rent  of  3/.,  and  that  interest  having,  on  tho 
marriage,  vestted  in  him  by  operation  of  law. 

Littledale,  Parke,  and  Patteson,  Js.  concurred. 

Order  of  sessions  quashed. 

(a)  Bur.  S.  C.  566, 


The  King  against  The  Inhabitants  of  Durslef,  snturdat^ 

April  2S^. 

UPON  an  appeal  against  an  order  of  two  justices*  t1»fecond  ^.\^- £2^ 
dated  the  2ifth  of  Decernber  1830,  whereby  TTiomas  «rtuie  i  w.4.  /J,^^  d;i 
Merritty  his  wife,  and  six  children  were  removed  from  it  is  (^yjded, 

**  that  where 
the  yearly  rent  shall  exceed  lO/L,  payment  to  the  amount  of  10/.  shall  be  deemed  sufficient 
for  the  purpose  of  gaining  a  settlement  under  the  recited  act"  (6  G.  4.  c.  57»}  is  retrospectivey 
and,  therefore,  where  a  pauper  in  1899  hired  a  house  at  a  yearly  rent  exceeding  10{.,  occu- 
pied it  for  more  than  a  year,  and  paid  nm  A  whole  year's  rent  but  aboTC  10L»  it  was  htld| 
that  he  thereby  gained  a  settlement. 


Hh  S 


the 


'^ 


Jj 


DVIULKT. 
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18S2.       the  parish  of  Si.  George,  Hanover  Square,  to  the  parish 
~       of  Durdey  in  the  county  of  Gloucester,  the  sessions  con- 

T1i6  King 

agninu       firmed  the  order,  subject  to  the  opinion  of  this  Court  on 

Hw  Inhabit- 

anu  of       the  following  case :  — 

In  March  1829  the  pauper  (being  then  settled  in  the 
parish  of  Durdey)  took  a  house  in  the  parish  of 
St.  George,  Han&ver  Square,  at  a  yearly  rent  of  SQL 
He  resided  in,  and  occupied  that  house  from  Lady-^y 
1829  until  August  \SSO,  and  paid  during  such  occupa- 
tion several  sums  on  account  of  rent,  amounting  in  the 
whole  to  29/.  The  question  for  the  opinion  of  this 
Court  was,  whether  the  statute  \IV.^.  c.  18.  $.9,.^ 
which  passed  on  the  SOth  of  March  18S1,  applied  to 
this  case  so  as  to  enable  the  pauper  to  obtain  a  settlement 
in  St.  George,  Hanover  Square,  by  such  renting,  occu- 
pation, and  payment.  If  it  did  apply  to  this  case,  the 
order  of  sessions  was  to  be  quashed ;  if  otherwise,  to  be 
confirmed. 

Sir  James  Scarlett  and  Bodkin  in  support  of  the  order 
of  sessions.  The  1  TF.  4-.  c.l8.  is  prospective  and  not 
retrospective,  and  consequently  the  pauper,  not  having 
paid  a  year's  rent,  did  not  gain  any  settlement  in 
St.  George,  Hanover  Square.  The  statute  6  G.  4.  c.  57., 
which  was  in  force  from  March  1829  to  August  1830, 
required  that  the  rent  should  be  paid  for  one  whole 
year.  The  1  W.  4.  c.  18.  recites  the  former  statute,  and 
**  that  doubts  have  arisen  with  respect  to  the  intentions 
of  the  legislature  concerning  the  occupation  of  such 
house,  &c.  by  the  person  hiring  the  same,  and  concern- 
ing the  amount  of  the  rent  to  be  paid,  and  the  person 
paying  the  same,"  and  enacts,  "  that  from  and  after  the 
passing  of  this  act  no  person  shall  acquire  a  settlement 
by  reason  of  such  yearly  hiring  of  a  dwelling-house,  &c. 

unless 
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unless  such  house,  &c.  shall  be  actually  occupied  under       1832. 
such  yearly  hiring  by  the  person  hiring  the  same  for  the 

The  KiKQ 

term  of  one  whole  year  at  the  least,  and  unless  the  rent       ogninsi 
for  the  same,  to  the  amount  of  10/.  at  the  least,  shall  be       anu  of 
paid  by  the  person  hiring  the  same."     That  clause  is        "***•""• 
clearly  prospective  only.    Sect.  2.  proceeds :  "  Provided 
always,  that  where  the  yearly  rent  shall   exceed  10/., 
payment  to  the  amount  of  10/.  shall  be  deemed  sufficient 
for  the  purpose  of  gaining  a  settlement  under  the  said 
recited  act."     Now,  if  that  clause  had  been  incorporated 
in  the  first  section,  it  would  clearly  have  been  prospective 
only  ;  and  though  it  be  in  a  separate  section,  it  operates 
as  a  proviso  to  the  first,  and  cannot,  therefore,  be  con- 
strued as  extending  its  operation.     The  words  *^  from 
and  after  the  passing  of  this  act "  in  the  first  clause  over-> 
ride  the  whole.     The  expression  "  gaining  a  settlement 
under  the  said  recited  act "  may  be  relied  upon  on  the 
other  side ;  but  that  can  refer  only  to  cases  occurring 
after  this  act,  which   is   professedly  ^^  to  explain  and 
amend  "  the  former.     The  doubts  recited  are  no  proof 
that  this  act  is  retrospective,  for  they  relate  not  only  to 
the  amount  of  rent,  but  other  matters,  the  regulation  of 
which  is  clearly  prospective. 

Campbell  and  Prendergast  contra.  Section  2.  is  retro- 
spective; it  need  not  be  contended  that  sect.  1.  is  so. 
The  act  6  G.  4.  c.  37.  required  the  house,  &c.  to  be  oc- 
cupied under  a  yearly  hiring,  and  the  rent,  to  the  amount 
of  10/.,  paid,^r  one  whole  year  at  the  least ;  and  it  was 
decided  by  Rex  v.  Ramsgate  (a),  that  this  required  the 
whole  year's  rent  to  be  paid,  though  amounting  to  1000/. 
The  1  JV.  4.  c.  18.  5.  2.  was  intended  to  remedy  the  in- 

(a)  6J9.  4-C.  712. 

H  h  4  convenience 


Dmlclet. 
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1852.        convenience  resulting  from   tliat  decision.      The  first 

section  provides,  that  after  the  passing  of  the  act,  no 

againu  Settlement  shall  be  gained  by  the  yearly  hiring  of  a 
ants  of  '  dwelling-house,  unless  the  same  shall  be  occupied  by  the 
party  Jiiring^  and  the  rent,  to  the  amount  of  10/.  at  the 
least,  shall  be  paid  1y  such  partj^  That  is  prospective, 
and  will  prevent  the  gaining  of  any  settlement  after  the 
act  by  renting  a  tenement,  unless  upon  the  terms  pre- 
scribed by  this  act.  The  second  section,  therefore, 
which  provides  for  the  gaining  of  settlements  by  renting, 
&c.  under  the  recited  acty  must  be  retrospective,  or  it  will 
have  no  operation  whatever. 

Lord  T£NT£RixEN  C.  J.  I  think  we  must  understand 
the  second  section  to  be  retrospective,  because  it  would 
be  useless  unless  it  were  so.  The  words  that  ^^  payment 
to  the  amount  of  10/.  shall  be  deemed  sufficient  for  the 
purpose  of  gaining  a  settlement  under  the  said  recited 
act "  import  that,  as  to  the  payment  of  rent,  the  statute 
is  declaratory.  If  the  words  had  been  '^  it  is  hereby 
declared  that  payment,  &c  shall  be  deemed  sufficient," 
there  could  have  been  no  doubt  that  the  clause  would  be 
retrospective.     Here  the  words  are  the  same  in  effect. 

LiTTLEDALE  J.  The  act  is  not  very  clearly  ex* 
pressed;  but  taking  the  words  in. the  first  section,  *^  the 
rent  for  the  same  to  the  amount  of  10/.  at  the  least,"  to 
be  descriptive  of  the  amount  of  rent  to  be  actually  paid, 
which  I  suppose  is  meant,  then  the  effect  of  the  first  sec- 
tion is,  that  ^^  after  the  passing  of  the  act  no  settlement 
shall  be  gained  unless  rent  to  the  amount  of  10/.  be  paid ; " 
and  if  that  be  so,  then,  unless  the  second  section  be  re- 
trospective, it  adds  nothing  to  the  former. 

Paiik£ 
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Parke  J.     This   act  is   to   ^*  explain"  the  former.        18S2. 
Sect.  I.  provides  for  settlements  by  renting  for  the  future. 
Sect  2.,  therefore,  unless  it  be  reti*ospective.  is  without        agnin$t 

The  iDhabiU 
object.  anu  of 


DuasLir; 


Patteson  J.  concurred. 


Order  of  sessions  quashed. 


Doe  dem.  Sewell  against  Parratt.  TuetUay, 

^  May  Ist. 

EJECTMENT  for  chambers  in  Albany.     At  the  trial  Testator  de-  a  d  ia/»     a 
.    .  vised  aU  hU  ^^•^^^    '^ 

before   Lord    Tenterden  C.J. ^   at  the  sittings  for  realesutegin^*^^^^  . 
Middlesex  after  last  Tnnity  term,  a  verdict  was  taken  Ji"Jh^^dJie 
for  the  plaintiff*,  subject  to  the  opinion  of  this  Court  on  ^J^'^tru^ 
the  following  case :  —  *?«•.'"  ^«f » ^^^ 

^  the  benefit, 

Matthew  Gregory  Lewis^  Esq.,  beinir  seised  in  fee  of  ultimately,  of 
the  chambers  in  question,  the  fee-simple  of  which  he  Bjacodidlbe 

bequeathed  to 

had  bought  for  600  guineas,  made  his  will,  dated  the  another  party 
5th  June  1812,  and  thereby  devised  all  his  real  estates  amount  o/a 
in  Jamaica  (therein  particularly  described),  and  all  the  further^deiiied 
residue  of  his  estate,  real,  personal,  or  mixed,  to  the  ^j^^^il'^ 
lessor  of  the  plaintiff,   and  to  R(Aert  Sewell  and  Cyril  V'^  *<>»»«». 

■^  •^        my  chamben  in 

Jackson  D.D.,  their  heirs,  executors,  &c.  upon  trust  to  ^^any,  for 

•  ^  \  ^        which  I  paid 

pay  an  annuity  to  the  testator's  mother  during  her  life,  600  guineas, 
and  to  make  certain  other  payments  from  part  of  the  furniture,  ex- 
proceeds  of  such  real  estates  to   the   two   sisters  and  ciet  as  I  may 
heiresses  at  law  of  the  testator,  during  their  respec- ^J^^fJ^^^j^j^ 
tive  lives ;  and   after   the   death  of  each  of  them,   to  &'**!!^'!' 

'  '  The  testator 

convey  a  full  moietv  of  all  the  said  real  estates  (sub-  ^^  bought  the 

■^  •  ^  fee  simple  of 

these  chambers 
(of  which  he  died  seised)  for  600  guineas ;  and  he  had  no  other  chamben  in  JIbany  : 
Held,  that  the  de? isee  under  the  codicil  took  only  a  life  csQite» 

ject   ^^"^^^  //-  ^0. 
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1832.        ject  to  the  said  annuity),  to  tlie  use  of  all  and  every 
-^     ^  the  child  or  children  of  such  deceased  sister,  and  of 

Dot  dem. 

Sewxll       their  respective  heirs,  such  children  to  take  as  tenants 

ngainsi 

Pakratt.  in  common.  In  Januari/  IS  I  Sy  he  added  this  codicil : 
"  I  bequeath  to  the  Honourable  T/iomas  Stapleion^ 
1200/.,  being  the  amount  of  Lord  Le  Despencer^s  bond, 
to  be  paid  by  my.  executors  into  his  own  hands,  for 
bis  sole  and  separate  use,  and  also  bequeath  to  him 
my  chambers  in  Albany^  for  which  I  paid  600  guineas, 
with  all  my  furniture,  except  such  articles  as  I  may  par- 
ticularly except  from  this  donation."  The  testator  died 
in  1818,  seised  in  fee  of  the  said  chambers  in  Albany, 
and  of  no  others  there.  The  Hon.  TJiomas  Stapletorij 
under  whom  the  defendant  claimed,  and  who  was  a 
stranger  in  blood  to  the  testator,  entered  into  possession 
of  the  chambers,  and  died  in  1829.  The  lessor  of  the 
plaintiff  was  the  only  surviving  trustee  under  the  will. 
This  case  was  now  argued  by 

Tyruohitt  for  the  lessor  of  the  plaintiff.  The  question 
is,  whether  Mr.  Stapleton  took  an  estate  in  fee  simple, 
or  only  a  life  estate,  in  the  chambers,  under  this  codicil. 
Where  no  words  of  limitation  are  added  to  a  devise,  and 
there  are  no  other  words  from  which  an  intention  to 
give  an  estate  of  inheritance  can  be  collected,  the  de« 
visee  takes  only  a  life  estate.  The  present  codicil  has 
no  words  of  limitation.  The  lessor  of  the  plaintiff  is 
trustee  for  the  heiresses  at  law,  and  by  the  former  part 
of  the  will,  the  testator  devises  his  estates  in  Jamaica, 
and  all  the  residue  of  his  real  and  other  estates,  to  him 
and  his  heirs,  and  upon  trusts  which  of  themselves  imply 
a  devise  of  the  fee.  It  rests  with  the  defendant  to  shew 
(in  the  absence  of  such  express  words  as  are  used  in  the 
body  of  the  will  as  to  other  property),  that  the  testator 

intended 
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intended  to  except  the  chambers  out  of  this  devise,  and        1832. 
give  them  in  fee-simple  to  him.  ■ 

I>ox  denu 

SSWCLL 

Jardine^  contra,  was  here  called  upon  by  the  Court.      p'^JSJlJr. 
It  can  scarcely  be  questioned,  upon  reading  this  codicil, 
that  the  testator  in  fact  meant  to  give  the  chambers  to 
Mr.  Stapleton  absolutely,  and  not  for  life  only.     Where 
there  are  not  express  words  of  restriction,  it  is  generally 
supposed  that  the  testator  meant  to  pass  his  whole  in- 
terest; and  courts  will  go  far  to  support  a  testator's 
intention.     Sir  «/.  Mansfield  C.  J.  says,  in  Doe  d.  Wright 
Y.  Child  (a),  '^  In  almost  all  the  cases  where  questions  of 
this  sort  have  arisen,  it  has  been  next  to  impossible,  out 
of  a  court  of  justice,  to  doubt  of  the  testator's  intention 
to  give  the  thing  absolutely  to  the  devisee.     When  a 
man  gives  a  house,  he  supposes  that  he  gives  it  in  the 
same  manner  as  he  gives  a  personal  chattel."     Here 
the  testator  probably  thought  that  he  gave  the  devisee 
his  chambers   as  effectually  as  the  furniture  in   them. 
Then,  are  the  words  used  sufficiently  certain  to  accom- 
plish that  intention  ?  The  devise  is  of  ^^  my  chambers 
in  Albanj/,  for  which  I  gave  600  guineas;"  the  testator  had 
no  other  chambers  in  Albany j  the  latter  words  therefore 
were  not  necessary  to  distinguish  the  subject-matter  of  the 
devise;  they  cannot  be  rejected  as  nugatory;  and  if  they 
have  any  object,  it  must  be  to  denote  the  quantity  of  in- 
terest possessed  by  the  testator,  and  which  he  intended 
to  devise.     He  means,  "  all  that  for  which  I  gave  600 
guineas,"  namely,  the  fee-simple  in  the  chambers.    The 
devise  in  question  comes  between  two  bequests  of  other 
property,  which  are  clearly  absolute:  it  may  therefore 
be  inferred,  that  this  was  intended  to  be  so  too.    A  like 
argument  from  collocation  was  relied  upon  by  Lord  EU 

(a)  1  New  Rep.  345. ;  and  see  Bailis  v.  GaU,  2  Vet.  48,  49. 

lenboroughf 
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lenbof'otighy  in  Roe  d.  AUport  v.  Bacon  (a),  where  the 
word  ^^  estates"  was  held  to  pass  not  merely  particular 
lands,  but  the  testator's  whole  interest  in  them.  The  term 
"  estate,"  though  followed  by  words  of  local  descrip- 
tion, has  been  held  in  modern  cases  to  denote  the  quan- 
tity of  interest,  and  to  carry  a  fee ;  Denn  d.  Richardson  v. 
Hood {b) J  and  the  cases  there  referred  to  by  Gibbs  C.  J.: 
and  though  the  word  estate  does  not  occur  in  this  codicil, 
and  the  cases  are  not  precisely  in  point,  the  principle  of 
them  applies,  and  they  shew  how  far  the  Courts  will  ex- 
tend the  import  of  words  denoting  the  subject-matter  of 
devise,  in  favour  of  the  testator's  intention. 


Lord  T£NT£RDEN  C.J.  I  am  of  opinion  that  the 
words  which  the  testator  has  used  in  this  codicil  are  not 
sufficient  to  take  the  fee-simple  from  the  heirs  at  law. 

LiTiTEDALE  J.  I  am  of  the  same  opinion.  It  is 
argued,  that  '^  my  chambers  in  Albany^  for  which  I  gave 
600  guineas,"  must  mean  all  that  interest  for  which  the 
testator  gave  such  a  sum :  but  to  put  such  a  construc- 
tion on  these  words  would  be  intrpducing  a  new  class 
of  cases. 


Parke  J.  Considering  all  the  circumstances,  I  have 
little  doubt  what  the  intention  of  the  testator  really  was, 
but  it  is  not  expressed  with  sufficient  certainty.  The 
judgment  must  therefore  be  for  the  Plaintiff. 


pAiTESON  J.  concurred. 


Postea  to  the  plaintiff  (c). 


(a)  4M.iS.  366.  {b)  7  Taunt,  55. 

(c)  See  Lushington  v.  SeweU,  1  Sim.  435.  where  the  same  codicil  waa 
before  the  Vice- Chancellor,  and  lie  considered  the  devise  of  the  chambers 
to  be  for  life  only,  p.  470. 
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1832, 


Doe  dem.  Norris  and  Others  against  Jane     Tuesday.. 

Tucker.  -^"^  '•^' 

EJECTMENT  for  premises  situate  at  the  parish  of  Tesutor being i^^^j^;  -A( 
seised  in  fee  ^ 

Street  in  the  county  of  Somerset.  At  the  trial  be-  of  the  premises  v$!)^£  -2( 
fore  Bosanquet  J.,  at  the  Spring  assizes  for  Somersetshire,  tinned,  de-  f^ er  -  7C 
1830,  the  jury  found  a  verdict  for  the  plaintiff  subject  i^^.!l«i  6^^*/  -  i^; 
to  the  opinion  of  this  Court  on  a  special  case,  by  which  P^®*"?  .  ^'*^^  "  '^^ 
it  appeared  that  Robert  Maynard  hews  seised  in  fee  of  7 .   ^yfi^^  i/a.^i»-  /oo^ 

'^  ^  »  hold  estate         /d¥t(A.^/iS9 

certain   premises,   commonly  known    by  the   name   of  called  Poun* 

cettt,  during 

PouncettSy  of  which  the  premises  in  question  formed  part,  her  natunllife.  ' 

duly  made  and  published  his  will,  and  thereby  devised  son  Richard, 

^  ,,  m J  heir,  aAer 

as  toilows  :  —  the  demth  of  mj 

«  First,  I  will  that  all  my  just  debts  be  fully  paid  by  Tu^eabc^"''' 
ray  executrix,  hereinafter  named,  so  soon  as  conveniently  ^^"'^ 
may  be  after  my  decease :  Item,  I  give  and  bequeath  *^  *^'l,***t**'th 
unto  my  dearly  beloved  wife,  Jane,  my  freehold  estate  of  my  wife.  I 

give  and  devise 

called  Pouncetts  during  her  natural  life :  Item,   I  give  to  my  son 

^ichardi  to  my 

and  bequeath  unto  my  dearly  beloved  wife  all  my  stock,  soh  Thomas,  to 
goods,  and  chattels,  of  every  denomination,  during  her  I!Iidto"e?ery'^' 
natural  life:  Item,  I  give  unto  my  son  Richard,  my  chiid^n  Sen  in 
heir,  after  the  death  of  my  wife,   10/. :  Item,  all  the  ^j^^^fj^e 
above  bequeathed  lands,  goods,  and  chattels,  after  the  equally  to  be 

*  ^  parted  between 

death  of  my  dearly  beloved  wife,  I  give  and  devise  in  them:»'  Held, 

,  that  under  this 

manner  following:  unto  my  son  Richaid,  unto  my  son  devise  the  chiU 
Thomas,  unto  my  son  Robert y  and  unto  every  other  of  life  estates  in 
my  children  then  in  being,  share  and  share  alike,  equally  sbarera^ertbe 
to  be  parted  between  them."  ^^^  ^^'^^ 

The  testator  died,  leaving  his  said  wife,  Jane  May^  S A^c    n,    ^  a 
nardy  the  three  sons  above  named,  and  five  other  child-  ^ 

ren,  him  surviving.     They  all  survived  the  widow,  who 
died  in  1804.     John  Maynard,  one  of  the  eight,  sold  his 

share 
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1SS2.       share  to  Robert  Tucker ,  in  whose  right  the  defendant 
Doxdem.      claimed.     On  the  death  of  Johrij  in  1829,  the  lessors  of 
o^^'iai?       ^^®  plaintiff  laid    claim  to  this  property,   in  right  of 
TucMB.      Richard^  the  heir  at  law  of  Robert  Maynard^  the  testator, 
and  by  virtue  of  a  devise  by  Richard  of  all  such  lands,  && 
as  he  was  entitled  to  in  reversion  expectant  on  the  deaths 
of  his  brothers  or  sisters.     The  question  was,  what  es- 
tate John  Maynard  took  in  his  eighth  part  of  the  lands 
*    devised  by  his  father.     The  case  was  now  argued  by 

FoUett  for  the  lessors  of  the  plaintiff.  John  took  only 
a  life  estate  under  his  father's  will,  on  the  death  of  Jane 
the  widow.  The  words  ^^my  freehold  estate  called 
PounceitSj*  are  only  descriptive  of  the  particular  pro- 
perty, and  not  meant  to  denote  quantity  of  interest 
The  devise  of  the  testator's  lands  by  shares  among  the 
children  contains  no  words  calculated  to  pass  a  fee,  nor 
does  the  will  shew  any  such  intention.  (He  wasr  then 
stopped  by  the  Court.) 

Coleridge^  contrtL  The  intention  to  pass  a  fee  is 
apparent  from  the  whole  of  the  will,  and  in  Roe  d.  Sfidl 
V.  Pattison  (a),  Lord  Ellenborough  said,  "  There  are  no 
words  of  such  an  inflexible  nature  as  will  not  bend  to 
the  intention  of  a  testator,  when  It  can  be  collected 
from  the  context  of  his  will."  In  that  case  it  was  held, 
that  a  devise  of  the  testator's  remainder  in  the  four  per 
cent  stocks,  with  his  freehold  property,  passed  a  fee  in 
the  real  estate.  It  is  not  necessary  here,  to  rely  solely  on 
the  words  " my  freehold  estates  called  PouncettSi*  in  the 
devise  to  the  widow  for  life.  There  are  other  circum- 
stances. The  testator  makes  separate  devises  to  her  of 
realty  and  of  personalty,  being  evidently  aware  of  the  dis- 

(a)  I6£asf,  221. 

tinctions 
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tiiictions  between  the  different  closaies  of  property.     He        1832. 

irives  10/.  to  the  heir  at  law  as  a  compensation  for  the        """^ 
®  .  .  DoEdem. 

loss  he  sustains  by  sharing  equally  with  the  rest  of  the        Norris 

children.  He  devises  ^*  all  the  above  bequeathed  lands,  Tuckxa, 
geodby  and  chattels"  among  his  children,  evidently 
intending  (as  was  observed  in  Roed.  Shell  y»Pattison{a)) 
to  give  as  absolute  an  estate  in  one  as  in  the  other. 
And  he  devises  the  property  to  be  parted,  ^*  share  and 
share  alike ;"  whereas  if  he  had  meant  the  several  chil- 
dren to  take  life  estates  only,  he  would  probably  have  made 
them  joint-tenants.  The  cases  cited  for  the  defendant  in 
Doe  d.  Sewell  v.  Parratt  {b)  (just  decided),  though  not 
precisely  in  point,  are  applicable  in  principle.  The 
word  *' estate,"  when  unaccompanied  by  any  words 
restraining  or  limiting  the  general  sense,  has  been  held 
sufficient  to  carry  a  fee,  and  to  describe  not  only  the 
land,  but  the  interest  in  the  land,  if  such  appeared  to 
be  the  intention ;  but  neither  that,  nor  any  other  pre- 
-cise  term,  is  essential,  if  the  intent  be  sufficiently  ex- 
pressed. And  where  it  is  evidently  meant  that  the 
interest,  and  not  merely  the  particular  land  should  pass, 
words  of  description  added  to  the  term  '^  estate"  will  not 
restrain  the  sense ;  Bailis  v.  Gale  {c\  The  rule  of  law 
has  always  been,  that,  in  construing  a  devise,  the  in- 
tention of  the  testator  was  to  be  consulted,  and  that  the 
whole  question  was,  what  constituted  sufficient  evidence 
of  it:  only  in  modern  cases  the  courts  have  looked 
more  to  the  general  contents  of  the  will  than  was  formerly 
done.  Doe  d.  Liversage  v.  Vaughan  (d)  and  Doe  d. 
Ellam  V.  Westlcy  (e),  may  be  cited  on  the  other  side ; 
but,  in  the  first  of  these  cases,  the  language  used  was 
more  in  favour  of  a  life-estate  than  it  is  here,  and  in  the 

(a)   IGEfli/,  221.  (/•)  Antd,  p.  469. 

(c)  2  Vet.  48.  (rf)  SB,^  A,  464. 

{e)  4  A  4f  C.  667. 

latter, 
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1832.  latter,  the  two  clauses  of  the  devise  were  separated  by 

■    7"  the  words  "  and  also,"  which  prevented  those  exprea^ 

NoRRis  sions  that  might  otherwise  have  conveyed  a  fee,  from 

against 

Tucker.  operating  upon  the  real  property. 


■ 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  Jcihw 
Maynard  took  only  a  life-estate  under  his  father's  wilL 
There  have  been  many  cases  where  devises  have  been- 
t.Yrti?  <' y:^'^  ym/u  jjgjj  ^Q  carry  no  more  than  a  life-estate,  although  such 
'  c/-^.  "^i  a  construction  certainly  did  not  effectuate  the  intention 

of  the  testator.  A  wish  to  avoid  this,  has  led  the  Courts 
occasionally  to  lay  hold  of  very  trifling  matters  in  the 
context  of  wills,  for  the  purpose  of  carrying  into  effect 
what  the  testator  really  wished.  But  I  think  that,  if  we 
considered  the  present  devise  as  passing  an  estate  in 
fee,  we  should  be  introducing  a  latitude  of  construction 
which  would  operate  very  injuriously.  The  devise  of 
all  the  testator's  ^*  above  bequeathed  lands,  goods,  and 
chattels  "  to  his  children,,  share  and  share  alike,  would  of 
itself  carry  only  a  life-estate.  Then  the  devise  referred 
to  by  the  words  "  above  bequeathed,"  is  this :  "  I  give 
and  bequeath  unto  my  wife,  Jane^  my  freehold  estate 
called  PouncettSf  during  her  natural  life."  The  term 
*^ estate"  may  operate  only  as  a  description  of  the 
particular  lands,  or  may  mean,  also,  tlie  quantity  of 
testator's  interest  in  them.  Here,  it  appears  to  me  that 
the  words  "my  freehold  estate  called  PotmcetlSy"  are 
merely  descriptive  of  the  land,  and  not  of  the  quantum 
of  interest.  In  Bailis  v.  Gale  (a),  the  words  "  all  that 
estate  I  bought  of  Mead^^  might  well  import  the  whole 
interest  in  the  estate,  because  the*  testator  had  in  fact 
bought  the  fee-simple  of  Mead.  Tlie  judgment  must  be 
for  the  plaintiff. 

{a)  2  Fet.  48. 

Little- 
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LiTTLEDALE  J.     I  think  the  words  **  my  freehold       1892. 
estate  called  PouncettSj'  in  this  devise,  only  denote  the      _.     _ 
local  situation ;    and  the  subsequent  words,   "  all  the       Nokms 
above  bequeathed  lands,  goods,  and  chattels,  after  the      Tuckea, 
death  of  my  wife,  I  give  and  devise  to  my  sons,"  would 
not  of  themselves  carry  a  fee.    In  this  latter  clause  the 
word  ^^  lands'*  is  used  instead  of  **  estate,"  which  occurs 
before ;  and  this  may  probably  have  been  to  avoid  the 
construction  now  attempted. 

Parke  J.  I  have  no  doubt  as  to  the  intention  of  the 
testator;  but  a  will  must  have  words  sufficient  to  carry 
the  intention  into  efiect  The  devise  to  the  sons  is  of 
^  all  my  above  bequeathed  lands,  goods  and  chattels/' 
I  take  it  there  is  no  case  in  which  a  fee  has  been  held 
to  pass  by  a  mere  devise  of  **  lands;*'  and  there  is  no 
other  expression  in  this  clause  which  of  itself  could 
carry  such  an  estate.  And  looking  to  the  context,  I 
see  nothing  to  give  this  devise  the  effect  contended  for. 

Patteson  J.  I  am  of  the  same  opinion.  In  Soe  d. 
Shell  V.  Pattison  (a)  the  devise  was  of  the  testator's  "  free- 
hold prop«^,"  {b)  which  is  very  different  from  the  terms 
used  here. 

Postea  to  the  plaintiff. 

ia)  16  Eatiy  221.  (6)  See  NkkoU  ▼.  BuUhtr,  18  Fes.  193. 
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Crowley  and  Others  agairist  Cohen* 
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an  iDsunooe 
for  twelve 
•  months  upon 
goods  on  board 
of  thirty  boats 
named,  between 
London^  Bit" 
minghawit  &C.9 
'backwards  and 
forwards,  with 
leare  to  take  in 
and  discharge 
goods  at  all 
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line  of  nariga- 
Cion.    The 
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12,000/.  on 
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terest  migiif • 
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ipr^atobe 
4)e«ered  b/  the- 

|XlliC7  IB  ADf 
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Any  one  trip.- 
'Jlie  premiumr 
was  30s.  per 
4»nt. : 

HeM,  that 
an  insurance 


A  SSUMPSIT  on  a  policy  of  insurance.     Plea,  tbe 

general  issue.     At  the  trial  before  Lord   Tenter-- 

den  C.  J.,  at  the  London  sittings  after  Hilary  term,  1831, 

a  verdict  was  taken  for  the  plaintiffs  subject  to  the  opinion 

of  this  Court  upon  the  following  case :  — 

The  action  was  brought  upon  a  policy  eff*ected  by 

the  plaintiffs,  and  subscribed  by  the  defendant,  for  1000/., 

whereby  the  plaintiffs  caused  themselves  to  be  insured 

for  twelve  calendar  months,  commencing  on  the  11th  of 

April  1828,  "  by  canal  navigation  boats  containing  goods 

at  work  between  London^  Wolverhampton^  Birmingham^ 

8cc.  backwards  and  forwards,  and  in  any  rotation,  upon 

goods  i'uid  upon  the  body,  tackle,  &c.  on  thirty  boats"  as 

per  margin  of  the  policy;  beginning  the  adventure  upon 

.<^e  goods  /rom  the  loading  thereof  on  board,  and  con- 

41inuing  it  till  the  same  should  be  discharged  and  safely 

Sanded ;  and  tbe  vessel  was  to  have  ^^  leave  to  take  ia 

and  discharge  goods  and  merchandize  at  all  places  on 

the  regular  line  of  canal  between  the  aforesaid  places 

and  London,  without  being  deemed  a  deviation."     It 

Vi»9  then  stipulated  as  follows :  ^'  The  said  ship,  &c.  goods 

ami  merchandizes,  &c.  for  so  much  as  concerns  the 

'•on  goods"      assureds,  by  agreement  between  the  assureds  and  assurers 

^[Toofer  the  interest  of  carricn  in  the  property  under  their  charge  ;  for,  in  general,  if  the 
•Ubject  matter  of  insurance  be  righUy  described,  the  psrticular  interest  in  it  need  not  be 

"^Taeld  also,  that  the  policy  was  not  exhausted  when  once  goods  to  the  Talue  of  IS,000r. 
bad  been  carried  by  all  the  boat?,  or  by  each  of  them,  but  that  it  continued,  throughout  the 
year  to  protect  all  the  goods  afloat  at  any  one  time,  up  to  the  amount  insured : 

Held  further,  that  upon  the  loss  of  goods  on  board  one  of  the  boats,  the  assured  was 
entitled  to  recover  that  proportion  of  such  loss  which  li.',000i.  bore  to  the  whole  value  of  the 
goods  afloat  at  the  time;  and  not  the  proportion  of  12,00Q/.  to  the  whole  amount  car- 
iM  during  th»  jux* 

in 
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in  this  policy,  are  and  shall  be  (a)  twelve  thousand  pounds        18S2. 
on  goods  as  interest  may  appear  hereafter,  to  pay  average      ^ 
on  each  package  or  description  as  if  separately  insured,        agaOut 
warranted  free  from  damage  or  loss  that  may  arise  from 
wet  occasioned  by  rain,  snow  or  hail,  or  from  any  loss 
arising  from  plunderage,  barratry  or  pilferage,  the  claim 
on  this  policy  warranted  not  to  exceed  100/.  per  cent." 
The  premium  was  305.  per  cent.     The  following  stipu- 
lation was  written  at  the  bottom  of  the  policy :  — "  3000/. 
only  to  be  covered  by  the  policy  in  any  one  boat  on  any 
one  trip."    The  instrument  bore  a  30/.  stamp. 

One  of  the  boats  named  in  the  margin  of  the  policy, 
and  of  which  the  plaintiffs  were  owners,  departed  from 
London  on  the   17th  of  January  1829,  on  the  above 
mentioned  line  of  canal,  with  goods  of  several  persons 
on  board,  to  the  value  of  1700/.,  which  were  in  the  care 
of  the  plaintiffs  as  carriers,  to  be  carried  on  freight  from 
London  to  Wolverhampton.     On  the  29th  of  January  the 
boat,  with  the  goods  on  board,  was  accidentally  sunk  in 
the  canal ;  the  goods  were  damaged,  and  the  plainti£& 
in  consequence  were  obliged  to  make  compensation  to 
the  owners,  and  were  also  put  to  other  expenses.t     It 
was  agreed  that  the  damage  sustained  should  be  settled 
by  a  reference,  and  that  the  arbitrator  should  calculate 
them  according  to  that  which  the  Court  should  decide^ 
to  be  the  legal  construction  of  the  policy.     Between  the 
11th  of  April  1828  and  the  29th  of  January  1829,.  the 
boat  in  question  had  gone  thirty-one  trips  on  the  line  of 
canal,  and  she  was  on  her  thirty^econd  at  the  time  of  the 
loss.     Between  the  two  last  mentioned  days,  each  of  the 

(a)  Here  the  printed  words  "valued  at*'  were  struck  out.  The  in- 
itrumeot  was  the  common  printed  form  of  policy  on  ship  and  goods,  fiUied 
up  ao  as  to  adapt  it  in  a  very  inartificial  manner  to  this  insurance. 

I  i  2  thirty 


CoBEMm 
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18Sd.       thirty  boats  mentioned  in  the  policy  had  carried  goods 
'  to  the  amount  of  12,000/.  and  upwards. 

Cbowlkt 

agabui  The  objections  taken  to  the  right  of  the  plaintiffi  to 

recover  were  five.  1.  That  this  policy,  which  pursued 
the  ordinary  form,  did  not  cover  the  interest  of  the 
plaintiffs,  since  it  purported  to  protect  goods  against 
the  usual  risks  to  which  the  owners  of  goods  are  liable, 
whereas  the  loss  alleged  was  one  arising  out  of  the  plain- 
tifis'  liability  as  carriers  to  risks  to  which  carriers  are 
liable.  2.  That  the  loss  was  not  within  the  policy,  the 
perils  insured  against  being  the  ordinary  perils  in  a  sea 
policy,  and  the  loss  the  consequence  of  a  breach  of  special 
contract  between  the  assured  and  those  whose  goods 
they  carried.  3.  That  as  soon  as  goods  to  the  amount  of 
12,000A  had  been  carried  by  the  boats  the  policy  was 
exhausted,  or  at  least  as  soon  as  goods  to  that  amount 
bad  been  carried  by  each  boat.  4.  That  supposing  the 
policy  not  to  be  so  limited,  the  underwriters  were  liable 
only  to  that  proportion  of  the  loss  which  12,000/.,  the 
sum  insured,  bore  to  the  whole  amount  of  the  goods 
carried  by  the  boats  in  the  twelve  months ;  that  is  to  the 
whole  interest  of  the  assured.  5,  That  according  to  the 
plaintiffs'  construction  of  this  policy,  the  stamp  was 
insuflBcient:  but  this  objection  was  not  persisted  in. 
The  case  was  argued  by 

Campbell  for  the  plaintiffi.  With  regard  to  the  first 
objection,  as  between  the  plaintiiKs  and  the  underwriter, 
the  claim  in  respect  of  this  loss  is  for  the  damage  to  the 
goods.  It  is  sufficient,  as  between  them,  that  the  policy 
is  on  the  goods,  and  that  they  have  been  damaged  on 
the  voyage  by  a  peril  insured  against.  It  is  not  ne- 
cessary, in  a  policy  of  insurance,  to  state  the  precise 

nature 
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nature  of  the  interest,  and  whether  the  property  be 
absolute  or  special.  A  consignor,  a  consignee,  a  prize 
agent  (as  such)  may  all  insure ;  but  they  are  not  bound 
to  specify  what  the  interest  is  (a).  And  so  as  to  the 
second  objection  :  the  contract  between  the  assured  and 
the  other  parties  is  nothing  to  the  underwriter.  He  can- 
not pretend  that  this  is  a  wagering  policy ;  the  plaintiffs 
only  seek  to  recover  the  amount  of  damage  which  they 
have  actually  sustained  by  the  injury  to  these  goods.  The 
third  objection  is  answered  by  a  reference  to  the  nature 
and  objects  of  the  policy.  It  was  to  continue  twelve 
months,  and  the  intention  evidently  was,  that  the  under* 
writers  should  be  liable  for  damage  to  be  sustained  by 
the  goods  on  board  these  boats  during  the  whole  time. 
The  stipulations  for  leave  to  take  in  and  discharge  goods 
at  all  places  on  the  line  of  canal,  that  no  greater  amount 
than  3000/.  should  be  covered  by  the  policy  in  any  one 
boat  on  any  one  trip,  and  that  the  claim  on  the  policy 
should  not  exceed  100/.  per  cent,  all  shew  that  the  limit- 
ation contended  for  is  not  according  to  the  real  sense  of 
the  contract  Then  it  is  said,  fourthly,  if  that  limit- 
ation is  not  to  prevail,  the  underwriter  is  still  only  liable 
ibr  the  proportion  which  12,000/.  bears  to  the  whole 
amount  of  goods  carried  in  all  the  boats  during  the 
twelve  months.  According  to  this  argument,  if  no 
damage  occurred  till  the  last  day,  and  on  that  day  a  loss 
of  goods  to  the  amount  of  1000/.  took  place,  then, 
although  no  other  goods  were  afloat  at  the  time,  the 
underwriter  would  claim  to  pay,  not  1000/.,  but  only  a 
part  of  that  sum  in  the  proportion  of  12,000/.  to  the 
value  of  all  the  goods  before  carried  in  all  the  boats ; 


1832. 

CMwuer 
ogamH 


(a)  See  Carrutkers  v.  Sheddon,  6  Taunt,  14. 
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1832.  by  which  mode  of  calculation,  he  might  be  liable  in 
1000/.  at  the  beginning  of  the  year,  and  only  a  farthing 

^  ROW  LiB  ■ 

againu  at  the  end  of  it,  for  precisely  the  same  amount  of  loss. 
The  true  measure  of  liability  is  the  proportion  of  12,0002. 
to  the  value  of  all  the  goods  afloat  at  the  time  of  the 
loss;  and  it  does  not  appear  from  the  case,  that  any 
thing  more  was  on  the  line  of  canal  that  day,  than  the 
goods  valued  at  1700/.,  in  the  boat  which  was  sunk. 

MohUj  contr^.  As  to  the  first  and  second  points : 
it  may  be  admitted  that  this  was  an  insurable  interest, 
if  the  policy  were  rightly  framed.  But  the  interest  here 
is  not  that  described  in  the  policy.  The  Courts  have 
allowed  much  latitude  in  this  respect,  as  where  they 
held  that  a  shipowner  carrying  his  own  goods  on  a 
voyage,  might  insure  his  interest  in  them  under  the 
name  of  freight  Flint  v.  Flemyng  {a).  But  there  are 
many  instances  in  which  a  greater  strictness  of  con- 
struction is  still  adhered  to.  A  party  lending  money 
on  bottomry  has  a  complete  interest  in  the  ship ;  yet 
he  cannot  insure  as  on  the  ship.  In  Simonds  v.  Hodg* 
son  {h)y  the  interest  insured  was  ^^  on  bottomry,^'  and 
the  decision  turned  wholly  upon  the  question  whether 
the  instrument  alluded  to  by  that  expression  in  the 
policy,  was  a  bottomry  bond  or  not,  though  it  was 
clear  that  the  plaintifl*had,  at  all  events,  a  security  on 
the  body  of  the  ship,  capable  of  being  insured.  It  was 
decided  in  Glover  v.  Black  (c),  that  a  lender  of  money 
on  respondentia  could  not  insure  as  upon  the  goods  and 
merchandize;  and  in  a  subsequent  case,  Gregory  v. 
Christie  {d)y  where  the  insurance  was  on  goods,  speciey 

(a)  1  B.  j;  Ad^  45.  (6)  Ante,  50. 

(c)  3  Burr.  1394.  [d)  Park  on  Inturance,  p.  14. 

and 
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and  effects  of  the  plaintiff  (the  captain)  on  board  the  1833. 
ship,  and  he  demanded,  under  that  insurance,  money  ""^  ' 
expended  by  him  during  the  voyage  for  the  use  of  the  ^s«w^ 
ship,  and  for  which  he  claimed  respondentia  interest, 
Lord  Mansfieldy  though  he  held  that  the  plaintiff  might 
recover,  was  of  opinion  that  he  would  not  have  been  so 
entitled,  but  for  an  express  usage  proved  by  several 
witnesses.  The  insurance  by  the  present  plaintiffs  is 
precisely  in  the  form  which  would  be  used  by  owners  of 
goods  sending  them  in  other  persons'  barges.  No  other 
kind  of  interest  is  pointed  out  by  the  terms  used.  Yet 
the  interest  in  this  case  is,  in  fact,  one  of  a  very  special 
nature.  It  is  that  of  a  carrier,  which  consists  of  the 
gain  to  be  made  by  freight,  and  the  loss  to  be  guarded 
against  from  damage  or  destruction  of  the  goods.  Now 
it  will  scarcely  be  said  that  this  policy  covers  the 
gain,  — the  freight;  and  if  the  general  words  are  not  of 
a  nature  to  protect  this,  how  is  it  shewn  that  they  apply 
to  the  loss  risked  by  the  plaintiffs  as  carriers  ?  Yet  if  tbek 
interest  as  carriers  generally  were  covered  by  this  policy,, 
why  should  not  it  extend  both  to  the  expectation  of 
freight  and  the  risk  of  loss  ?  It  has  been  said  that  the- 
policy,  being  on  goods,  covers  any  interest  in  them,, 
absolute  or  special.  It  may  be  admitted  that  the 
assured  need  not  be  an  absolute  owner;  but  the  in-- 
terests  to  be  protected  must  all  be  such  as  are  carved' 
out  of  one  and  the  same  entire  right ;  and  an  interest 
arising  merely  from  a  liability,  like  that  of  a  carrier,  is 
not  within  this  description.  Suppose  the  goods  here 
had  been  lost  by  the  act  of  God  or  the  king's  enemies. 
Carriers  are  not  answerable  for  these  risks;  yet  the 
underwriter  would  have  been  liable  to  the  assured 
upon  the  present  policy.     Another  proof  that  this  con- 

I  i  4  tract 
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18S8.       tract  of  insurance  does  not  truly  «hew  the  nature  of  the 
ZZ,     interest  to  be  protected  is,  that  the  policy  is  an  open 

agama  one.  The  inference  from  that  form  of  policy  is,  that 
the  interest  is  of  such  a  nature  that  it  may  be  appre- 
ciated when  the  loss  happens,  without  the  aid  of  any  pre- 
vious convention  between  the  parties,  or  estimate  by  which 
they  have  agreed  to  be  bound.  Thus  an  absolute  in- 
terest in  goods  may  be  valued  by  reference  to  the  in- 
voice price ;  and  an  estimate  may  be  taken  by  similar 
means,  as  to  ship  or  freight*  But  it  is  not  so  with  the 
interest  of  a  carrier;  that  must  be  appreciated  by 
some  rule  of  calculation,  which  should  be  agreed  upon 
before  hand*  The  present  contract  is  in  the  nature  of 
a  re-assurance;  for  a  carrier  is  an  insurer :  the  risk  pro- 
vided against  by  such  contract,  if  it  could  be  previously 
estimated,  would  probably  be  calculated  on  the  average 
quantity  (^  losses  which  the  parties  efiecting  the  re-assur- 
ance have  to  pay.  This  kind  of  contract  is  always  con- 
sidered as  totally  distinct  from  an  original  insurance  (a), 
and  ought  not  to  be  described  in  the  same  general  terms. 
As  to  the  third  point;  if  the  policy  was  not  exhausted 
when  goods  to  the  value  of  12,000/.  had  been  carried  by 
all,  or  at  least  by  each  of  the  boats,  this  contract  was 
most  improvident  on  the  part  of  the  underwriter ;  for, 
on  the  plaintiffs'  construction,  goods  to  the  amount  of 
360,000/.  bad,  at  the  time  of  the  loss,  been  protected  by 
this  policy ;  and  the  same  proportion  might  have  been 
carried  during  the  remaining  two  months  of  the  year. 
The  premium  of  180/.  for  such  a  risk  is  so  far  below 
the  ordinary  rate,  that  the  underwriter,  at  least,  cannot 
be  supposed  to  have  understood   tlie  contract  in  the 

(a)  Park  on  Insurance,  419.  and  the  aatborities  there  cited. 

sense 
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sense  now  contended  for.  Lastly,  the  underwriter  105S* 
is  liable  only  for  that  proportion  of  the  loss  which 
12,000^  bears  to  the  whole  value  of  the  goods  carried 
during  the  year.  This  is  the  rule  in  ease  of  an  open 
policy;  the  indemnity  recoverable  is  to  the  loss  as  the 
sum  insured  to  the  whole  interest  protected  by  such 
polity.  It  is  argued  this  would  lead  to  an  unjust  result; 
and  that  in  the  present  case  it  would  be  hard,  if  the 
plainti£&  carried  560,000/.  worth  of  goods  during  the 
jrear,  that  they  should  only  recover  in  the  proportion  of 
one  thirtieth  for  any  subsequent  loss.  But  this  is  the 
4X>nsequence  of  insuring  a  carrier's  interest  in  a  form 
applicable  only  to  a  policy  on  the  party's  own  goods. 
The  indemnity  may  be  inadequate  to  the  loss,  but  the 
premium  was  not  a  su£Eicient  consideration  for  a  perfect 
indemnity. 

Campbell  in  reply.  A  policy  must  state  correctly  'aohat 
is  insured ;  but  there  is  no  authority  for  saying,  that  the 
reason  why  the  party  insures  should  also  be  expressed. 
Glover  v.  Elack  {a)  was  decided  on  the  ground  of  an 
•established  practice ;  and  the  Court  expressly  guarded 
against  any  application  of  the  judgment  there  given  to 
other  cases  than  those  of  respondentia  and  bottomry. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
Plaintiffs  are  entitled  to  recover.  It  is  objected  that  this 
policy  is  not  framed  so  as  to  cover  the  interest  in  respect 
of  which  they  claim.  But  I  agree  in  the  proposition 
laid  down  in  the  argument  on  their  side^  that  although 
the  subjects-matter  of  the  insurance  must  be  properly 
described,  the  nature  of  the  interest  may  in  general  be 

(a)  3  .Burr.  1394.  ,    ^ 

left 
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.1882.  left  at  large.  Here  the  subject-matter  is  very  sufficiently 
described,  and  the  policy  shews  that  the  sum  to  be  re* 
aipiifui  ceived  in  case  of  loss  was  to  be  for  further  consideration, 
*^  as  interest  might  appear  thereafter."  The  instrument 
is  not  artificially  framed ;  it  would  have  been  better  if 
it  had  expressly  shewn  that  the  object  was  to  indemnify 
the  Plaintiffs  as  carriers;  still  I  think  it  is  sufficient 
Then  it  is  contended,  that  after  goods  to  the  value  of 
12,000/.  had  been  carried  by  all,  or  at  least  by  each  of 
the  boats,  the  policy  was  exhausted.  But  this  is  incon- 
sistent with  the  evident  object  of  the  contract,  and  with 
the  limit  which  the  parties  have  fixed  by  warranting 
that  the  claim  on  the  policy  shall  not  exceed  100/.  per 
cent  Then  as  to  the  mode  of  calculating  the  indemnity, 
the  Defendant  insists  that  this  is  to  be  done  by  ascertain- 
ing the  proportion  which  12,000/.  bears  ta  the  whole 
value  of  goods  carried  during  the  year,  and  allowing  the 
assured  such  a  proportion  of  the  amount  of  loss.  But 
the  rule  of  calculation  relied  on  by  the  defendant  is 
never  adopted  in  cases  of  policy  on  goods  with  liberty  to 
change  the  cargoes.  Here  the  whole  value  of  the  goods 
afloat  at  the  time  of  the  loss  must  be  taken,  and  the 
Plaintifls  will  recover  such  a  proportion  of  their  loss 
as  12,000/.  bears  to  the  value  of  all  the  property  on 
board  all  the  boats  at  the  time  of  the  accident,  if  that 
value  exceed  12,000/. ;  if  not,  they  will  be  entitled  to 
the  whole  amount  lost. 

LiTTLEDALE  J.  I  am  of  the  same  opinion ;  and  I 
think  it  was  not  necessary  that  the  interest  of  the 
Plaintiffs  should  be  more  specially  described.  Goods 
in  the  custody  of  carriers  are  constantly  described  as 
their  goods  in  indictments  and  declarations  in  trespass. 

The 
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.The  Plaintiffs  here  were  liable,  in  particular  cases,  for      .1832. 
the  loss .  of  the  goods  they  carried,  and  had  a  special        ' 
property  in  them  on  that  account.     The  soods  were,  for        offnnu 

.COHIM. 

the  present  purpose,  their  goods.  As  to  the  argument 
that  this  policy  was  exhausted  when  goods  had  been 
carried  in  all,  or  in  each  of  the  boats,  to  the  amount 
of  12,000/.,  I  think  that  cannot  have  been  the  intention, 
where  a  policy  was  effected  upon  thirty  boats  continually 
going  on  this  canal,  and  each  of  which  might  convey 
goods  to  that  amount  in  a  time  far  short  of  a  year.  It 
appears  to  me  that  the  contract  was,  in  effect,  equivalent 
to  a  fresh  insurance  taking  place  at  the  time  when  each 
vessel  started,  and  governing  all  that  were  then  afloat ; 
only  instead  of  a  renewed  insurance,  the  object  was  ob- 
tained by  a  continuing  policy.  As  to  the  amount  the 
Plaintiffs  are  to  recover,  I  agree  in  the  rule  of  calculation 
which  my  Lord  has  laid  down. 

Parke  J.  It  is  admitted  here  that  the  Plaintifis  had 
some  interest  which  they  might  insure.  It  was  that,  in 
fact,  which  carriers  ordinarily  have.  The  only  question 
is,  whether  the  interest,  such  as  it  was,  was  sufficiently 
described  in  the  policy.  Now  the  particular  nature  of 
the  interest  is  a  matter  which  only  bears  on  the  amount 
of  damages ;  it  is  never  specially  set  out  in  a  policy. 
The  instrument  in  question,  I  think,  does  all  in  this 
respect  that  ever  is  done.  Then  as  to  the  suggestion, 
that  when  goods  to  the  value  of  12,000/.  had  been  car- 
ried, the  policy  was  at  an  end ;  if  that  was  so,  the  in- 
surance was  not  for  a  year,  but  upon  the  first  12,000/. 
worth  of  goods  that  should  be  carried.  But  I  think  it 
was  clearly  meant  to  be  an  indemnity,  applicable  to  the 
successive  cargoes.  I  am  also  of  opinion,  that  the  com- 
pensation 
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I6S2.       pensation  is  not  to  be  calculated  in  the  manner  proposed 
^  by  the  defendant.   If  it  were  to  be  (as  contended  on  that 

iigitkut  side)  in  the  proportion  of  12,000/.  to  the  whole  value  of 
goods  carried  during  the  year,  the  result  would  be,  that 
the  underwriter's  liability  would  have  gone  on  diminish* 
ing  through  the  year,  and  become  less  in  proportion  as 
more  goods  were  carried.  But  I  think  the  intention 
clearly  was,  that  12,000/.  should  be  insured  upon  each 
successive  number  of  cargoes ;  and,  therefore,  that  the 
whole  value  of  the  goods  afloat  at  the  time  of  the  lo8s> 
compared  with  12,000/.  will  aflbrd  the  true  measure  of 
the  defendant's  liability. 

Patteson  J.  It  is  only  necessary,  in  such  a  policy  as 
this,  to  state  accurately  the  subject-matter  insured,  not 
the  particular  interest  which  the  assured  has  in  it  This 
is  an  answer  to  the  objection,  that  a  policy  like  the 
present  would  cover  the  interest  of  a  party  sending  his 
goods  by  another's  vessel:  it  is  not  the  less  a  policy 
upon  goods.  So,  too,  when  it  is  said  that  this  contract 
is  in  the  nature  of  a  re-assurance ;  the  answer  is,  that  it 
is  still  only  an  insurance  upon  goods  in  which  the 
assured  has  a  special  interest  The  suggestion  that  this 
policy  had  become  exhausted  is  at  variance  with  the 
contract  itself:  for  the  proviso^  that  only  3000/.  should 
be  cdvered  in  any  one  boat  on  any  one  trip,  shews  that 
at  least  more  than  one  voyage  was  contemplated,  in 
which  each  boat  might  take  as  much  as  SOOO/.  worth 
xX  goods ;  and  this  is  quite  inconsistent  with  the  sup- 
position that  an  insurance  of  only  12,000/.  was  con* 
(emplated  upon  all  or  each  of  the  boats. 

Postea  to  the  plaintiffs:  the  damages  to  be 
calculated  on  the  principle  above  stated. 
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ISS2. 


eiccution  of 
wriu. 


Adams  against  Osbaldeston^  Esquire.  wedntmUiy, 

Hay  2d, 

^ASE  against  the  late  sheriff  of  Yorkshire^     The  first  A  iheriff,  to  d?rcf  -7^0 

Goiint  was  for  an  escape.    The  second  count  all^edf  able  Utitftt  not 
that  one  Firth  was  indebted  to  the  Plaintiff  in  the  sum  ^  omUil/ 
of  SeL  and  the  Plaintiff,  for  the  recovery  thereof,  sued  J^,^^" 
oat  a  latitat,  directed  to  the  sheriff  of  Yorkshire^  com-  '^"^  ^^ 

^  '  purpose  or  ar- 

mandinir  the  said  sheriff  to  take  Flrti^  if  he  should  be  m^ngtbe 

.         .  ...  perty  named  in 

found  in  his  bailiwick;  which  said  writ  was  afterwards  it  to  enter  a 

frandiiaet  with* 

duly  indorsed  for  bail  for  36/.,  and  delivered  to  the  de-  in  which  the 
fendant,  who  then,  and  until  and  at  the  time  of  the  de-  return  and 
fault  after  mentioned,  was  sheriff  of  Yot'kshire^  to  be 
executed :  that  Firikf  at  the  time  of  the  delivery  of  the 
writ  to  the  Defendant^  and  from  thence  until  the  return 
cf  the  writ,  was  within  the  sheriff's  bailiwick,  and  the 
sheriff  might  at  any  time  during  that  period  have  ar- 
rested him  by  virtue  of  the  writ;  but  that  he  did  not, 
at  any  time  before  the  return  of  the  writ,  take  or  cause 
to  be  taken  the  said  Firthj  as  by  the  writ  he  was  com- 
manded.    At  the  trial  before  Parke  J.,  at  the  Yorkshire 
Summer  assizes  1831,  it  appeared  that  in  January  1830^ 
&  bailable  latitat,  not  having  a  non-omittas  clause^  issued 
against  Firth  at  the  plaintiff's  suit  for  a  debt  of  361^ 
on  which    the  sheriff's  warrant,  directed   to  Faster  a 
bailiff,  was  delivered  by  the  plaintiff  to  one  Pennington. 
Foster  being  at  Snaith^  Pennington  went  from  thence  to 
Stvbbs  Waldenj  about  eight  miles  distant,  where  Firth 
lived,  to  induce  Firth  to  come  to  Snaith;  and  Foster 
desired  his  assistant  Haigh  to  accompany  Pennington^  in 
order  that  he  might  become  acquainted  with  FirtWs 

person. 
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1882.       person.     At  Slubbs  JValdetif  Pennington  and  Haigh  met 
■  JRfr/A,  and  Haigh  (who  had  not  the  warrant  with  him) 

Adams 

agamti        took   Firth;   but  before  they  left  Sttibbs  Walden,   he 

OSBALDBSIOX. 

escaped.  Both  Snaith  and  Stvbbs  Walden  are  within 
the  liberty  and  franchise  of  the  honour  of  Pontefract^ 
the  bailiff  of  which  has  the  execution  and  return  of 
writs  (a).  Upon  this  evidence  it  was  admitted,  that  as 
Haigh  had  no  authority  to  arrest  Firthj  and  Foster  the 
officer  was  not  present,  or  in  any  way  acting  at  the 
time  when  Firth  was  taken  (i),  there  was  no  lawful  ar- 
rest, and  consequently  the  Plaintiff  must  fail  on  the  first 
count;  and  the  defendant's  counsel  contended,  that  the 
plaintiff  could  not  recover  on  the  second  count,  because 
there  was  not  any  non-omittas  clause  in  the  latitat,  and, 
therefore,  it  was  the  duty  of  the  sheriff  to  arrest  within 
his  bailiwick  only,  and  not  within  the  liberty  of  Pon^ 
tejract.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff  on  the  second  count,  reserving  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  this  purpose, 

JP.  Pollock  and  Hoggins  now  shewed  cause.  The 
sheriff,  or  his  officer,  was  guilty  of  negligence  in  not 
arresting  Firth.  If  the  officer  himself  had  gone  to 
Stubbs  Walden  on  the  Thursday^  the  arrest  would  have 
been  good.  The  privilege  of  a  particular  liberty  is  not 
the  privilege  of  the  sheriff,  or  of  any  individual  but  the 
lord  of  the  franchise. 

HoU  and  Blackbume  contra.  The  first  act  of  neg- 
ligence was  on  the  part  of  the  plaintiff,  who  knew  that 

(a)  See,  as  to  Uiis  liberty,  Carrett  v.  Smailjtage,  9Eas!,  355. 
(6)  See  JBlalch  ▼.  Archer,  Cowp.  63, 

Firth 
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Firth  resided  within  the  liberty,  and  yet  did  not  cause        1882, 

a  non*omittas  clause  to  be  inserted  in  the  writ     The        T 

snenn  was  not  guilty  of  negligence,  by  omitting  to  do  agamu 
that  which  was  not  authorized  by  the  writ.  It  is  averred 
in  the  declaration  that  Firth^  from  the  time  of  the  de- 
livery of  the  writ  to  the  defendant  till  the  return,  was 
within  the  sheriff's  bailiwick.  Now  the  proof  was 
that  he  was  residing  within  the  honour  of  Pontejractj 
which  is  not  within  the  sheriff's  bailiwick :  and  the  sheriff, 
if  he  had  arrested  Firth  there,  would,  though  the  arrest 
would  have  been  good,  have  subjected  himself  to  an 
action  at  the  suit  of  the  lord,  Fitzpatrick  V.  Kelly  {a\ 
Piggott  V.  fVilkes  (6).  And  in  Rex  v.  Mead  (c),  it  was 
held  that  the  killing  of  a  bailiff  in  resisting  the  exe- 
cution of  mesne  process  in  a  civil  action  does  not 
amount  to  murder,  if  the  bailiff  attempt  to  execute 
a  writ  without  a  non-omittas  clause  in  an  exclusive 
liberty. 

Lord  Tenterden  C.  J.  The  rule  for  entering  a 
nonsuit  must  be  made  absolute.  It  is  quite  clear  that 
the  plaintiff  was  not  entided  to  recover  upon  the  first 
count,  because  the  party  was  not  arrested.  Neither  is 
he  entitled  to  recover  on  the  second  count,  because  a 
most  material  allegation  in  the  declaration  was  not 
proved.  That  allegation  is,  that  JFVrM,  at  the  time  of 
the  delivery  of  the  writ  to  the  defendant,  and  from 
thence  until  the  return  of  the  writ,  was  within  the 
sheriff's  bailiwick.  The  evidence  was  that  Firth  was 
within  the  liberty  of  the  honour  of  Pont efr act ^  and  the 
sheriff  clearly  had  no  authority  to  enter  that  liberty  by 

(fl)  Cited  in  Rex  v.  StMi,  3  T.  «.  740.  (6)  ZB^^A,  502. 

(c)  2  Stark,  N.  P.  a  ^05, 

virtue 


408  CASES  IN  EASTER  TERM 

1852.  Tirtue  of  the  writ  sued  out  by  the  plaintiff.  If  it  had 
contained  a  non-omittas  clause,  he  might  have  executed 
it  within  the  liberty.  The  sheriff  was  bound  by  the  writ 
to  take  Firth  in  any  part  of  the  county  where  he  has  a 
general  authority  by  virtue  of  his  office  to  execute  pro- 
cess; but  he  had  no  authority,  nor  was  he  bound,  to 
take  him  widiin  any  liberty  where  the  lord  or  bailiff 
had  the  execudon  of  process. 

Parke  J.  I  am  of  the  same  opinion.  The  action 
is  not  maintainable  on  the  first  count,  because  there 
was  no  arrest,  and  therefore  no  escape;  and  in  re- 
spect to  the  second  count,  the  proof  was  not  that  the 
defendant  was  in  the  sheriff's  bailiwick,  but  that  he  was 
in  the  liberty  of  the  honour  of  PorUefract.  Independently 
of  that,  I  think  that  no  action  could  be  maintained  in 
this  case  against  the  sheriff  for  negligence,  by  reason  of 
his  not  having  entered  the  liberty  of  Pontejractj  and 
arrested  the  party  there ;  for  the  writ  only  authorized 
him  to  take  the  person  named  in  it  within  the  sheriff^s 
bailiwick,  that  is,  in  that  part  of  the  county  where,  by 
virtue  of  his  office,  he  had  the  execution  of  process. 
It  gave  him  no  authority  to  enter  any  liberty  or  par- 
ticular district,  where,  by  grant  or  prescription,  any 
individual  had  the  execution  and  return  of  writs.  A 
non-omittas  clause  was  necessary  to  give  him  such  au^ 
thority.  The  sheriff,  therefore^  would  have  been  liable 
to  an  action  at  the  suit  of  the  lord  of  the  liberty  of 
Ftmtefract^  if  he  had  entered  it  to  execute  this  writ, 
although,  if  he  had  made  the  arrest  within  the  liber^, 
it  would  have  been  good.     Bex  v.  Mead  (a),  and  the 

(a)  ^SUark.  N.  P.  C.  805. 

Other 
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other  cases  cited,  shew  that  there  can  be  no  obligation 
upon  the  sheriff  to  enter  a  franchise  and  execute  a  writ 
upon  his  own  responsibility,  though  if  he  do  so,  such 
excution  is  not  invalid  (a). 


49S 
1832. 

Adams 
agamtt 

OsBALDXROir. 


Pati*£Son  J.  A  most  material  averment  in  the  de- 
claration has  not  been  proved,  for  it  does  not  ap- 
pear that  Firth  was  actually  within  the  sheriff's  baili- 
wick. Then,  was  he  constructively  so  ?  If  there  had 
been  a  non-omittas  clause,  the  liberty  would  have  been 
thereby  made,  pro  hac  vice,  parcel  of  the  sheriff's  baili- 
wick, and  he  would  have  been  bound  to  execute  it  there. 
But  there  being  no  such  clause,  it  was  neither  actually 
nor  constructively  within  the  bailiwick  (i). 

Rule  absolute. 

(a)  See  Sparkes  ▼.  Spmk,  7  Taunt.  311.  and  BeUv.  Jacobs,  4  Bingk,  523. 
(6)  See  2InU»  453.,  and  19  Vin.  Ab,  Return,  206. 


In  the  Matter  of  Arbitration  between  Gillon  Tkundmf, 

May  3d. 

and  Others,  and  The  Mersey   and  Clyde 
Navigation  Company. 

BY  an  award  made  in  the  above  matter,  certain  ar-  An  agreement  j^. 

of  reference         ^  ad  f^^^ - 

tides  of  agreement  were  set   out,  whereby,  after  stated,  thu 

disputes  had 

reciting  that  disputes  had  arisen  and  were  still  existing  arisen  between 

G.  and  a  na- 
▼igation  company,  respecting  certain  goods  Ihipped  by  G.  on  board  the  company's  vessels, 
and  which  G.  complained  had  not  been  delivered;  that  G.  bad  commenced  an  action  in 
Scotland  against  the  company  for  the  recovery  of  the  goods  or  their  value,  of  the  damage 
sustained  by  the  non-delivery,  and  of  the  costs  incurred  in  the  action ;  and  that  the  parties 
agreed  to  refer  the  said  differences  to  arbitrators,  the  costs  of  the  reference  and  award, 
and  also  of  the  action,  to  be  in  their  discretion.  The  arbitrators  awarded  that  2  >8/.  were 
due  from  the  company  to  G. ;  that  the  said  sum,  with  30^,  tlie  costs  of  the  reference 
and  award,  should  be  paid  by  the  company  on  a  certain  day ;  and  that  the  company  should 
keep  the  goods,  which  were  then  in  their  possession  : 

Held,  \Patke  J.  dubitante)  that  this  was  a  sufficient  adjudication  upon  all  the  matters 
referred :  Held  also,  that  the  award  of  tlie  goods  to  the  company  was  not  void  as  an  ezcen 
of  authority.  ^ 

Vol.111.  Kk  between      'v}o-<^-2^- 
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1833.        between  Gillon\  Rule^  and  Thomas  and  John  Black  on 
,  "I    ZT       the  one  part,  and  the  company  on  the  other,  respecting 

In  the  MaUer  ^     ^  .  '        r  » 

of  GiLLONmnd   two  cases  of  goods  shipped  by  Gillon^  &c.  on  board  one 

The  McRtET 

and  Ci.TDB      of  the  company's  vessels,  and  which  Gillotiy  &c.  alleged 
ComjMDj.      had  never  been  delivered  as  directed,  but  the  company 
asserted  the  contrary ;  and  after  reciting  that  they  had 
commenced  an  action  in  Scotland  against  the  company 
for  the  recovery  of  the  goods  or  their  value,  and  of  the 
loss  and  damage  sustained  by  Gillotij  &c.  in  consequence 
.    of  the  non-delivery,  and  the  costs  and  expenses  incurred 
by  them  relative  thereto,  and  in  the  said  action,  which 
was  then  depending ;  and  reciting  also,  that  for  finally 
settling  the  said  differences  and  disputes,  the  parties  had 
agreed  to  leave  the  same  to  the  award  and  decision  of  the 
arbitrators  after  named  ;  it  was  agreed  that  the  said  par- 
ties should  and  would  abide  by  the  award  of  H,  G.  and 
J.  2).,  arbitrators  named  on  behalf  of  each  of  the  parties 
to  the  said  agreement,  to  award,  &c.  of  and  concerning 
the  matters  thereby  referred,  so  as  the  said  award  should 
be  made  on  or  before,  &c. ;  and  that  the  costs  of  the 
agreement,  of  the  reference  and  award,  and  also  the 
costs  incurred  previous  to  and  in  commencing,  prose- 
cuting, and  defending  the  said  action,  should  be  in  the 
discretion  of  the  arbitrators.     The  arbitrators  then  went 
on  to  award  "  of  and  concerning  the  matters  referred,** 
as  follows  :  —  "  We  do  award,  &c,  that  there  is  now  due 
and  owing  from  the  said  Mersa/  and  Clyde  Steam  Navi- 
gation Company  unto  the  said  John  Gillon,  &c.  the  sum 
of  238/.     And  we  do  further  award,  &c.  that  the  said 
sum,  together  with  the  sum  of  30/.,  being  the  costs  of 
the  said  reference  and  all  matters  relative  thereto,  and 
of  this  our  award,  amounting  together  to  268/.,  shall  be 
paid  by  the  said  company  unto  Messrs.  J,  and  G.  C, 

solicitors, 
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solicitors,  at,  &c.  on,  &c.*'     They  further  awarded  that       18S2. 
the  costs  of  making  the  ascreement  of  reference  or  the       — 

^  ^  In  the  Mailer 

award,  a  rule  of  court,  if  necessary,  should  be  borne  by  of  Gillom  and 

,  ,  The  Mbrsit 

the  company.     They  then   proceeded :  *^  And  we  do    and  Clyde 
lastly  award,  &c.  that  the  said  company  shall  and  may     Com^ny? 

« 

keep  and  retain  to  their  own  use  the  said  two  cases  of 
goods  alluded  to  in  the  said  agreement,  and  which  are 
now  in  the  possession  of  the  said  conipany,  or  their  ware- 
housekeeper  or  agent."  A  rule  nisi  was  obtained  for 
setting  aside  this  award,  on  the  grounds  —  1.  That  the 
award  did  not  pursue  the  submission,  in  not  making  any 
adjudication  respecting  the  damage  sustained  by  non- 
delivery of  the  goods.  2.  That  the  award  was  not  made 
upon  all  the  matters  submitted,  as  it  said  nothing  of  the 
oosts  of  the  Scotch  cause.  S.  That  the  award  exceeded 
the  submission,  in  directing  that  the  company  should 
keep  the  goods.  It  appeared  on  affidavit,  that  the  arbi- 
trators had  had  evidence  before  them  both  of  the  damage 
occasioned  by  the  non-delivery,  and  of  the  costs  in  the 
ScUch  suit  A  rule  nisi  having  been  obtained  for  an 
attachment  against  the  company  for  not  performing  the 
award,  both  rules  now  came  on  together. 


CresmeU  on  behalf  of  the  company.  As  to  the  last 
objection,  if  the  arbitrators  have  exceeded  their  power, 
the  award  is  only  bad  pro  tanto.  With  respect  to  the 
rest,  the  award  professes  to  be  *^  of  and  concerning  the 
matters  referred,"  and  it  is  not  pretended  on  the  other 
aide  that  any  matter  referred  was  not  brought  before  the 
arbitrators.  The  points  in*  question  before  them  were, 
whether  there  had  been  a  delivery  of  the  goods ;  whe- 
ther any  and  what  damage  had  ensued  from  the  non- 

K  k  2  delivery ; 
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1832.  delivery;  and  what  had  been  the  plaintiff's  costs  in  the 

"""^  Scotch  cause.     The  arbitraiors  award  a  sum  generally. 

In  the  Matter  °         ^     •' 

of  GiLLovand  This  will  be  intended  to  apply  to  all   the  questions, 

and  Cltdk  The  award  is  conclusive  against  every  claim  which  the 

Coal^i^  parties  might  have  advanced  at  the  reference,  Dunn  v. 
Murray  (a). 


Cowling  contra.  The  award  does  not  determine  all 
the  matters  submitted ;  at  all  events  not  the  costs  of  die 
Scolch  suit.  The  general  sum  awarded  may  be  for  these, 
or  for  the  damage  by  non-delivery  of  the  goods,  or  for 
both.  In  the  last  case  the  award  is  bad,  on  the  ground 
that  where  distinct  matters  are  referred,  the  arbitrators 
must  award  specifically  as  to  each.  Bandall  v.  Rat^ 
daU  (i),  Thornton  v.  Hornby  (c).  In  Dunn  v.  Murray{a\ 
the  reference  was  not  of  distinct  things,  but  of  all  mat- 
ters in  difference  in  the  cause.  There  is  nothing  here 
to  shew  that  the  arbitrators  came  to  any  separate  con* 
elusion  as  to  the  costs  of  the  action  in  Scotland^  though 
other  matters  are  specifically  noticed  in  the  award. 
The  direction  as  to  the  goods  is  an  excess  of  authority, 
because  it  was  not  submitted  whether  or  not  the  com- 
pany should  keep  them :  and  this  affects  the  whole 
award;  for  if  the  arbitrators  had  not  thought  them- 
selves at  liberty  to  adjudicate  as  to  this,  the  other  terms 
prescribed  would  have  been  different. ' 


Lord  Tenterden  C.J.  The  award  is  inartificial, 
but  enough  appears  to  sustain  it.  The  arbitrators  have 
awarded  a  certain  sum  as  due  to  the  plaintiffs  in  the  Scotch 


(a)  9B.  4^  a  780. 
(c)  8  Bmgh,  1  J. 


(6)  7  East,  81. 
(d)  9B,^C.  78a 


cause« 
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cause,  and  it  must  be  understood  that  they  meant  to  in-        1882. 
elude  the  costs  as  well  as  the  other  matters  of  that  cause.        ■"— " 

In  the  M«tter 

Dunn  V.   Murray  is  a  strong  authority  in   favour  of  ofGiLLONand 
the  award.    It  is  said  that  the  arbitrators  have  not  made     and  Clyds 
a  distinct  adjudication  on  any  of  the  matters  referred,      Compwajt 
but  it  does  not  appear  that  they  have  excluded  any.     In 
Randall  v.  Randall  (a),  the  award  was  so  framed,  that 
one  distinct  subject  of  the  reference  could  not  by  pos-^ 
sibility  have  been  included.     The  same  objection  was 
taken  in  Thornton  v.  Hornby  {b)\  that  case  also  was  dif- 
ferent from  this.  The  adjudication  here,  that  the  parties 
who  were  ordered  to  pay  the  money  should  keep  the 
goods,  imposes  what,  perhaps,  could  not  have  been  en- 
forced at  law,  but  it  was  just,  and,  I  think,  sufficiently 
correct  on  an  arbitration. 

LmxEDALE  J.  I  am  of  opinion  that  this  award  may 
be  supported.  It  would  have  been  better  if  it  had 
distinctly  specified  the  matters  in  respect  of  which  the 
payment  was  adjudged;  but  upon  this  agreement  of 
reference,  I  am  not  aware  that  there  was  any  positive 
objection  to  awarding  one  sum  in  respect  of  the  whole. 

Parke  J.  I  have  some  doubt  whether  this  award  is 
final,  for  I  do  not  see  how  the  sum  of  money  adjudged 
to  be  paid  is  made  applicable  to  the  Scotch  cause.  How-^ 
ever,  I  do  not  feel  so  strong  an  opinion  on  the  subject,  as 
to  say  that  the  award  cannot  be  supported. 

Patteson  J.  I  think  it  is  clear  the  arbitrators  must 
have  meant  to  include  the  costs  of  the  Scotch  cause  in 


(o)  7  Eait^  81. 


(6)  8  B'mgh.  13. 


Kk  3 


the 


498 


CASES  IN  EASTER  TERM 


1832.  the  sum  of  238/.  first  awarded.     The  costs  of  the  re- 

"""""  ference  and  award,  amountinir  to  30/,  are  ffiven  sepa- 

In  the  Matter  '                      '^                 »           e                r- 

of  GiLLON  and  rately,  and  I  think  the  former  sum  must  apply  to  the 

The  Mersey  .    .                          •      j.        . 

and  Cltok  remammg  matters  m  dispute. 

Company.  Rule  absolute  for  an  attachment 


Friday, 
May  4th. 


Martindale  and  Another  against  F.  Booth, 
W.  S.  CoPELAND,  and  J.  Wilson. 


■a? 

P.  f>JI^/ 


A»  being  in- 
debted to  B.  in 
the  sum  of  10^. 
for  goods, 
applied  for  a 
further  supply 
upon  credit, 
and  for  a  loan. 
J9.  refused  to 
grant  eitlier 
without  secu- 
rity ;  and  it 
was  then 
agreed  that  A, 
should  gire  a 
bill  of  sale  of 
his  household 
furniture  and 
fiitures,  and 
that  B.  should 


nPRESPASS  for  taking  away  and  converting  furniturei 
goods,  and  chattels  of  the  plaintiffs.  Plea,  not 
guilty.  At  the  trial  before  Lord  Tenterden  C.  J.,  at 
the  Middlesex  sittings  after  Trinity  term  1829,  the  jury 
found  a  verdict  for  the  plaintiffs  for  93/.  165.,  subject  to 
the  opinion  of  this  Court  on  the  following  case :  — 

Before  the  8th  of  Majj  1828,  one  W.  G.  Priest,  who 
kept  the  Peacock  Tavern  in  Maiden  Lane,  Middlesex, 
was  indebted  to  the  plaintiffs,  wine  and  spirit  merchants, 
in  10/.  for  wine  and  spirits.  Priest  having  applied  to 
them  for  a  further  supply  of  wine  upon  credit,  and  for 
Sr*jocy!  biT***  ^  "^^^  °^  money,  the  plaintiffs  refused  to  give  him  any 
^t  security.      further  credit,  or  to  lend  him  any  money  unless  he 

of  sale  vras 

executed,  R,,  upon  the  fsith  of  such  agreement,  advanced  to  A,  901,  in  money  and  goodi, 
and  afterwards,  on  the  8th  of  May  1828,  A.  executed  a  bill  of  sale,  whereby,  in  consider- 
ation of  the  debt  of  100/.  he  bargained  and  sold  to  B.  all  his  {A,\)  household  goods  and 
furniture,  &c.  with  a  proviso,  that  if  A.  should  pay  the  100/.  by  instalments,  the  6rst  of 
which  was  to  be  due  on  the  7th  of  June,  the  deed  should  be  void  ;  but  in  default  of  pay* 
ment  of  any  of  the  insulments  at  the  times  appointed,  it  should  be  lawful,  although  no 
advanta^^e  should  have  been  taken  of  any  previous  default,  for  B,  to  enter  upon  the  pre- 
mises and  take  pohsession,  and  sell  off  the  good*.  There  was  a  further  proviso,  that  until 
such  default,  it  should  be  lawful  for  A,  to  keep  possession  of  them.  In  1823,  A*  had 
given  a  warrant  of  attorney  to  C,  and  I).,  as  security  for  a  debt  of  1100/.,  and  they,  in 
November  1828,  entered  up  judgment  and  sued  out  a  fi.  fa.,  under  which  the  sheriff  seised 
the  goods : 

Held,  in  trespass  brought  by  B.  against  the  sheriff,  that  under  these  arcumstances  the 
bill  of  sale  was  not  fraudulent  by  reason  of  A  *s  having  continued  in  possession. 

Semble,  that  after  a  conveyance  of  goods  and  chattels,  want  of  posscasioD  docs  pot  con- 
•titute  fraud,  as  against  creditors,  but  is  only  evidence  of  it. 

i  fya^  )S'0.  would 


Booth* 
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would  give  them  satisfactory  security.  Priest  then  pro-  18S2. 
posed  to  execute  a  bill  of  sale  to  them  of  the  furniture  ,. 
and  fixtures  in  the  Peacock  Tavern  as  such  security,  and  nahui 
the  plaintifis  agreed  to  give  him  credit  thereupon  to 
the  extent  of  200/.  After  Priest  and  the  plaintiffs  had 
agreed  to  give  and  accept  such  security,  but  before  the 
bill  of  sale  was  actually  executed,  the  plaintifis,  upon 
the  faith  of  such  agreement,  advanced  to  Priest  301.  in 
money,  and  to  the  amount  of  60/.  in  wine  and  spirits, 
and  in  two  days  afterwards,  viz.  the  8th  of  May  1828, 
in  pursuance  of  the  agreement.  Priest  executed  and  de- 
livered to  the  plaintifis  a  bill  of  sale,  reciting  that  he. 
Priest f  was  indebted  to  the  plaintifis  in  the  sum  of  100/. 
for  money  advanced  and  goods  sold  and  delivered,  and 
stating  that,  in  consideration  thereof,  he  granted,  bar- 
gained, sold,  and  assigned  unto  the  plaintifis  all  the 
household  goods,  furniture,  &c.  in  and  about  the  pre- 
mises called  the  Peacock  Tavet-n^  to  hold  to  the  proper 
use  and  behoof  of  the  plaintifis  for  ever,  subject  to  the 
condition  thereinafter  contained  :  proviso,  that  if  Priest 
should  pay  the  said  sum  of  100/.  wi^h  lawful  interest 
thereon  by  instalments,  that  is  to  say,  25/.  on  the  7th  of 
June  then  next,  25/.  on  the  7th  of  May  next,  and  SOLf 
the  residue  thereof,  on  the  7th  of  November  1829,  the 
deed  should  be  void  ;  but  in  default  of  payment  of  all 
or  any  of  the  said  sums  at  the  times  appointed,  then  it 
should  be  lawful,  although  no  advantage  should  have 
been  tak,en  of  any  previous  default,  for  the  plaintifis 
forthwith  to  enter  upon  the  premises,  and  take  posses- 
sion of  the  goods,  furniture,  &c.,  and  absolutely  sell  and 
dispose  of  the  same.  There  was  a  power  reserved  to 
the  plaintiffs,  during  the  continuance  of  the  deed,  to 
enter  upon  the  premises  and  take  an  inventory;  and  also 

Kk  4  at 


Booth. 


500  CASES  IN  EASTER  TERM 

18S2.  at  any  time  after  default  as  aforesaid  to  take  and  retain 
possession  of  the  goods  until  they  should  deem  it  expe- 

agahut  dient  to  sell.  Then  followed  a  proviso,  ^^  that  until 
default  should  be  made  in  payment  of  all  or  any  of  tbo 
said  sums,  it  should  be  lawful  for  Priest  to  retain  and 
keep  quiet  possession  of  all  and  singular  the  said  house- 
hold goods/'  &c. 

Before  Priest  commenced  dealing  with  the  plaintiffs^ 
he  had  married  the  widow  of  one  Higmany  who  formerly 
kept  the  Peacock  Tavern,  and  who,  at  the  time  of  his 
death,  was  indebted  to  Comber  Delajield^  and  Co.  in  the 
3um  of  1100/.  His  widow  being  executrix  of  his  will, 
on  her  marriage  with  Priest  they  both  became  possessed 
of  HigmarCs  effects  j  and  Priest^  by  way  of  security  for 
the  said  1100/.,  executed  a  warrant  of  attorney  tQ 
Pombe,  Delajieldy  and  Co.  for  that  amount  in  No^ 
vember  1823.  On  the  1st  of  November  1828,  Messr^. 
Combcy  Delafield^  and  Co.  caused  judgment  to  be  entered 
up  on  the  warrant  of  attorney,  and  sued  out  a  writ  of 
fi.  fa.  directed  to  the  defendants  Booth  and  Copeland^  then 
sheriff"  of  Middlesex^  who  thereupon  issued  their  warrant 
to  Wilson^  the  other  defendant,  their  officer,  and  he 
seized  and  took  in  execution  the  goods  in  question, 
being  the  furniture  and  effects  in  the  Peacock  Tavern. 
While  the  sheriff*  remained  in  possession,  the  plainti£& 
pame  upon  the  premises,  gave  the  defendants  notice 
of  the  bill  of  sale,  and  required  them  to  relinquish  posr 
session,  which  was  refused,  and  the  sheriff"  sold  the 
goods.     This  case  was  now  argued  by 

Archbold  for  the  plaintiffs.  This  is  not  a  question 
between  two  creditors,  but  between  a  creditor  of  Priest 
and  a  party  who  was  owner  of  the  goods  which  once 

belonged 
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belonged  to  Priest.     It  appears  that  a  debt  being  due        ]882. 
to   Combe  and  Co.  before  November   1823,   from   the    „ 
former  husband  of  Priests  wife,  Priest,   in  Naocmber     '  agabut 
1823,  gave  them  a  warrant  of  attorney,  upon  which  they 
did  nothing  until  November  1828,  after  the  plaintiffs  had 
advanced  money  on  the  goods.     If  they  had  entered  up 
judgment  on  the   warrant  of  attorney,   the  plaintiffs 
would  not  have  advanced  that  money.     The  property 
of  the  goods  was  vested  in  the  plaintiffs  absolutely,  the 
moment  the  bill  of  sale  was  executed,  subject  to  a  right 
of  redemption  by  Priest,     But  for  the  bankrupt  act  of 
21  Jac,  1.  c.  19.,  which  vested  in  the  commissioners  any 
goods  of  which  the  bankrupt  was  reputed  owner,  in 
case  even  of  the  bankruptcy  o(  Priest,  his  assignees  could 
not  have  taken  the  goods*     They  would  have  had  no 
right,  but  such  as  the  bankrupt  would  have  had,  viz. 
to  a  kind  of  equity  of  redemption;  and  it  is  the  same 
liere^  the  bill  of  sale  having  been  given  for  a  debt  con- 
tracted at  the  time.     If  the  possession  of  the  goods 
had  induced  Combe  and  Co.  to  give  credit  to  Priest,  it 
might  have  been  said  that  it  operated  as  a  fraud  on 
rthem,  but  their  debt  had  accrued  five  years  before  the 
;bill  of  sale.     Edwards  v.  Harben  {a)  will  be  relied  upon 
by  the  defendants,  but  there  the  bill  of  sale  was  given 
as  a  security  for  an  old  debt ;  and  the  case  is  of  question* 
nable  authority.     BuUer  J.  there  distinguishes  between 
bills  of  sale  which  are  to  take  place  immediately,  and 
those   which   are   conditioned   to  take  place   at  some 
future  time ;  in  which  latter  case,  ^'  the  possession  con- 
tinuing in  the  vendor  till  that  future  time,  is  consistent 
with  the  deed^  and  comes  within  the  rule  as  accompany- 

(a)   2  T,  R.  587. 

ing 
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18S2*        ing  and  following  the  deed."    Here  it  is  to  be  observed, 

that  Priesfs  continuing  in  possession  was  perfectly  con- 

agphat        sistent  with  the  terms  of  the  bill  of  sale.     [^Parke  J. 

Booth. 

The  question  is,  whether  the  deed  is  absolutely  void, 
because  there  was  no  possession  of  the  goods ;  or,  whe- 
ther the  want  of  possession  is  only  evidence  of  fraud  to 
go  to  the  jury.]  Want  of  possession  is  evidence  of,  but 
does  not  of  itself  conclusively  shew  fraud;  Steward v» 
Lombe  (a).  In  Tayne's  case  (&)  the  donor's  continuance 
in  possession,  and  using  the  goods  as  his  own,  are  said 
to  be  the  signs  and  marks  of  fraud.  In  Eastwood  v. 
Brawn  {c)  Lord  Tenterden  was  of  opinion  that  continued 
possession  was  not  in  itself  conclusive  of  fraud ;  and 
in  Kidd  v.  Rattlinson  (d),  though  possession  did  not  ac- 
company and  follow  the  deed.  Lord  Eldon  did  not  treat 
the  deed  as  absolutely  void,  but  left  it  to  the  jury  to  judge, 
from  all  the  circumstances  taken  together,  whether  fraud 
could  be  properly  imputed  to  the  plaintiff  or  not ;  and 
he  there  observed,  that  if  Kidd  had  lent  money  to  A.  to 
buy  goods,  and  had  then  taken  a  conveyance  of  the 
goods  as  a  security  for  his  debt  thus  arising  out  of  the 
mere  act  of  lending  the  money,  leaving  A,  in  possession 
of  the  goods,  that  would  not  have  been  a  fraudulent  act ; 
in  support  of  which  he  cited  Bull.  N.  P.  258.  So  here, 
the  plaintiffs  advanced  money  to  Priest^  and  took  the 
bill  of  sale  as  a  security,  leaving  him  in  possession  of 

the  goods  {e). 

Coffyn 

(a)  1  Brod.  ^  B.  511,  512.  (6)  3  Rep,  80. 

(c)  R,  i  M.  312.  (d)  2  Bos,  ^  Put,  59. 

{e)  The  tett  of  fraud  given  by  BuUer  J.  in  Edwards  ▼.  Harben,  2  T.  R. 
587.,  Tiz.  whether  or  not  the  continued  possession  of  the  vendor  be  coo- 
Bisfent  with  the  conveyance,  is  also  laid  down  in  Stone  v.  Gruhhamt 
2  BtdsU  S25.  The  expressions  in  both  cases  are  very  general,  but  it  is 
not  said  in  either,  that  such  a  test  is  conclusive  under  all  circumstances 

whatsoever  I 
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Comyn  contra.     It  is  not  necessary  to  contend  that        1882. 
every  bill  of  sale  is  void,  where  the  vendor  continues  in 

Maktivdalx 

possession;  but  this  was  void  under  the  particular  cir-  aguinu 
cumstances.  This  is  a  question,  between  a  creditor 
under  a  bill  of  sale  and  a  creditor  under  an  execution, 
whether  the  latter  is  to  be  defeated  of  the  fruit  of  a 
judgment  by  a  secret  bill  of  sale  unaccompanied  by 
possession.  It  was  given  partly  to  secure  a  previous 
debt,  and  partly  a  future  advance  of  money.  The 
possession  was  not  consistent  with  the  deed,  for  the 
vendor  continued  in  possession  after  default  was  made 
in  payment  of  the  first  instalment.  At  common  law, 
where  personal  chattels  are  assigned,  delivery  is  essential 
to  the   validity  of  the  deed.      There  must  be  some- 


wbaterer ;  nor  did  either  case  require  such  a  decision.     In  Edwardt  t. 
Harben  an  absolute  bill  of  sale  had  been  given,  but  the  Tendor  was  left  ia 
possession  by  a  verbal  agreement,  which  was  relied  upon  as  disproving 
fraud;   and  to  the  question  raised,  whether  or  not  such  a  possession 
was  maintainable,  the  answer  was,  that  poisesshn  muti  accompany  and 
Jhiiow  the  deed,  otherwise  it  is  fraudulent.     See  the  judgment  of  BuUer  J. 
in  Hatelinton  v.  GUI,  5  T,  R.  620,  note  (a).     In  Lady  Arundel  v.  Phipps 
and  Tbun/aiif  10  Ves.  jun.  145.,  Lord  Eldon,  referring  to  his  decision  an 
KOd  ▼.  Jlawliruon  (cited  above  in  the  argument),  says,  <*  The  mere  cir- 
cumstance of  possession  of  chattels,  however  familiar  it  may  be  to  say  that 
it  proves  fraud,  amounts  to  no  more  than  that  it  is  primA  fade  evidence  of 
property  in  the  man  possessing,  until  a  title,  not  fraudulent,  is  shewn, 
under  which   the  possession  has  followed.     Every  case,  from    Ttoyne'B 
case,  3  Rep,  80.,  downwards,  supports  that :  and  there  was  no  occasion 
otherwise  for  the  statute  of  the  21  Jac.  1.  c.  19.  j^  11."     See  also  Dewey 
▼.  Bayntun,  6  East,  257.     In  Latimer  v.  Batton,  4  J9.  j*  C.  654.,  Lord 
Tcnterden  said  that  "  possession  is  to  be  much  regarded ;  but  that  is  with 
a  view  to  ascertain   the  good  or  bad  faith  of  the  transaction;'*  and 
although  there  had  been  an  absolute  sale,  and  continued  possession  after- 
wards by  the  original  owner,  it  was  held  that  the  whole  matter  had  been 
properly  left  to  the  jury  as  a  question  of  good  or  bad  faith.   It  was  agreed 
by  the  Court  in  Sione  ▼.  Grubham,  that  secrecy  is  a  great  badge  of  fraud, 
but  no  concluding  proof. 

thing 
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1882*       thing  equivalent  to  a  livery  of  seisin  in  case  of  land. 
""""       Moveable  chattels,  being  capable  of  specific  delivery,  and 

HAKTflfDALS 

against  being  ordinarily  used  and  enjoyed  by  being  possessed, 
possession  is  generally  looked  to  as  the  criterion  of 
ownership.  The  judgment  of  BuUer  J.  in  Edwards  v. 
Harben{a)  has  never  been  over-ruled,  and  is  supported 
by  the  ruling  of  Lord  EUenborough  in  Wordall  v.  Smith  (b). 
Besides,  here  there  is  no  schedule  to  the  deed,  but  only 
a  general  description  of  the  household  goods.  Where 
property  is  conveyed  by  such  deed,  especially  if  there 
is  no  delivery,  it  ought  to  be  shewn  that  tlie  goods,  or 
some  of  them  at  least,  are  the  same  (c).  ^Parke  J.  Here 
it  is  found  that  the  goods  are  the  same.]  The  trans- 
action is  against  the  policy  of  the  law.  \^Patteson  J. 
Your  argument  would  apply  equally  whether  possession 
was  consistent  with  the  terms  of  the  deed  or  not 

Lord  Tenterden  C.J.  I  am  of  opinion  that  the 
deed  of  sale  was  not  absolutely  void.  Much  has  been 
said  as  to  the  secrecy  attending  that  transfer,  but  the 
observation  applies  with  equal  force  to  the  warrant  of 
attorney^  which  was  unknown  to  the  plaintiffs,  and  which 
Combe  and  Co.  forbore  to  act  upon  for  so  long  a  time. 
The  consideration  for  the  bill  of  sale  was  not  only  an 
antecedent  debt,  but  a  sum  of  money  to  be  advanced 
by  the  pluntiffs  to  enable  Priest  to  carry  on  his  trade^ 
The  omission  of  the  plaintiffs  to  take  possession  of  the 
goods  was  perfectly  consistent  with  the  deed  (  for  it  was 
stipulated  that  Priest  should  continue  in  possession  until 
de&ult  made  in  payment  of  all  or  any  of  the  instalments. 


(e)  2  T.  1?.  587.  (6)  1  Camp,  332. 

(c)  See  Jarman  W  IVoolioton,  3  T,  R.  6\S, 


and 
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and  that  on  such  default  it  should  be  lawful,  although        1882. 
no  advantage  should  have  been  taken  of  any  previous       

MAKTINDAUr 

de&ult,  for  the  plaintiffs  to  enter  and  take  possession  of  agahui 
the  household  goods  and  furniture.  The  possession  by 
Priestf  therefore,  being  consistent  with  the  deed,  and 
it  having  been  given  in  consideration  of  money  advanced 
to  enable  Priest  to  carry  on  his  trade,  I  cannot  say  that 
it  was  absolutely  void. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
cases  shew  that  continuance  in  possession  of  goods  and 
chattels  by  a  vendor  after  the  execution  of  a  bill  of  sale 
is  a  badge  and  evidence  of  fraud ;  but  I  think  that^ 
under  the  circumstances  of  this  case,  a  jury  would 
have  negatived  fraud.  In  Jezeph  v.  Ingram  (a),  Dallas  J. 
denies  that  Edwards  v.  Harben  (&)  lays  down  a  general 
rule,  that  in  transferring  chattels  the  possession  must 
accompany  and  follow  the  deed.  There  was  in  Jezeph 
V.  Ingram  a  mixed  possession;  for  the  vendee  superin- 
tended the  management  of  the  farm,  and  was  occasion- 
ally present.  That  case,  however,  shews  the  opinion  of 
the  Court  of  Common  Pleas  to  have  been,  that  a  change 
of  possession  is  not  in  all  instances  necessary. 

Parke  J.  I  am  of  the  same  opinion.  I  think  that 
the  want  of  delivery  of  possession  does  not  make  a  deed 
of  sale  of  chattels  absolutely  void.  The  dictum  of 
Butler  J.  in  Edwards  v.  Harben  {b)  has  not  been  gene- 
rally considered,  in  subsequent  cases,  to  have  that  im- 
port. The  want  of  delivery  is  only  evidence  that  the 
transfer  was  colourable.     In  Benton  v.  ThomhiU{c),  it 

(«)  1  B.  Moore,  189.  (6)  2  7.  R.  587.  (c)  S  MarthaU,  437. 
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18S2.       was  said  in  argument,  that  want  of  possession  was  not 
""■""■       only  evidence  of  fraud,  but  constituted  it ;  but  Gibbs  C.J. 

Maktiiidaijc 

^tfui  dissented ;  and  although  the  vendor  there,  after  execut- 
ing a  bill  of  sale,  was  allowed  to  remain  in  possession, 
Gibbs  C.  J.,  at  the  trial,  left  it  to  the  jury  to  say, 
whether,  under  all  the  circumstances,  the  bill  of  sale 
were  fraudulent  or  not.  It  is  laid  down  in  SheppareTs 
Touchstone^  224.,  (7th  ed.)  ^^  that  a  bargain  and  sale 
may  be  made  of  goods  and  chattels  without  any  de- 
livery of  any  part  of  the  things  sold;"  and,  after- 
wards,  in  page  227«9  it  is  said  "  that  the  word  gj/i 
is  often  applied  to  moveable  things,  as  trees,  cattle, 
household  stuff,  &c.,  the  property  whereof  may  be 
altered  as  well  by  gift  and  delivery  as  by  sale  and  grant, 
and  this  is,  or  may  be,  either  by  word  or  writing;"  and 
in  a  note  to  this  passage  by  the  editor  it  is  said,  *^  that, 
by  the  civil  law,  a  gift  of  goods  is  not  good  without  de- 
livery, yet  in  our  law  it  is  otherwise,  when  there  is  a 
deed :  also  in  a  donatio  mortis  caus&,  there  must  be  a 
delivery.**  Then  it  is  evident  that  the  bill  of  sale,  in 
this  case,  without  delivery,  conveyed  the  property  in  the 
household  goods  -and  chattels  to  the  plaintifis.  It  may 
be  a  question  for  a  jury,  whether,  under  the  circum- 
stances, a  bill  of  sale  of  goods  and  chattels  be  fraudulent 
or  not;  and  if  there  were  any  grounds  for  thinking  that 
a  jury  would  find  fraud«here,  we  might,  this  being  a 
special  case,  infer  it;  but  there  is  no  ground  what- 
ever for  saying  that  this  bill  of  sale  was  fraudulent* 
It  was  given  for  a  good  consideration,  for  money  ad- 
vanced to  Priest  to  enable  him  to  carry  on  his  trade, 
and  his  continuance  in  possession  was  in  terms  pro- 
vided for. 

Patteson 
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Patteson  J.  There  is  no  sufficient  authority  for  1832. 
saying  that  the  want  of  delivery  of  possession  absolutely 
makes  void  a  bill  of  sale  of  goods  and  chattels.  It  was  ^ainti 
held  in  Martin  v.  Podgtr{a\  that  want  of  possession 
was  a  badge  of  fraud  which  ought  to  be  left  to  the  jury. 
Then,  if  it  be  a  badge  of  fraud  only,  in  order  to  ascertain 
whether  a  deed  be  fraudulent  or  not,  all  the  circum- 
stances must  be  taken  into  consideration.  Here  the 
possession  was  consistent  with  the  deed,  for  the  reason 
already  given.  The  continuance  of  possession  by  the 
vendor  is  provided  for  by  the  deed,  and  the  purchaser 
was  not  bound  to  enter  for  the  first  or  the  subsequent 
defaults  in  paying  the  instalments.  That  being  so,  the 
possession  does  not  shew  fraud.  The  judgment  of  the 
Court  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

(a)  %Sir  W.Bl.  701. 


Go  WAN  against  Anthony  Forster.  Fnday, 

May  4Ui. 

A  SSUMPSIT  for  repairs  done  by  the  plaintiff,  in  the  ^.  and  b. 

Jl\  .  .  being  joint 

year  1818,  to  the  ship  Lively.     Pleas,  —  first,  the  ownenofA 
general  issue;  secondly,  the  statute  of  limitations ;  thirdly,  debted  to  c.  for 
set-off.     A  verdict  having  been  found  for  the  plaintifl^  t^wlu ioc^ 

which  were 
dishonoured, 
and  afterwards  soli  his  interest,  and  became  bankrupt.  A,  prored  under  B.*%  comroimion 
for  3000/.,  and  in  1822  drew  on  his  assi^ee  a  bill  of  exchange  payable  to  C,  which  the 
assif^ee  accepted,  and  which  4,  then  delivered  to  C.  on  account  of  Uie  sum  due  to  him  for 
the  repairs  and  on  the  bills.  It  was  agreed  that  payment  of  this  latter  bill  should  not  be 
demanded  of  the  acceptor  until  he  should  have  funds  on  account  of  dividends  of  B,*%  estate. 
llie  bill  was  paid  in  Mtrch  1827.  In  1830,  C-  brought  an  action  against  A,  for  the  sum 
remaining  due  on  account  of  repairs,  and  A»  pleaded  the  statute  of  limitations:  Held,  thut 
the  drawing  of  the  bill  (supposing  it  to  be  evidence  of  a  fresh  promise  on  the  original 
demand  •,  was  only  evidence  of  a  promise  at  the  time  when  it  was  drawn,  and  not  when  it 
was  paid,  and,  therefore,  did  not  take  the  case  out  of  the  statute. 

with  -'^'^'^^c.x'^i. 
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18S^        with  1000/.  damages,  subject  to  the  award  of  an  arbitn»- 
tor,  who  was  to  raise  upon  his  award,  for  the  opinion  of 

GOWAK 

againd  the  Court,  any  point  of  law  which  either  of  the  parties 
might  desire,  he  directed  the  verdict  to  be  vacated,  and 
that  it  should  be  entered  for  the  plaintiff  on  the  first  JEmd 
third  issues,  and  on  the  second  issue  for  tl>e  defendant, 
subject  to  the  opinion  of  the  Court  on  the  following 
facts: — 

The  defendant  and  George  Forster^  his  brother,  were 
joint  owners  of  the  ship  Lively^  during  the  time  that  the 
repairs  were  done  by  the  plaintiff,  and  so  continued  till 
the  sale  by  George  of  his  interest  in  March  1819.  The 
plaintiff,  in  the  progress  of  the  repairs,  received  payment 
from  time  to  time  by  bills  drawn  by  him  upon  and 
accepted  by  George  Forster^  with  the  privity  of  the  de- 
fendant, and  paid  at  maturity  out  of  the  funds  of  George 
Forster  and  the  defendant  as  partner  in  the  vessel.  The 
plaintiff  in  1818  and  1819,  drew  two  bills  on  George 
Forster  for  250/.  and  200/.  at  three  months  each,  on 
account  of  repairs  done  to  the  vessel  during  the  joint 
ownership;  which  bills  were  accepted.  The  plaintiff 
discounted  both  bills  at  the  Berwick  bank,  and  had  even- 
tually to  take  them,  up  as  George  Forster  was  unable  to 
meet  them  when  due,  and  was  declared  bankrupt  in 
July  1819.  The  defendant's  name  did  not  appear  on 
the  bills,  and  no  notice  of  dishonour  was  given  to  him* 
The  defendant  proved  on  George^  estate  for  upwards  of 
SOOO/.,  and  the  holders  of  the  two  dishonoured  bills 
also  proved  in  respect  of  them. 

In  February  \S22^  the  above  bills  remaining  dis- 
honoured, the  defendant  drew  a  bill  at  two  months  for 
200/.  on  Wilsotif  the  assignee  of  George  Forster^  payable 
to  the  order  of  the  plaintiff,  and  delivered  the  bill  to  the 

plaintiff. 
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plaintiff,  on  account  of  the  sums  due  to  him  for  the  re-        1832* 
pairs  of  the  vessel,  and  on  the  dishonoured  bills.  Wilson^       "I 
the  assignee,  accepted  the  bill,  but  at  the  time  of  accept-        asuimt 
ance  it  was  agreed  between  the  parties  to  the  bill,  and 
there  was  a  written  minute  of  the  agreement,  that  pay- 
ment should  not  be  demanded  of  the  acceptor  until  he 
should  have  funds  in  hand,  on  account  of  dividends  due 
to  the  defendant,  sufficient  to  meet  the  acceptance;  and 
there  being  sufficient  funds  for  this  purpose  on  the  31st 
of  March  1827,   Wilson  then  paid  the  plaintiff  the  sum 
due  on  the  bill  without  interest.  This  action  v/as  brought 
in  Trinity  term  1830,  to  recover  the  sum  alleged  to  be 
due  to  the  plaintiff  on  account  of  the  repairs  of  the 
Liveh/f  after  giving  the  defendant  credit  for  payments 
on  account  before  the  bankruptcy  of  George  Forster^ 
fo^  dividends  received  from  his  estate  on  account  of  the 
two  dishonored  bills,  (which  dividends  were  paid  to  the 
holders  of  the  bills  in  1827)9  ^nd  for  the  200/.  paid  by 
Mr.  Wilson  on  the  bill  drawn  by  the  defendant.     If  the 
Court  should  be  of  opinion  that  the  plea  of  the  statute 
of  limitations  was  avoided,  the  arbitrator  directed  that 
the  verdict  should  be  likewise  entered  for  the  plaintiff  on 
the  second  issue,  and  that  the  damages  should  be  re- 
duced from  1000/.  to  345/.  155.  6d.,  the  amount  agreed 
to  be  due  in  that  case  from  the  defendant  to  the  plaintiff 
in  respect  of  the  plaintiff's  demand  in  this  action,  after 
giving  credit  to  the  defendant  for  the  amount  of  his  set- 
off; otherwise  the  plaintiff  to  pay  145.  9^.  to  the  defend- 
ant.    A  rule  nisi  having  been  obtained  to  set  aside  the 
award,  the  Court  directed  the  case  to  be  set  down  in  the 
special  paper. 

Vol.  III.  L 1  CressvreU 


FoMifTPa. 


510  CASES  IN  EASTER  TERM 

1832.  Cresswell  now  shewed  cause.    This  action  was  brought 

'  eleven  or  twelve  years  after  the  debt  was  contracted,  and 

GOWAN 

nunhiu  as  there  was  not  any  written  promise  within  six  years  to 
pay  the  debt,  the  plaintiff  cannot  succeed  unless  he  shews 
a  part  payment  within  that  time.  The  only  payment  was 
by  the  bill  of  exchange  in  1822 ;  for  the  payment  must 
be  considered  as  made  when  that  bill  was  given,  and  if 
so,  it  does  not  assist  the  plaintiff.  But  even  admitting ' 
that  the  payment  is  to  be  considered  as  made  in  1827, 
when  the  bill  was  actually  paid,  it  merely  proves  that  the 
bill  was  due  at  that  time,  but  not  that  any  thing  was  due 
on  account  of  the  original  cause  of  action.  A  payment  to 
take  the  case  out  of  the  statute  must  be  made  on  account 
of  the  debt  sought  to  be  recovered,  otherwise  it  does  not 
get  rid  of  the  presumption,  that  the  debt  may  have  been 
paid,  and  the  vouchers  lost.  Where  a  sum  of  money  is 
paid  into  court  on  general  counts,  that  does  not  operate 
as  an  admission  that  any  thing  beyond  that  sum  is  due. 
Long  V.  GreviUe  (a).  So  here  the  mere  payment  of  the 
bill  cannot  be  an  admission  that  any  thing  else  was  due. 
It  is  observable  that  in  all  the  instances  in  the  books 
where  a  part  payment  has  been  held  to  take  a  case  out 
of  the  statute,  the  original  debt  was  founded  on  a  written 
instrument,  so  that  there  could  be  no  doubt  as  to  the 
demand  which  was  recognized  by  such  payment.  The 
necessity  of  making  out  that  the  payment  is  made  on  ac- 
count of  some  specific  demand,  is  illustrated  by  two  very 
recent  cases.  In  Dickinson  v.  Hatfield  (6),  which  was  an 
action  against  the  acceptor  of  a  bill  of  exchange,  a  pro- 
mise in  writing  to  pay  the  balance  due^  was  held  suffi- 
cient under  the  statute  9  G.  4.  c.  14.  to  take  a  case  out 

(a)  SB.JiC,  10.  ip)  2M,^M.  14U 

of 
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of  the  statute  of  limitations,  although  the  writing  did       1832. 
not  express  the  amount  of  the  balance;  but  the  whole       — — 

GOWAN 

evidence  being  proof  of  the  writing,  and  of  the  ori-      jigninn 
ginal  cause  of  action,  the  plaintiff  recovered  nominal 
damages  only.     And  in  Kennett  v.  Milbank{a\   the 
plaintiff  produced  a  composition  deed,  by  which,  after 
reciting  that  the  defendant  was  indebted  to  the  plaintiff 
imd  others,  the  defendant  assigned  his  property  to  the 
plaintiff  in  trust  to  pay  all  such  creditors  as  should  sign 
the  schedule  of  debts  annexed,  provided  that  if  all  did 
not  sign,  the  deed  should  be  void,  and  the  plaintiff 
never  signed,  nor  was  the  amount  of  his  debt  stated ; 
it  was  held  that  the  recital  in  the  deed  was  not  a  suffi- 
cient acknowledgment  to  take  the  plaintiff's  debt  out  of 
the  statute  of  limitations,  although  it  was  admitted  orally 
that  he  had  but  one  debt     IParke  J.    The  reason  why 
a  part  payment  takes  a  case  out  of  the  statute  is,  that  it 
is  evidence  of  a  fresh  promise.     Here  the  promise  must 
be  considered  as  having  been  made  when  the  bill  was 
given,  and  not  when  it  was  paid.] 

Archbold  contra.  When  the  bill  was  paid,  it  was 
payment  by  the  agent  of  the  defendant  on  account  of  the 
original  demand  for  which  the  bill  was  given  and  this 
action  brought.  It  is  the  same  as  if  the  defendant 
himself  had  paid  it  Then  the  arbitrator  has  found, 
that  the  defendant  and  George  Forster  were  partners 
in  the  ship;  and  it  was  agreed  that  the  bill  of  1822 
should  be  paid  as  soon  as  Wilson  had  funds.  This, 
therefore,  is  the  same  as  if  the  defendant  had  given  an 
order  to  the  assignee,  as  his  agent,  to  pay  as  soon  as 

(.7)  BJ9in£A.38. 
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1832.       he  had  funds,    which  he  had  on  the  31st  of  March 

1827.     If  the  defendant  had  paid  it  himself,  it  would 

nfi^niMt  clearly  have  taken  the  case  out  of  the  statute,  and  it 
makes  no  difference  that  the  payment  was  by  an  agent. 
He  authorized  the  agent  to  make  a  new  promise  for 
him  in  1827.  An  authority  given  to  an  agent  to  pay 
on  a  particular  day,  implies  apromise  by  the  principal 
on  that  day.  An  actual  promise  is  never  supposed 
in  such  a  case.  The  late  statute  was  not  intended  to 
lessen  the  effect  of  any  payment  by  an  agent,  and  pay- 
ment by  an  agent  has  been  held  sufficient.  In  Jackson 
V.  Fairbank  (a),  one  of  two  makers  of  a  joint  and  several 
promissory  note  became  bankrupt,  and  the  payee  re- 
ceived several  dividends  under  the  commission  on  ac- 
count of  the  note,  and  an  action  having  been  brought 
(within  six  years  after  the  receipt  of  the  last  dividend), 
against  the  other  maker  for  the  remainder  of  the  money 
due  on  the  note,  it  was  adjudged  that  the  payment  of 
the  dividends  was  such  an  acknowledgment  of  the  debt 
as  took  the  case  out  of  the  statute.  That  case  proceeds 
on  the  principle,  that  a  part  payment,  by  one  of  the 
makers  of  a  joint  promissory  note,  operates  as  an  ad- 
mission  by  all  the  joint  promisors  that  the  note  was. 
unsatisfied,  and,  therefore,  as  a  promise  by  all  to  pay 
the  residue.  That  case  was  not  over-ruled  in  Brandram 
v.  Wharto7i{a\  and  is  supported  by  Burleigh  v.  Siott{c). 

Lord  Tenterden  C.  J.  Suppose  the  drawing  of  the 
bill,  taken  by  itself,  to  be  evidence  of  an  acknowledg- 
ment of  a  debt  due  on  account  of  the  original  demand 
for  which  the  bill  was  given  and  the  action  brought, 

(a)  2  H,  BL  340,  (6)  1  Ji,  .J  A.  46.).  (c)  S  B,  ^  C.  36. 

which 
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which  maybe  very  questionable;  still,  under  the  cir-  1832. 
cumstances  of  this  case,  the  drawing  of  the  bill  was 
equivalent  to  transferring  to  the  plaintiff  the  right  to  ^gaimt 
receive  such  a  portion  of  the  dividends  as  the  defendant 
might  be  entitled  to  out  of  his  brother's  estate:  such 
a  transfer  would  take  eifect  immediately,  and  must  be 
evidence  of  a  promise  at  the  time  when  the  bill  was 
given,  and  not  at  a  subsequent  one. 

LiTTLEDALE  J.  The  promise  is  to  be  implied  at  the 
time  when  the  bill  was  given.  The  bill  might  be  an 
authority  to  the  agent  to  pay  at  another  time,  but  no 
promise  by  the  principal  at  such  time.  1  think,  there- 
fore, that  the  case  is  not  taken  out  of  the  statute. 

Parke  J.  concurred. 

Patteson  J.  I  am  of  the  same  of  opinion,  and  I 
think  the  giving  of  the  bill  was  not  evidence  to  support 
the  original  demand. 

Rule  discharged. 
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Friday^ 

May  4tb. 

a.l  . 

-  //'/^Pltintiff 

tucL 

,/^/*^  effected  an 

Cici 

/q  insurance  on 
-sCfc  freight,  Ac.  by 

ad 

'  ,'t^f  a  BUip,  subject 

to  certain  re- 

gulations, 

PiTTEGREw  against  Pringle. 


A  SSUMPSIT  on  a  policy  of  insurance.     The  plain- 
tiff claimed  as  on  a  total  loss  of  freight  and  outfit* 
Plea,  the  general  issue.    At  the  trial  before  LitUedale  3. 
at  the  Spring  assizes  for  Newcastle-upon-Tyne,  1831,  a 

that%e8Kis  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
shouidnoi sd/    ^f  ^j^jg  CQyj.j  y        ^jg  following  case :  — 

Jrom  ports  m  r  n 

ireiMd  after  the  fhe  plaintiff  was  the  owner  of  the  ship  Perseverance* 
iembert  and       The.  defendant  was  member  of  an  association  called  the 

that  the  time  of 

clearing  at  the    Hope  Cargo  and  Freight  Association  at  North  Shields, 

custoni'house  .../•.. 

should  be  and  in  consideration  of  a  certain  premium,  had  subscribed 

time  of  sailing,  ^he  policy  on  which  this  action,  was  brought,  on  cargo 
^M^l^u^en  ^^  freight  from  the  20th  of  February  1828  at  noon,  to 
The^*WnUff*8  ^^^  ^^^^  ^^  February  1829  at  noon,  subject  to  the  regu- 
ship  being  in      lation,  amonc^st  others,  "  that  the  rules  and  reirulations 

tbeportof^/iigo,  .  . 

dropped  down    as  to  the  periods  of  sailing  and  limits  of  navigation, 

the  riTer  before  ^  ... 

tiie  \sto(  Sep-  which  govem  the  principal  insurances  of  North  Shields, 

readiness  for  do  also  govern  this  association."     There  were  six  other 

Bhe'bad^not  her  insurance  associations  in  North   Shields,  governed  by 

ballot  *there°  printed  rules,  to  which  either  party  was  at  liberty  to 

being  a  bar  at  j.^^^^.  jj^  arguing  this  casc.     By  the  warranties  and  rules 

the  river,  which  Qf  ^^g  General  Premium  Association*  (one  of  the  above 

the  ship  could 

not  have  crossed  societies),  which  were  referred  to  in  the  course  of  armi- 

with  that  .  1    1  ,.  ,         X    , 

quantity  on  meut.  It  was  provided  (m  rule  6.)  that  vessels  should  not 
were  in  waiting  Sail  for  Certain  parts  of  British  North  America,  from 

on  the  outside, 

on  tlie  1st  of  SejUember,  to  ship  the  remainder  of  the  ballast,  and  the  vessel  crossed  the  bar 
on  that  day,  but  stuck  in  doing  so,  and  the  master,  to  ascertain  what  damage  she  bad 
received,  put  into  an  adjacent  port  without  taking  the  rest  of  his  ballast,  which  was  not 
done  till  the  4th,  and  the  vessel  proceeded  upon  her  voyage  on  the  8rh : 

Held,  that  the  ship's  dropping  down  the  river,  and  ctossing  the  bar,  without  her  full 
ballast,  was  not  a  saiiing;  and  that  until  the  ballast  was  completed  she  was  not  ready  for  tea 
wiiliin  the  rule  leferred  to  by  the  policy. 
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ports  on  the  west  coast  of  Great  Britain^  ports  in  the        18S2. 

British  Channel^  or  Ireland,  or  ports  in  Europe  westward     „ 

of  the  Downs,  after  the  1st  of  September.    And  in  rule  9.        ngahtsi 

of  the  same  association  it  was  provided  as  follows :  — 

**  The  time  of  clearing  at  the  custom-house  to  be  deemed 

the  time  of  sailing,  provided  the  ship  is  then  ready  for 

sea  s  but  ships  allowed  to  proceed  to  any  port  for  the 

purpose  of  clearing  outward,  provided  such  port  and 

time  of  sailing  be  wit^hin  the  limits  of  the  warranties." 

On  the  29th  o(  August  1828,  the  plaintiff's  vessel  was 
lying  in  the  Ballyshannon  River,  on  the  west  coast  of 
Ireland,  under  charter  to  proceed  to  Miramichi  (a 
place  within  the  restriction  of  rule  6.),  to  take  a  cargo 
there  on  freight.  On  that  day  the  vessel  was  cleared 
at  the  custom-house  of  the  port  of  Siigo,  within  the 
limits  of  which  port  the  vessel  was  lying,  and  had 
then  on  board  a  crew  of  eight  men,  (the  ship's  comple- 
ment being  as  after  stated)  and  stores  and  provisions  for 
the  voyage,  together  with  from  ten  to  fifteen  tons  of 
ballast*  On  the  30th  of  August  the  vessel  dropped 
down  the  river,  and  brought  up  within  the  harbour  at  a 
mile's  distance  from  the  bar  of  the  river.  On  the  3 1st  she 
remained  at  her  moorings,  the  wind  being  foul ;  and  on 
the  morning  of  the  1st  of  September  the  wind  changing, 
she  took  a  pilot  and  dropped  down,  but  struck  twice 
in  crossing  the  bar,  between  eight  and  nine  o'clock. 
To  ascertain  what  damage  the  ship  had  received,  the 
master  crossed  Donegal  Bay  to  the  port  of  Kellybegs,  a 
distance  of  seven  miles,  at  which  port  the  vessel  brought 
up  between  one  and  two  p.  m.  The  water  on  the  bar  of 
Ballys/iannon  is  so  shallow  that  a  vessel  of  the  burthen 
of  the  piaintiif 's  could  not  safely  attempt  to  cross  with 

L  I  4?  more 


I4L-... 


Pkingle. 


516  CASES  IN-  EASTER  TERM 

1832.  more  than  from  ten  to  firtecn  tons  of  ballast  shipped, 
wliich  was  the  quantity  the  plaintiff's  vessel  had  at  this 

PlTTKURRW 

againa  time ;  but  she  required  fifty  tons  in  all  to  enable  her 
to  cross  the  Atlantic  with  safety.  Before  the  1st  of 
September  boats  had  been  engaged  to  complete  the  bal- 
lasting of  the  ship;  they  were  in  attendance  on  the 
morning  of  the  1st,  and  if  the  vessel  had  not  struck  in 
going  over  the  bar,  they  were  to  have  crossed  it  and 
shipped  the  ballast  outside;  in  whiph  case  the  ballasting 
might  have  been  completed  that  afternoon,  and  the  ves- 
sel might  have  proceeded  to  sea  before  dark. 

The  ship,  on  arriving  at  Kellybegs^  was  found  not 
to  be  injured,  and  the  ballasting  was  completed  there. 
It  was  finished  on  the  4th  of  September^  but  the  vessel 
was  then  detained  by  accidental  circumstances  till  the 
8ih,  when  she  sailed  on  her  voyage.  In  the  course  of 
that  voyage  she  was  totally  lost  by  perils  of  the  sea. 
The  ship's  proper  complement  of  men  was  nine;  she 
left  the  Ballyshannon  Rivet'  with  only  eight,  the  ninth, 
a  carpenter,  who  had  been  hired,  not  appearing  when 
the  ship  sailed.  Another  carpenter  was  hired  at  Kellt^ 
begSf  and  sailed  with  the  ship.  Others  of  the  crew 
who  had  already  been  on  board  the  vessel,  signed  their 
articles  during  her  stay  at  Kellybegs.  The  case  then 
set  out  some  facts  which  were  intended  to  raise  the 
question,  whether  the  ship  was  seaworthy  in  respect  of 
her  crew  when  she  left  the  Ballyshannon  River,  but  it  is 
unnecessary  to  state  them,  as  the  Court  held  that  thb 
was  a  question  on  which  the  opinion  of  the  jury  should 
have  been  taken,  and  that  it  did  not  appear  on  the 
case  in  a  form  in  which  the  Court  could  decide  upon 
it.     There  was  also  a  question  as  to  the  plaintiff's  right 

to 
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to  recover  for  outfit,  upon  which  no  decision  was  given.        1 832. 
The  case  was  ari^ued  on  this  and  a  former  day  of  the     ,  ' 

terra.  o^iainit 

Painolic 

Ingham  for  the  plaintiff.  The  conditions  of  the  policy 
had  been  fulfilled  at  the  time  of  the  loss,  and  the  plain- 
tiff is  entitled  to  recover.  Construing  the  policy  ac- 
cording to  the  rules  of  the  General  Premium  Association, 
the  vessel  had  sailed  as  early  as  the  29th  of  August^  for, 
by  the  ninth  of  those  rules,  the  time  of  clearing  out,  if 
the  ship  be  then  ready  for  sea,  is  to  be  deemed  the  time 
of  sailing.  At  all  events  she  actually  did  sail  on  the  1st 
oi  September^  having  then  every  thing  requisite  for  the 
voyage,  and  there  being  no  intention  but  that  of  pro- 
ceeding on  it  immediately,  and  going  direct  to  the  place 
of  destiqation.  In  Moir  v.  The  Royal  Exchange  Assur^ 
once  Company  {a)y  a  ship  insured  at  and  from  Mcmel^ 
warranted  to  depart  on  or  before  the  15th  of  September^ 
cleared  out  and  broke  ground,  and  was  under  wei«^h  on 
the  9th ;  but  the  wind  changing,  she  was  obliged  to 
anchor  within  the  mouth  of  the  harbour  till  after  the 
1 5th.  A  distinction  was  there  taken  by  the  Courts  both 
of  King's  Bench  and  Common  Pleas  between  the  words 
to  "depart"  and  to  "sail,"  and  it  was  held  in  both 
Courts  that  if  the  warranty  had  been  merely  to  sail^  it 
would  have  been  sufficiently  compiled  with.  In  Bond 
v,  Nutt  (6)  Lord  Mansfield  said,  "  This  also  is  clear ;  if 
the  ship  had  broken  ground,  and  been  fairly  under  sail 
upon  her  voyage  for  England  on  the  1st  of  Augusty* 
(when  she  was  warranted  to  have  sailed),  "  though  she 
had  gone  ever  so  little  a  way,  and  had  afterwards  put 

(a)  5  M.  i  S.  461 .     6  Tauni,  24 1.  (6)  Cowp,  607. 

back 
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1832.  back  from  the  stress  of  weather,  or  apprehension  from 
'"""'^  an  enemy  in  sight,  or  had  then  been  put  under  an  em- 
agninu  bargo  and  been  detained  till  Sqptember^  it  would  still  have 
been  a  beginning  to  sail,  and  the  stoppage  would  bare 
come  too  late."  Here  there  had  evidently  been  a  be- 
ginning to  sail.  It  is  true,  the  ship  had  to  take  in 
ballast  after  she  passed  the  bar ;  but  it  was  only  neces- 
sary, when  she  sailed  from  the  river,  that  she  should 
have  every  thing  on  board  that  was  requisite  for  the  in- 
ception of  the  voyage.  If  she  had  had  more  ballast, 
she  could  not  have  passed  the  bar.  This  is  not  like 
Forshaw  v.  Chabert  (a),  whei%  the  ship,  after  her  first 
sailing,  had  to  call  at  a  place  out  of  the  regular  course 
of  the  voyage  in  order  to  make  up  her  crew.  Here  the 
voyage  might  be  said  to  divide  itself  into  two  parts,  one 
of  them  being  that  within  the  bar,  which  must  have  been 
performed  with  the  lesser  quantity  of  ballast.  Taking 
in  the  remainder  on  the  outside  of  the  bar,  was  like  the 
ordinary  case  of  a  vessel  from  the  port  of  London  receiv- 
ing part  of  her  water  or  provisions  at  the  Damns.  The 
clause  stating  what  shall  be  deemed  the  time  of  sailing, 
is  framed  for  the  purpose  of  indulgence,  and  must  be 
taken  to  mean  that  something  short  of  sailing  in  the 
strictest  sense,  shall  save  the  warranty.  The  construc- 
tion should  be  liberal,  and  beneficial  to  the  assured. 

Archbold  contrk.  The  ship  did  not  sail  on  the  1st 
of  September^  according  to  the  rules  referred  to  by  this 
policy.  There  could  not  be  a  sailing,  in  that  sense, 
unless  she  had  been  perfectly  fitted  out  in  every  par- 
ticular that  renders  a  vessel  seaworthy.     According  to 

(a)  5  B,  ^  B.  158. 

the 
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the  ninth  role  of  the  General  Premium  Association,  which       1 832. 
is  that  selected  on  the  other  side,  the  time  of  clearing 

PiTTKGIlCW 

out  is  to  be  considered  the  time  of  sailing,  only  ^^  pro-  jtgainst 
vided  the  ship  is  then  ready  for  sea."  This  vessel  was 
not  ready  for  sea  on  the  1st  of  Sept  embers  for  she  had 
not  her  whole  ballast.  In  Bidsdale  v.  Newnham  {a) 
freight  and  goods  were  insured  by  a  ship  at  and  from 
Portneiiflo  London,  warranted  to  sail  on  or  before  the 
£8th  of  October*  She  dropped  down  the  St.  Lawrence 
from  Portnenf  before  the  28th,  with  a  crew  sufficient 
for  the  river  navigation,  but  not  for  the  sea  voyage, 
and  completed  her  crew  at  Quebec,  which  place  she  left 
after  the  28th ;  and  this  was  held  not  to  have  beeii  a 
sailing  from  Portneuf  according  to  the  warranty.  Lord 
Ettenborough  said  there,  that  ^^  warranted  to  sail"  must 
mean  to  sail  on  her  voyage ;  ^*  that  is,  when  the  ship 
could  get  her  clearances,  and  sail  equipped  for  the  voy- 
age." Here  the  vessel  was  not  equipped  for  her  voyage 
when  she  left  the  bar.  Her  going  to  Kellj/begs  was  only 
preparatory  to  her  going  to  sea.  The  articles  of  some  of 
the  crew  were  not  signed  till  she  put  into  that  place. 
In  Lang  v.  Anderdon  (&),  a  vessel  warranted  t&  sail  from 
Demerara  on  or  before  the  1st  of  August,  had  cleared 
out  and  gone  from  the  Demerara  river  on  that  day,  but 
anchored  withinside  of  a  shoal  lying  just  beyond  the 
mouth  of  the  river,  till  the  Sd,  and  it  was  proved,  that 
larger  vessels  used  to  complete  their  cargoes  on  the  out- 
side of  the  shoal :  the  question  was  whether  this  vessel 
had  ^'  sailed  from  Demerara,**  according  to  the  warranty, 
when  she  came  to  anchor;  and  the  Court  held,  that  if  she 
had  bad  to  take  in  a  part  of  her  cargo  at  the  outside  of 

(a)  ZM.^S.  ASe.  {b)  5B.iC,  495. 

the 
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18S2.        the  shoal,  she  could  not  have  been  considered  as  having 
sailed  on  the  1st.     Forshaw  v.  Chabert  {a)  is  like  the 


RKW 


I*ITTEC 

ftsninu       present  case,  and  is  also  an  authority  for  the  defendanL 

FuyuLF. 

Ingham  in  reply.  In  Ridsdale  v.  Nemnham  {b)  the 
vessel  had  not  obtained  her  clearance,  on  the  day  when 
she  was  warranted  to  sail.  In  Lattg  v*  Andadon  (c)  it 
was  said  that  large  vessels,  which  completed  their  cargoes 
on  the  outside  of  the  shoal,  and  obtained  their  clear- 
ances there,  must  for  that  reason  (and  on  account  of 
the  custom)  be  considered  as  '^  sailing  from  Demcrara^** 
when  tiiey  left  the  outer  side  of  the  shoal,  where  the 
lading  was  completed ;  but  a  distinction  was  taken  as  to 
smaller  vessels,  which  had  their  cargoes  complete^  and 
their  clearances,  when  they  dropped  down  the  river;  and 
this  comes  nearest  to  the  case  of  the  ship  now  in  question. 
In  Forshaw  v.  Chabert  (a)  the  question  raised  by  the 
Court,  as  to  the  condition  of  the  ship,  was  whether  she 
was  seaworthy  at  the  inception  of  the  voyage.  Here 
the  ship  was  so ;  she  had  every  requisite  on  board  for 
the  first  stage  of  the  voyage,  although  something  was 
wanted  (namely  the  additional  ballast)  to  continue  that 
seaworthiness  afterwards.  If  the  whole  loadioj;  of  bal- 
last  was  necessary  to  render  her  fit  for  sailing,  she  never 
could  have  left  tiie  river  in  a  seaworthy  state. 

Lord  Tenterden  C.  J.  The  general  principle  of 
the  decisions  is  this ;  that  if  a  ship  quits  her  moorings 
and  removes  though  only  to  a  short  distance,  being  per- 
fectly ready  to  proceed  upon  her  voyage,  and  is  by  some 
subsequent  occurrence  detained,  that  is  nevertheless  a 

(a)  3B.  i  B.15S.  {b)  5M.^&  456.  (e)  5  B,  ^  C.  495. 

sailing; 
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sailing;  but  it  is  otherwise  if,  at  the  time  when  she  quits 
her  moorings  and  hoists  her  sails,  she  is  not  in  a  con- 
dition for  completing  her  sea  voyage.  In  the  present 
case,  by  the  regulations  which  have  been  referred  to,  the 
last  day  for  a  vessel's  sailing  from  any  port  in  Ireland^  was 
the  first  oi  September  \  and  the  objection  taken  on  behalf 
of  the  defendant,  and  which  prevails  with  me  is,  that  she 
was  not  in  a  condition  to  sail  during  the  first,  because 
sliehad  not  on  that  day  the  proper  quantity  of  ballast 

to  enable  her  to  cross  the  Atlantic,     It  is  answered  that 

^  

she  could  not  take  in  her  whole  ballast  before  she  crossed 
the  bar ;  but  that  every  thing  was  prepared  for  loading 
the  remainder  afterwards :  the  vessel  stuck  on  the  bar 
in  passing,  and  the  master  thought  it  best  to  put  into 
another  port  before  he  completed  his  ballast.  Now  if 
the  ship  had  taken  in  her  whole  ballast  on  the  first  of 
September^  I  think  it  might  have  been  said  that  she 
sailed  that  day  according  to  the  regulations;  but  as  un- 
fortunately she  was  not  able  to  load  the  whole  ballast 
for  her  voyage  on  the  first,  she  was  not,  on  that  day,  in 
a  condition  to  go  on  with  her  voyage;  and  consequently 
I  am  of  opinion  that  the  plaintiff  cannot  recover  on  this 
policy,  and  a  nonsuit  must  be  entered. 


1832. 

PimcRtmr 

agninst 
Primolb. 


LiTTLEDALE  J.  To  entitle  the  plaintiff  to  recover, 
it  should  have  appeared  that  the  ship  broke  ground  on 
the  first  oi  September i  ready  to  go  to  sea.  She  required 
fifty  tons  of  ballast  to  cross  the  Atlantic^  and  she  had 
not  that  quantity  on  board  till  the  fourth  of  September. 
It  is  said  that  when  she  broke  ground  she  had  as  much 
ballast  as  she  could  take  within  the  bar;  but  that  is.no 
excuse ;  it  was  the  plaintiff's  business  to  put  himself  in 
such  a  situation  as  to  be  sur6  of  completing  his  ballast 

in 


522  CASES  IN  EASTER  TERM 

18S2.        ia  the  proper  time.     Having  left  it  till  the  last  moment 
'"'""'        be  must  be  liable  for  the  consequence.     In  Lang  ▼. 
ogaimM        Auderdon  {a)  the  vessel  was  on  her  voyage  in  the  r^ular 
course  for  ships  of  that  size,  on  the  day  warranted. 

jr/v^..t<  .  \^Z2     Parke  J.     I  am  of  the  same  opinion,  and  agree  in 

the  rule  (or  the  construction  of  this  kind  of  warranty, 
which  has  been  laid  down  by  my  Lord,  and  which  is 
also  stated  by  the  Court  in  somewhat  different  terms  but 
to  the  same  effect,  in  Lang  v.  Jnderdon  (a).  Now  here 
the  vessel  certainly  had  not,  according  to  the  language 
used  in  that  case,  ^  every  thing  ready  for  the  peribnn- 
ance  of  her  voyage,**  on  the  first  of  September^  nor  could 
it  be  said  when  she  got  under  sail,  that  '*  nothing 
remained  to  be  done  afterwards: ''  for  she  had  to  take  on 
board  what  was  material  for  the  prosecution  of  the  voyage, 
a  larger  portion  of  ballast:  and  no  distinction  can  be 
drawn  between  the  necessity  of  taking  in  more  ballast, 
and  that  of  receiving  part  of  the  cargo.  And  if  the 
policy  be  read,  as  it  must,  with  reference  to  the  rules, 
one  of  which  states  that  the  time  of  clearing  at  the  cus- 
tom-house is  to  be  deemed  the  time  of  sailing,  **  provided 
the  ship  is  then  ready  for  sea,''  the  ship  in  this  case  was 
not  ready  for  sea ;  for  she  could  not  be  so,  from  the  par- 
ticular nature  of  this  port,  till  she  had  crossed  the  bar. 

Patteson  J.  Putting  this  case  upon  the  construction 
of  the  ninth  rule  of  the  General  Premium  Association^ 
(which  is  taking  it  in  the  manner  most  favourable  to  the 
plaintiff)  was  the  vessel  ready  for  sea,  when  she  broke 
ground  to  leave  the  river  ?    The  plaintiff  is  obliged  to 

(a)3  B,  i  C,  499. 

contend 
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contend  that  she  was  ready  for  sea,   because  she  was        1832. 
ready  to  cross  the  bar;  but  to  support  that  construction 
the  word  "sea"  must  be  taken  to  signify  merely  the  out-        against 
side  of  the  bar. 

Nonsuit  to  be  entered. 


Pmmols. 


ScAiFE  and  Others  against  Sir  John  Tobin,     Friday, 

Knight.  ^"^  ''^• 


HTHIS  was  an  action  by  the  plaintiffs  as  surviving  A  consignee 

owners  of  the  brig  Solofif  against  the  defendant  as  ofgoods^receW- 
coDsignee  at  Liverpool  of  goods  shipped  on  board  the  punuanoe^f  a 
Solon  at  Demeraraj  upon  a  voyage  from  that  place,  to  ^berebylhe^' 
Liverpool^  for  average  loss.  At  the  trial  before  Bayley  J.,  •^''P  °^"*1, 
at  the  Summer  assizes  for  Cumberland  1830,  the  jury  H^eriheimo 

the  cimtugnee, 

found  a  verdict  for  the  plaintiffs  subject  to  the  opinion  by  name,  he 

of  this  Court  on  the  following  case :  —  is  not  liable  fur 

The  brig  Solofi  sailed  from  Demerara  on  a  voyage  fuhougrhe"^* 

to  Liverpool,  on  the  6th  of  January  1829,  having  on  ^Jorrhr^r' 

board  goods  shipped  by  one  Cramer  on  his  own  ac-  ^^l^^atthey 

count,  and  other  goods  shipped  by  J,  J.  Starkey  on  *»*▼*  becoine 

his  own  account,  and  on  the  several  accounts  of  two  charge. 

Semble,  that 

Other  parties.     They  were  consigned  to  the  defendant  he  would  be  so 

liable  if  the 

by  four  several  bills  of  lading,  each  expressing  that  the  consignor  had, 
goods  mentioned  in  it  were  to  be  delivered  to  the  defend'-  uding,  made 
afU  or  to  his  assigtis,  paying  freight  for  the  same  with  ^*„^uv^ 
primage  and  average  accustomed.    The  goods  were  to  *j^° "iTo  the'**" 
consigned  at  tHe  risk  of  the  consignors.     The  course  f*l|!*^°^**** 
of  dealing  between  the  consignors  and  the  defendant 
was,  that  the  former,   upon  making  shipments,   drew 
bills  upon  tlie  defendant,  who  sold   the  consignment 

on 
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1832.       on  their  account,  carried  the  proceeds  of  the  sale  to 
their  credit,  and  debited  them  with  the  amount  paid 

ScAirc 

ag'iinMt  by  him  upon  their  bills,  charging  a  commission  upon 
the  sales.  Accounts  of  these  were  rendered  from  time 
to  time  as  they  occurred,  and  accounts  current  were 
usually  rendered  half  yearly  to  January  and  Julj/,  The 
defendant  sometimes  paid  charges  for  general  average, 
upon  the  goods  so  consigned,  and  debited  the  con- 
.signors  with  the  amount.  Whilst  the  Solon  was  pro- 
ceeding on  her  voyagCi  the  masts  were  cut  away  in  a 
storm  for  the  preservation  of  the  ship  and  cargo,  and 
the  loss  which  gave  rise  to  the  present  claim  for  average 
was  thereby  occasioned.  The  vessel  put  into  Holyhead 
on  the  25th  of  Febrttary^  and  remained  there  till  the 
28th,  and  she  then  sailed  for  Liverpool^  where  she 
arrived  on  the  Sd  of  March.  Whilst  she  was  at  Holy-' 
heady  the  master  wrote  a  letter  to  the  defendant  and  the 
other  consignees  of  the  goods  on  board  the  vessel,  in- 
forming them  of  the  damage  sustained,  and  requesting 
instructions.  This  letter  was  received  by  the  defendant 
before  the  Solon  arrived  at  Liverpool,  but  no  answer  was 
sent.  The  defendant  had  also  received  bills  of  lading 
and  invoices  of  the  goods  consigned  to  him,  on  the 
25th  of  February.  On  the  9th  of  June  he  was  called 
upon  to  pay  the  average  in  question.  The  goods  con- 
signed to  the  defendant  were  delivered  to  him  afler 
the  arrival  of  the  ship,  and  were  sold  by  him  on  ac- 
count of  the  consignors,  and  an  account  of  the  sale 
of  Mr.  Cramer's  goods  was  rendered  to  him  on  the 
13th  of  April  1829,  but  no  accounts  of  the  sale  of  the 
goods  of  the  other  consignors  were  rendered  to  them 
until  after  the  9th  of  June,  when  the  claim  for  average 
was  made  upon  the  defendant.  The  Solon  was  char- 
tered 
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tered  by  Mr.  Starkey  at  Demerara^  and  the  defendant  1832. 
gave  no  orders  for  the  consignment  of  the  goods  to  him,  ■ 

nor  did  he  know  that  any  goods  were  consigned  to  him  'ff^ 
by  the  Sohn^  till  he  received  the  bills  of  lading  and  the 
invoices. 


Campbell  for  the  plaintiff.  The  defendant  having  re- 
cdved  the  goods  with  foil  knowledge  that  they  were 
subject  to  a  charge  of  general  average^  is  liable  to  pay  it 
General  average  is  a  contribution  paid  by  the  owners  of 
the  different  goods  for  the  preservation  of  which  the 
sacrifice  has  been  made.  It  must  be  taken  here  that 
the  defendant  had  such  a  special  property  in  the  goods 
consigned  to  him  as  entitled  him  to  pay,  and  to  reimburse 
himself  for,  all  charges  to  which  they  were  liable.  He 
was  liable  to  pay  freight  upon  the  ground  that  he  re- 
ceived the  goods  knowing  them  to  be  subject  to  that 
charge^  and  that  the  acceptance  of  goods,  under  such  cir- 
cumstances, is  evidence  of  an  implied  promise  to  pay 
the  charges.  In  Cock  v.  Toy/or  (a),  the  demanding  and 
taking  of  goods  from  the  master  by  a  purchaser  and  as- 
signee of  the  bill  of  lading  without  the  freight  having 
been  paid,  was  held  to  be  evidence  of  a  new  contract  or 
promise  on  his  part  to  pay  the  freight  Now  it  is  per- 
fectly immaterial  whether  the  defendant  had  notice  by 
the  bill  of  lading  or  otherwise.  In  Abbott  on  Shipping, 
^S6.f  after  stating  the  case  of  Cock  v.  Taylor^  it  is  laid 
down  **  that  if  a  person  accepts  any  thing  which  he  knows 
to  be  subject  to  a  duty  or  charge,  it  is  rational  to  con- 
clude that  he  means  to  take  the  duty  or  charge  upon 
himself,  and  the  law  may  very  well  imply  a  promise  to 

(a)  15  Easit  599, 

Vol.  III.  M  m  perform 
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18S2.  perform  what  he  so  takes  upon  himsdf."  Therefore,  if 
the  consignee  to  whom  a  bill  of  lading  is  made  out  ab- 
solutely accepts  the  goods  after  notice  of  a  dium  of 
average,  the  master  or  owner  has  a  right  to  presume  that 
the  property  is  in  such  consignee,  and  the  law  will  imply 
that  he  has  made  a  new  contract  to  satisfy  that  claim. 
[Parte  J.  A  consignee  who  receives  goods  by  virtue 
of  a  bill  of  ladings  b  liable  to  pay  ireigfat,  not  merely 
because  he  has  notice  that  the  goods  are  subject  to  fraght, 
but  because  by  accepting  them  he  adi^ts  as  his  contract 
the  stipulation  in  the  bill  of  lading,  whereby  the  payment 
of  finest  by  him  is  made  a  condition  precedent  to  ddivery 
oftha  goods  by  the  master.  LittltdakJ,  Upon  that  prin* 
ciple  a  consignee  has  been  held  liable  to  demum^ 
where  that  is  expressly  mentioned  in  the  bill  of  ladin^^ 
JEsssoft  V.  Solfy  (a).  PaHte  J.  Is  there  any  case  in  whidi 
the  consignee  has  been  held  liable  to  pay  ireigfat,  except 
on  the  ground  that  it  was  mentioned  in  the  bill  of  lading? 
Lord  Temtmfem  C.J.  That  grxMind  was  very  modi  relied 
iflOD  in  An^ga/  v.  KewUde  (6)3.  In  such  cases  the  bill 
of  lading  is  notice  to  the  consignee,  that  the  goods  are 
sobfect  to  the  chaige.  Here  the  condgnee  has  Docice 
by  other  means.  ZParbt  J.  The  bill  of  lading  is  moie 
than  notice:  it  implies  not  merely  that  the  consignee  has 
information  that  the  goods  are  subject  to  fneigfat,  but  a 
good  deal  besides,  viz.  that  the  cons]^*nee  who  acoepis  the 
goods  by  virtue  of  the  bill  of  lading,  a^^rees  to  pay  that 
fheigfat  wUch  the  shippo*  made  it  a  condition  should  be 
paid  before  deliv^enr .2  Besides  the  masttr  and  owners  had 
a  lien  on  the  goods  for  general  avenge,  and  were  not 
boond  to  pan  with  them  until  their  claim  in  that  reipect 


««:  4  T^mmtL  5£.  ^»:  5  Jhi^^  5S.\ 
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was  satisfied,  Abbott  on  Shippings  S61,  362. ;  1  BeaKoes's       1832. 
Lex  Mercaiorioj  243.  ed.  1813.;  Stevens  on  Average,  50,       

SCAIFB 

51. ;  2  Braan^s  Law  of  Admiralty,  201.  Then  here,  the  ^omK 
consignee  receiving  the  goods  from  the  master,  with  full 
knowledge  that  they  were  subject  to  the  lien,  and  the 
master  parting  with  his  lien,  this  is  evidence  of  a  new  con* 
tract  between  them,  that  the  consignee  shall  pay  the 
general  average;  and  those  circumstances  were  relied 
upon  by  Le  Blanc  and  Bayley  J.  in  Cock  v.  Taylor  (a). 
There  may  be  a  distinction  in  this  respect  between  de- 
murrage and  general  average,  because  there  is  no  lien  for 
demurrage,  Phillips  v.  Bodie{b).  [Littledale  i.  You 
admit  that  the  consignee  is  not  Jiable  for  general  average 
unless  he  has  notice.  Suppose  a  general  average  to  have 
accrued  by  three  distinct  events,  and  that  he  has 
Bodce  of  one,  would  he  be  liable  for  that  one  only? 
That  would  be  a  very  inconvenient  rule.]  It  would  be 
his  duty  to  acquaint  himself  with  the  history  of  the 
voyage  before  taking  the  goods.  Besides  here  the  de- 
fendant, though  not  absolute  owner,  had  a  special  pro- 
perty in  the  goods,  and  was  owner  so  far  as  to  be  re- 
sponsible for  these  charges.  He  was  not  a  mere  agent 
of  the  shipper.  [Parke  J.  Then  the  plaintiff  was  bound 
to  shew  that  the  defendant  was  an  owner  at  the  time 
when  the  general  average  accrued ;  but,  in  fact,  he  had 
not  any  special  property  in  the  goods,  until  he  received 
notice  of  the  consignment]  He  became  liable  as  an 
owner,  when  he  received  the  goods  with  knowledge  that 
a  general  average  had  accrued.  Again,  as  a  loss  by 
general  average  is  to  be  calculated  between  the  owner  of 
the  ship  and  the  owner  of  goods  according  to  the  law  of 

(a)  13J5a«r,399.  [b)  15Easi,547. 
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1832.       the  port  of  discharge;  the  consignee  mast  be  the  penon 
"  to  pay  it,  Simonds  v.  White  (a).    It  would  be  most  inoon- 

a^amsi  venicut  if  the  ship-owner  were  obliged  in  all  cases  to  have 
recourse  to  the  consignor ;  on  the  other  hand,  the  con- 
signee, if  obliged  to  pay,  has  the  means  of  reimbursing 
himself.  Besides  here  an  implied  promise  to  pay  general 
average  may  be  inferred  from  the  previous  dealings,  WU^ 
son  V.  Keymer  {b) ;  for  it  is  found  that  the  defendant  some- 
times paid  such  a  charge  upon  goods  consigned  to  bim« 

FolUtt,  contra,  was  stopped  by  the  Court* 

Lord  Tenterden  C  J.     There  can  be  no  doubt  thai 
if  a  person  receives  goods  in  pursuance  of  a  bill  of  ladings 
in  which  it  is  expressed  that  the  goods  are  to  be  delivered 
to  him,  he  paying  freight,  he  by  implication  engages  to 
pay  freight,  and  so  he  would  to  pay  general  average^  if 
that  were  mentioned  in  the  bill  of  lading.     But  here 
general  average  is  not  so  mentioned.     It  may,  perhaps, 
be  prudent  in  future  to  introduce  into  a  bill  of  lading^ 
an  express  stipulation  that  the  party  receiving  the  goods 
shall  pay  general  average ;  but  if  we  were  to  hold  the  de- 
fendant liable  for  it  in  the  present  instance,  we  should  be 
going  one  step  further  than  we  are  warranted  in  doing 
by  any  decided  case.   It  is  true  that  the  master  has  a  lien 
on  the  goods  for  general  average,  and  if  he  had  exer- 
cised that  right,  and  informed  the  defendant  that  if  he 
took  the  goods  he  must  pay  the  general  average,  and  the 
defendant  after  such  notice  had  taken  the  goods,  there 
would  then  have  been  an  implied,  if  not  express  contract 
on  his  part  to  pay  it*  It  is  said,  tliat  as  the  defendant  had 

(a)  S  p.  j-  C.  805,  (b)  l3£.iS.  157. 

notice 
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notice  that  the  goods  were  subject  to  this  charge  before 
be  received  them,  he  is  therefore  h'able  to  pay  it  But 
I  think  the  law  will  not  imply  a  contract  from  the  mere 
fact  of  knowledge  that  the  goods  were  subject  to  a  charge, 
unless  it  were  accompanied  with  notice  from  the  ship- 
owner that  he  would  insist  on  his  right  of  lien.  If  there 
had  been  any  established  usage  that  a  consignee  should 
pay  general  average,  that  would  have  been  evidence  of 
an  agreement  on  the  part  of  the  defendant  to  pay  it 
in  this  case ;  but  no  such  general  usage  is  found.  Then 
as  to  the  course  of  dealing;  it  is  found  that  the  defendant 
sometimes  paid  general  average ;  but  that  expression  is 
too  general  to  raise  by  implication  a  promise  to  pay  in  the 
present  instance.  Another  argument  is,  that  the  defend- 
ant had  funds  in  his  lands,  out  of  which  he  might  have 
paid  this  charge;  but  the  facts  stated  do  not  satisfactorily 
lead  to  that  conclusion.  We  do  not  know  whether  he 
had  or  had  not  such  funds  without  seeing  the  accounts. 
A  consignee,  who  is  the  absolute  owner  of  the  goods,  is 
liable  to  pay  general  average,  because  the  law  throws 
upon  him  that  liability.  There  is  no  other  person  to 
pay  it.  But  a  mere  consignee,  who  is  not  the  owner,  is 
not  liable,  unless  before  he  receives  them  he  is  informed 
by  the  ship-owner,  or  the  master,  that  if  he  takes  them 
he  must  pay  it  The  judgment  of  the  Court  must  be 
for  the  defendant 


18S2. 


ScAiri 
ogointt 

TOMH. 


LiTTLEDALE  J.  There  is  no  doubt  that  an  absolute 
owner  of  goods  is  liable  to  pay  general  average.  But  a 
mere  consignee,  who  has  a  special  property  in  the  goods, 
is  not  so  chargeable.  He  could  not  even  pledge  the 
goods  before  the  late  act  of  parliament.  The  question 
of  liability  here  depends  entirely  on  the  maritime  law.   It 

M  m  3  is 


SCAITB 

X 


530  CASES  iM  EASTER  TERM 

1832.  u  said  that  general  average  bears  an  analogy  to  ffcight, 
and  that  if  goods  be  deliTered  to  a  oooi^nee^  he  is  liable 
to  pay  fireight.  There  b  no  doubt  that  a  consignee^  not 
the  owner  of  goods,  who  receives  them  in  porsoaiioe 
of  a  bill  of  lading,  in  which  it  is  expressed  that  tbq^  are 
to  be  delirered  to  him,  he  paying  fireight  or  demom^e^ 
u  liable  to  those  charges ;  but  then  he  b  so  liaUe  by 
reason  of  a  special  contract  implied  by  law  firom  the 
fiict  of  hb  having  accepted  goods  which  were  to  be 
ddivered  to  him  only  on  condition  of  hb  paying  fireight 
and  demurrage.  In  Jason  ▼.  Soify  (a)  it  was  said  by 
the  Court  that  the  consignee  by  taking  the  goods  adopted 
the  contract,  that  is,  the  contract  in  the  bill  of  Iadiii|^ 
whereby  the  master  agreed  with  the  shipper  to  deliver 
the  goods  to  the  consignee,  he  paying  demurrage  and 
fireight.  Here  if  it  had  been  stated  in  the  bill  of  lading 
that  the  goods  were  to  be  delivered  to  the  defisndant  or 
hb  assigns,  he  or  they  paying  freight  and  general  aven^e^ 
he,  by  receiving  the  goods,  would  have  adopted  thb  as 
hb  contract,  and  would  be  presumed  to  have  contracted 
to  pay  to  the  ship-owner  those  charges,  the  payment  of 
which  was  made  a  condition  precedent  to  the  delivery; 
but,  here,  general  average  b  not  mentioned.  The  aigo- 
ment  that  it  would  be  for  the  convenience  of  commero^ 
that  a  mere  consignee^  not  the  owner,  should  be  liable 
to  general  average,  applies  equally  to  demurrage ;  but 
neither  the  law  of  England  nor  the  general  law  of  the 
world  makes  him  so  liable.  It  b  said  that  the  defendant 
b  Ibble  because  he  had  notice,  before  he  received  the 
goods,  that  they  were  subject  to  thb  chaige.  But  the 
law  will  not  imply  a  contract  to  pay  general  average 

(«)  4  Tauni.  52. 

merely 
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merely  because  the  defendant,  before  he  received  the        188^. 
goods,  knew  that  they  were  subject  to  it.     As,  then, 
there  was  no  contract,  express  or  implied,  to  pay  general        againd 
average,  the  plaintiff  cannot  recover. 


Parke  J.    To  render  the  defendant  liable  there  most 
be  a  contract,  either  expressed  or  implied,  between  him 
and  die  plaintiff  for  payment  of  general  average.     Ex- 
press contract  there  was  none,  and  the  only  question  is, 
whether  one  is  to  be  implied  from  the  facts  of  this  case. 
It  is  said  there  will  be  no  hardship  in  holding  the  defend- 
ant liable,  because  he  had  notice  of  the  loss  which  gave 
rise  to  the  general  average,  before  he  received  the  goods. 
That  may  be  true,  but  it  is  not  a  sufficient  ground  for 
implying  a  contract  to  pay  it     Neither  is  it  a  sufficient 
ground  that  general  convenience  may  require  that  a  mere 
consignee  should  be  liable.   The  ship-owner  is  not  with- 
out his  remedy  in  such  a  case ;  for,  to  prevent  the  incon- 
venience of  resorting  to  the  consignor,  he  may  insert  in 
the  bill  of  lading  an  express  clause  that  the  goods  shall 
be  delivered  to  the  consignee,  he  paying  ^neral  aver- 
age ;.  or  he  may  insist  on  his  right  of  lien,  and  refuse  to 
deliver  unless  the  consignee  pays  or  agrees  to  pay  it. 
Then  on  what  ground  is  a  contract  to  be  implied?    The 
ship-owner's  parting  with  his  lieii  on  the  goods  may  be 
a  good  consideration  for  an  express  promise  by  the  con- 
signee to  pay  general  average,  but  does  not  raise  any 
implied  contract  to  pay  it,  even  though  the  consignee 
has  notice  that  a  general  average  has  been  incurred. 
The  cases  in  which  a  mere  consignee,  not  the  owner  of 
goods,  has  been  held  liable  to  freight  or  demurrage, 
proceed  on  the  ground  that  his  acceptance  of  the  goods 
in  pursuance  of  a  bill  of  lading,  whereby  the  shipper 

M  m  4  has 
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18S2.       has  expressly  made  the  payment  of  frdght  or  demur- 
-^  rage  a  condition  precedent  to  their  delivery,   is  en* 

fS'**'^  dence  of  a  contract  by  the  consignee  to  pay  such 
demand.  In  Roberts  v.  HoU  (a)  the  earliest  case  od 
the  subject)  it  was  held  to  be  a  good  custom,  that  if  a 
merchant  in  Ireland  consign  goods  to  a  merchant  in 
London  and  the  master  sign  a  bill  of  ladings  the  mer- 
chant here  shall  be  liable  for  freight.  In  such  case  the 
merchant  here  would  receive  the  goods  in  pursuance  of 
the  bill  of  lading  no  doubt  in  the  usual  form,  and  would 
therefore  be  liable  to  the  freight  I  am  clearly  of  opinion, 
therefore^  that  the  defendant  is  not  liable  in  this  case,  by 
his  contract,  express  or  implied,  to  this  general  average^ 
which,  in  the  absence  of  such  a  contract,  is  by  the  general 
law  a  charge  on  the  owner  of  the  goods.  But,  it  is 
then  said,  the  defendant  has  a  special  property  in  these 
goods,  and  is  therefore  liable  as  owner;  the  case,  how- 
ever, does  not  shew  that  he  has  accepted  bills  on  the 
security  of  the  bills  of  lading,  and  even  if  he  had,  he 
would  not  have  acquired  any  special  property  until 
after  the  general  average  accrued,  and  it  was  incum- 
bent on  the  plaintiff  to  shew  that  he  was  owner  at  the 
time  of  the  loss. 

Patteson  J.,  having  been  counsel  in  the  causey  gave 
no  opinion. 

Judgment  for  the  defendant. 

(a)  2  Show,  432. 
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The  King  against  The  Undertakers  of  the  Aire  Saturday 

and  Calder  Navigation.  ^^ 

(Case  of  the  Hunslet  Mills.) 

^N  appeal  against  a  rate  for  the  relief  of  the  poor  of  The  ownen  of 
the  township  of  Hunslet,  in  the  borough  of  Leeds,  in  township  of  fl^., 
the  connty  of  York,  whereby  the  defendants  and  one  atirafcnT^ 
James  Atkinson  were  jointly  assessed  in  the  sum  of  27t  JSJ^S^^Slto 
12s.  4id.,  on  a  valuation  of  110/.  9s.  6i,  the  defendants*  them  jntWn  the 

'  township  by  an 

proportion  being  6/.  18^.  Id,,  the  sessions  confirmed  the  adjoining  n»- 

▼igationy  wera 

rate  subject  to  the  opinion  of  this  Court  on  the  following  allowed,  by  act 

of  parliament^ 
case  :  —  to  take  certain 

The  rate  was  on  ^<  Fulling  mill,  scribbling  mill  and  dtuate  on  the 
com  mill,  and  tolls  receivable  in  respect  of  them."    The  ^^  buUn?" 
appellants  are  the  owners  of  one-fourth  part,  and  Mr.  ^*?^^r°' 


■'^*X    --/. 


Atkinson  the  owner  of  three-fourths  of  the  mills,  which  tiiatthey 

not  rateable  at 

are  mentioned  in  the  statute  hereinafter  recited  as  the  their  mills  in 

J7.  in  respect 

Hftnslet  mills,  and  are  situate  in  the  township  of  Hunslet,  of  the  toUs  so 
At  the  time  of  making  this  rate  they  were,  and  still  are, 
untenanted. 

By  the  14  G.  3.  c.  96.  s.  77.  after  reciting  that,  to  the 
end  that  a  ftill  compensation  may  be  made  to  the  several 
owners,  proprietors,  and  occupiers  of  the  several  mills 
called  Nether  mills,  Hunslet  mills,  &c.,  now  standing  and 
being  upon  the  river  Aire,  for  all  the  loss  and  damage 
which  may  be  occasioned  by  the  making,  deepening,  or 
altering  any  cuts,  dams,  locks,  or  other  works  of  naviga« 
tion,  and  the  passing  of  boats  and  vessels  by  such  mills, 
it  is  enacted,  that  it  shall  be  lawful  for  the  owner,  former, 
or  occupier  of  every  of  the  said  mills  respectively  for  the 

time 
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1852.  time  bong,  to  demand  and  take  for  his  own  proper  me 
of  the  master,  owner,  or  person  intrusted  with  the  cue 
of  erery  boat,  barge,  &a,  passing  up  or  down  the  said 

Caimk  river  with  any  goods  on  board,  for  which  any  tonnage 
rates  or  duties  shall  be  payable  by  virtue  hereof  the  sum 
of  Is.  as  a  passage  toll  for  passing  the  lock  or  locks  next 
adjoining  to  the  pond  or  head  of  water  belonging  to  every 
such  mill,  for  the  loss  of  water  to  every  such  mill  or  pond 
respectively,  and  upon  nonpayment  thereof  to  take  out 
of  the  boat  or  other  vessel  of  the  party  making  such 
default,  a  reasonable  distress  of  any  of  the  goods  on 
board,  not  exceeding  20s.  in  value,  and  to  sell  the  same^ 
tendering  to  the  owner,  &c  of  such  boat  or  vessel,  upon 
demand,  the  overplus  after  deducting  the  said  passage 
toll  and  the  charges  of  sale. 

The  appellants  and  Mr.  Atkinson  were  at  the  time  of 
making  the  rate,  and  still  are,  in  recdpt  of  the  passage 
tolk  given  in  the  above  section  to  the  owners,  fiurmers 
or  occupiers  of  the  Hunslet  mills.  The  lock  where  the 
tolls  have  for  many  years  been  collected,  being  the  lock 
next  adjoining  the  pond  or  head  of  water  belonging  to 
the  said  mills,  is  situate  in  the  township  of  Leeds  and 
has  been  rated  in  that  township  as  part  of  the  Aire  and 
Colder  navigation,  but  not  in  respect  of  these  tolls.  In 
the  course  of  the  navigation  adjoining  to  the  said  pond 
or  head  of  water,  vessels  after  passing  along  part  of  the 
river  which  there  forms  the  boundary  of  the  two  town- 
ships of  Hunslet  and  Leeds^  go  along  a  cut  or  canal 
called  the  Knowslrop  Cutj  which,  as  well  as  its  towing- 
path,  is  wholly  in  the  township  of  Leeds.  The  towing- 
path  for  the  river  navigation,  as  far  as  it  extends,  b 
in  the  township  of  Hunslet^  but  many  vessels  navigate 
the  river  without  using  the  towing-path,  and  pass  on 

the 
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tbe  Leeds  side  of  the  river.  The  questions  for  the  opi- 
nion of  this  Court  were,  first,  whether  such  tolls  were 
rateable;  and  if  so,  secondly,  whether  they  were  rateable 
in  the  township  of  HunsleL  This  case  was  argued  on  a 
former  day  of  the  term  by 


1833. 


rhe  Kino 

againsi 

Tbe  AiRx  and 

Caldxr 

Navigation 

Company* 


Campbell  and  BlacJcbume  in  support  of  the  rate.  If 
the  tolls  are  rateable  at  all,  they  are  so  in  Hundet.  They 
are  given  as  a  compensation  for  the  loss  of  water  at  the 
mills,  which  compensation  is,  by  the  act  of  parliament,  to 
be  collected  at  the  nearest  lock ;  not  indeed  within  Huns^ 
let  township,  but  that  makes  no  difference.  It  is  their 
connection  with  corporeal  property  that  renders  tolls 
rateable.  Here  the  milltf,  if  they  had  retained  their  full 
flow  of  water,  would  have  been  rateable  in  Hunslet  for 
their  value,  derived  in  part  from  the  entire  body  of  water. 
Now  the  quantity  of  water  has  been  diminished,  but  the 
profits,  by  the  statutory  compensation,  continue  the  same. 
It  would  be  hard  then  if  the  township  were  to  receive  a 
less  rate.  It  has  been  long  established  that  tolls,  when 
connected  with  property  in  a  parish,  are  rateable  there. 
Sex  V.  Cardington  (a),  Rex  v.  Sir  A.  Macdonald  {b\  Rex 
V.  The  Oxford  Caned  Company  {c) ;  and  it  is  immaterial 
where  the  tolls  are  collected,  Rex  v.  Barnes  {d).  The 
question  is,  not  where  they  are  received,  but  where  the 
cause  of  the  receipt  lies.  It  may  be  said,  this  is  in  its 
nature  a  passage  toll ;  but,  as  regards  these  mills,  it  is  only 
a  compensation  for  the  water.  It  is  only  made  a  passage 
toll  for  the  purpose  of  ascertaining  the  persons  who  are 
to  pay  that  compensation.  IPatteson  J.  The  mills  are 
untenanted.]    It  is  found  that  the  appellants  are  in  the 


(a)  Cowp,  581. 
(c)  AB.iC.  74. 


(6)   l9Eatt,S24. 
(d)  1  B.^Ad.  113. 
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18S3.       receipt  of  the  tolls  given  to  the  owners  and  occupiers; 
the  mills  are  occupied  pro  tanto. 

agamsi 
TIm  Aire  aod  . 

Caldm  Sir  James  Scarlett,  F.  Pollock,  Wightman,  DundaSf  and 

Compiiny.  .  Htywood,  contrd.  In  all  the  cases  which  have  been 
cited,  the  profit  arose  from  something  immediately  occu- 
pied in  the  parish  for  which  the  rate  was  made.  This 
is  fully  pointed  out  in  the  judgments  of  Bat/ley  J.  and 
Littledale  J.  in  Rex  v.  Coke  (a).  Here  nothing  that  is 
occupied  in  Hunslet  acquires  any  increased  value  by  the 
tolls.  Suppose  the  compensation  settled,  by  agreement, 
or  by  act  of  parliament,  had  been  an  annuity  to  the  owner 
of  the  mills ;  there  is  no  essential  distinction  between  that 
case  and  the  present,  and  there  can  be  no  doubt  that 
such  annuity  might  have  been  severed  from  the  milk ; 
the  owner  might  have  kept  one  and  sold  the  other;  or 
he  might  have  granted  the  mills  to  a  tenant  at  a  reduced 
rent,  and  then  it  is  clear  that  the  occupier  would  not 
have  been  rateable  in  respect  of  the  compensation.  Nor 
is  he  so  here.  It  might  as  well  be  said,  that  if  damages 
were  recovered,  or  a  stipulated  remuneration  paid,  for 
interference  with  an  easement  (as  by  darkening  an  ancient 
light),  a  rate  might  be  laid  in  respect  of  them ;  for  it 
makes  no  difference  whether  the  compensation  be  fixed 
or  casual,  or  settled  by  contract,  or  by  statute,  which  is 
in  effect  a  parliamentary  agreement  The  vessels  which 
pay  this  toll  need  not  pass  through  any  part  of  Hunslet 
township,  and  the  tolls  are  not  paid  there.  There  is  no 
necessary  connection  between  this  compensation  and  the 
land  from  which  the  easement  (the  use  of  a  larger  body 
of  water)  was  taken  away.   An  easement  is  only  the  sub- 

(a)  SB.  4'  C.804.  812. 

ject 
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ject  of  rate  when  it  causes  a  greater  profit  to  be  yielded        1832. 
by  the  land  with  which  it  is  connected ;  when  the  profit       — — 

^  .  TheKura 

is  no  longer  yielded  by  the  land,  the  cause  of  rating        ^a<fi# 

The  Airs  and 

ceases.    The  effect  of  this  act  of  parliament  has  been  to       Caldxk 
transform  a  part  of  the  profit  of  these  mills  into  atoll ;  and      CoopMij. 
it  has  long  been  settled  that  a  toll  is  not  rateable  per  se, 
but  as  a  profit  from  land  occupied.    The  appellants  here 
do  not  even  occupy  the  mills ;  they  are  owners  merely. 
But  the  question  is,  what  the  mills  are  worth  to  an 
occupier.    And  if  they  were  let,  still  the  occupier  could 
not  on  that  account  claim  the  tolls,  unless  they  were 
specifically  granted  to  him  by  the  owners.     That  is  the 
efiect  of  the  statute,  which  gives  the  tolls  to  the  ^^  owner, 
farmer  or  occupier  of  every  of  the  smd  mills."    \Parhe  J. 
By  the  word  occupier,  there,  the  legislature  may  pro- 
bably have  referred  to  some  occupier  under  an  interest 
exbting  at  the  time,  but  have  intended  that  for  the  future 
the  tolls  should  vest  in  the  owners.]   There  is  nothing  to 
oblige  the  owners  to  keep  up  these  mills.     [Lord  Ten^ 
terden  C.J.    The  passage   along  the  navigation  might 
become  so  frequent  that  it  would  not  be  worth  while  to 
work  them  at  all.]    Then  if  the  mills  cease  working  on 
that  account,  can  it  be  said  that  the  compensation  is  to 
cease  also  ?  for,  if  they  are  inseparable  from  each  other, 
that  must  be  the  argument     This  is  a  compensation 
for  the  taking  away  of  an  easement  attached  to  a  par- 
ticular spot     The  act  did  not  assume  that  the  subject- 
matter  to  which  the  easement  was  attached  would  never 
cease  to  exist,  or  to  be  possessed  by  the  parties  who 
then  had  it  as  occupiers :  but  it  was  not  intended  that 
the  compensation  should  therefore  cease. 

Cur,  ado.  vuli* 
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Nflvifackm 
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Lord  Tenterdek  C.  J.  now  delivered  the  judgment 
of  the  Court.  Having  stated  the  facts,  his  Lordship 
continued  as  follows.  We  are  of  opinion  that  this  rate 
cannot  be  supported.  The  toll  itself  is  clearly  not  a 
subject  of  rate ;  and  if  it  were,  it  does  not  arise  in  /finis- 
Ut.  Then  can  the  owners  of  these  mills  be  rated  in 
respect  of  the  toll  as  a  compensation  paid  to  them  for 
their  loss  of  water  ?  They  might  have  let  the  mills,  re- 
serving the  toll  to  themselves ;  and  if  they  had  done  so, 
could  they  have  been  rated  on  account  of  the  toll  ?  It 
appears  to  us  that  they  cannot,  in  respect  of  this  com- 
pensation, be  considered  as  occupiers  of  any  property  in 
Hundet  producing  a  profit  there.  Suppose  that  instead 
of  the  toll  an  annual  rent  had  been  given,  or  a  sum  in 
gross  from  which  they  derived  an  income  ?  Could  ihtj 
have  been  rated  in  respect  of  that,  as  profit  arising  from 
their  property  in  Hunslet  f  The  rule  for  quashing  the 
order  of  sessions  must  be  made  absolute. 

Rule  absolute. 


The  Kino  against  The  Inhabitants  of 

PCNKRIDGE. 


fif    «*r^An  order  wM      AN  order  was  made  by  two  justices  of  the  county 

^^  9ittoi  Moy  of  Stafford^  dated  the  21st  of  May  1825,  for  the 

removal  of  A      removal  of  WiUiam  Cooper  to  the  parish  of  Learning" 

pguper  to 

parish  A, ,  and  lutpendcd  on  Uie  tame  day  on  account  of  the  infirmitj  of  the  pauper.  That 
parish  had  no  notice  of  the  order  tiU  the  1 2th  of  Augusi  1 826,  when  it  was  serred.  An- 
other  order,  dated  the  24th  of  January  1831,  directed  that  the  order  of  removal  should  be 
executed,  and  80<.  paid  to  the  remoTing  parish  bj  parish  A.,  snd  this  order^was  served  on, 
and  the  pauper  removed  to,  pari«h  A,  on  the  16th  of  Febrwny  1831.  A.  appealed  to  the 
then  next  leisionf,  and  the  sessions  found  that  the  original  order  of  removal  was  not  served 
wMiin  a  reasonable  time:  Held,  that  it  was  not,  therefcre,  void,  but  voidable  only  by 
appeal,  and  that  parish  A.  ought  to  have  appealed  to  the  next  practicable  sessiona  after  it 
had  notice  of  the  original  ordiv. 

ton 
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ion  PriorSf  in  the  county  of  Warwick,  the  execution  of       18S2. 
which  order,  was   (by  another  order  of  the  said  two        "    ~ 

'  ^   -^  The  Kino 

justices  indorsed  on  the  order  of  removal,  and  made        agninsi 

The  Inhabit- 
on  the  same  day,)  suspended  on  account  of  the  m-        ants  of 

firmity  of  the  pauper,  which  rendered  him  unable  to 
travel.  No  notice  of  this  suspended  order  was  given  to 
the  parish  of  Leamington  Priors  until  the  12th  of  August 
1826,  when  that  parish  was  served  with  a  copy  of  the 
order  of  removal,  and  the  order  for  suspending  the  same. 
Against  this  order  the  parish  of  Leamington  Priors  did 
not  appeal  until  the  removal  of  the  pauper  hereinafter 
mentioned.  By  another  order  made  by  two  justices, 
dated  the  24th  of  January  1831,  and  also  indorsed  upon 
the  said  order  of  remoyal,  reciting  that  it  appeared  to 
the  last-mentioned  justices  that  the  said  order  of  re- 
moval might  be  executed  without  danger,  and  further 
stating  that  it  had  been  duly  proved  to  them  on  oath, 
that  the  expense  of  80/.  125.  W.  had  been  incurred  by 
the  suspension  of  the  order  of  removal,  the  two  last- 
mentioned  justices  directed  that  order  to  be  forthwith 
put  into  execution,  and  the  churchwardens  and  over- 
seers of  the  said  parish  of  Leamington  Priors  to  pay 
to  fF.  S.  therein  mentioned,  on  demand,  the  said 
sum  of  80/.  125.  ^d.  This  last-mentioned  order,  and 
the  order  of  removal,  and  the  order  for  suspending  the 
same,  were  served  on  the  parish  officers  of  Leamington 
Priors  on  the  16th  of  February  1831;  the  pauper  was 
at  the  same  time  delivered  to  them,  and  payment  was 
demanded  of  the  above-mentioned  sum.  The  parish  of 
Leamington  Priors  appealed  against  the  suspended  order 
of  removal  and  the  order  of  the  24th  of  January  1831, 
at  the  Easter  sessions  for  the  county  of  Stafford^  in  the 
year  1831,  being  the  first  sessions  after  the  removal  of 

the 
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1832.  the  pauper  and  demand  of  the  expenses.  Upon  the 
^~^  hearing  of  the  appeal,  the  counsel  for  the  appellants 
agahut        objected  that  the  oriirinal  order  of  removal  had  not  been 

The  Inhabit-  ... 

ante  of  served  within  a  reasonable  time  after  it  had  been  made* 
The  court  of  quarter  sessions  were  of  that  opinion,  and 
quashed  both  the  orders  appealed  against,  subject  to  the 
opinion  of  this  Court  on  the  above  facts.  The  case  was 
argued  on  a  former  day  in  this  term  by 

Whately  and  Whitcombe  in  support  of  the  order  of 
sessions.  The  suspended  order  of  removal,  not  having 
been  served  for  fifteen  months  after  it  was  made,  was 
null  and  void ;  and  the  appeal,  therefore,  to  the  sessions 
next  after  the  actual  removal  of  the  pauper  was  in  good 
droe.  In  Rex  v.  Lampeter  {a)  the  order  had  been  sus->  " 
pended  for  three  years,  and  no  notice  of  the  original 
order,  or  of  the  order  for  the  suspension  of  it,  had  been 
given  during  that  period.  The  sessions  held  the  order 
to  be  null  and  void,  and  this  Court  affirmed  their  de- 
cision. It  is  true  the  pauper  there  had  died  before  the 
service  of  the  order,  but  the  decision  proceeded  on  the 
ground  that  it  was  not  served  within  a  reasonable  time. 
In  the  marginal  note  to  Rex  v.  Llarvwinio  {b)  it  is  stated 
that  an  order  of  removal  may  be  executed  a  year  after  it 
is  signed,  provided  the  circumstances  of  the  pauper  be 
not  altered  in  the  interval.  But  that  is  not  decided  in  the 
case.  Lord  Kenyan  merely  said,  that  the  delay  in  exe* 
cuting  the  order  might  have  had  weight  if  the  pauperis 
circumstances  had  altered.  It  will  be  said  that  the  49  6. 3. 
c.  124.  s.  2.  requires  when  any  execution  of  an  order  of 
removal  shall  be  suspended,  that  the  time  of  appealing 

(a)  3  J9. 4^  C.  454.  (6)  4  T.  R.  475. 

shall 
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shall  be  computed  from  the  time  of  serving  the  order,        1832. 
and  not  from  the  time  of  makinc:  the  removal.     That       '    ~ 

°  The  KiKO 

must  mean  the  lemtimate  time  of  service,  Rex  v.  AlU'*  agahut 
mck  (a).  Here  it  was  incumbent  on  the  respondents  at  anu  of 
the  trial  of  the  appeal,  for  the  purpose  of  supporting  the 
order,  to  shew  that  it  was  served  in  proper  time,  and 
that  they  could  not  do.  It  is  true  the  appellants  in  this 
case  do  not  shew  any  actual  injury  sustained  by  the  de- 
lay;  but  the  lapse  of  time  was  in  itself  unreasonable^  and 
has  been  found  so  by  the  sessions,  who  were  the  proper 
judges  of  that  question* 

Shutt  contra.  The  order  was  not  void  but  voidable 
by  appeal.  The  order  itself  was  good  though  the  ser- 
vice was  irregular.  The  question  of  reasonable  time  is 
a  mixed  question  of  law  and  fact,  and  could  only  be  de- 
termined by  the  justices  upon  appeal.  Rex  v.  Alnwick  (a) 
does  not  apply,  because  in  that  case  there  was  no  service 
of  the  original  order  of  removal.  If  Leamington  Priors 
had  applied  to  the  sessions  next  after  the  service,  the 
removing  parish  might  have  obtained  a  fresh  order. 
This  is  analogous  to  a  case  of  process,  where,  if  there 
is  an  irregularity  in  the  service,  the  process  is  not  void, 
though  it  is  a  good  ground  for  applying  to  the  Court  to 
set  aside  the  proceedings  for  irregularity.  In  Rex  v. 
Uanwinio  (i),  an  objection  was  taken  that  there  was  an 
interval  of  a  year  between  the  signing  of  the  order  by 
the  justices  and  the  execution  of  it  by  the  parish  offi-> 
cers ;  but  though  Lord  Kenyon  there  answered  that  there 
might  have  been  some  weight  in  the  objection  if  the 
drcumstances  of  the  pauper  had  been  altered  in  the  in- 

(a)  SB.^A,  184.  {h)  4  T.  R.  473. 

Vol.  HI.  N  n  terval. 
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18S2.  terral,  be  did  not  saj  that  io  such  m  cue  the  order  voald 
hare  been  ahsolatelj  ^oid.  [Lord  Tenterden  C.  J.  If 
the  serrice  was  Toid  for  irregularitr,  the  removing  parish 
could  not  oje  the  order.]  In  Rtjr  r,  JImridt  a]^  if  the 
order  had  been  actually  void  by  reason  of  the  irr^o- 
larity  in  the  serrice,  the  appeal  ought  not  to  hare  been 
permitted  to  proceed.  Here  the  circumstances  of  the 
parties  hare  not  been  altered  betweop  the  time  of  making 
and  senring  the  order. 

Cur.  adc^  mtt. 

Lord  Tebtterdes  C  J.  now  delivered  the  judgment 
of  the  Court.  This  was  a  suspended  order,  of  which 
no  notice  was  given  to  the  parish  of  Leamington  Priors 
till  fifteen  months  after  it  was  made,  the  pauper  having 
been,  during  that  period,  in  such  a  state  that  it  was  im- 
proper to  remove  him.  The  order  of  January  1831,  in 
fact  only  took  off  the  suspension.  The  suspended  order 
was  by  two  justices,  who  were  to  inquire  and  adjudicate 
as  to  the  propriety  of  removing  the  pauper.  The  other 
order  was  by  justices  who  were  only  to  direct  the  execu* 
tion  of  the  first  order,  and  the  payment  of  the  charges 
attending  it.  The  removal,  therefore,  was  under  the  first 
order,  and  there  was  an  appeal  against  it,  on  the  ground 
that,  as  it  was  not  served  for  so  long  a  period  after  it  was 
made,  it  was  a  mere  nullity ;  and  it  was  argued  that  this 
being  so,  the  appeal  to  the  sessions  next  after  the  actual 
removal  of  the  pauper  was  in  good  time.  If  the  first 
order  had,  by  reason  of  the  death  of  the  pauper,  become 
inoperative,  it  would  have  become  a  nullity  of  course ; 
but  the  objection  here  taken  was,  that  it  was  not  served 

(a)  5B,  i'A,  184. 

within 
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wHhin  a  reasonable  lime:  the  sessions  have  so  found, 
and  of  that  they  are  the  proper  judges.  It  is,  however, 
a  question  for  us,  whether  the  order  was,  for  that  reason, 
absolutely  null  and  void,  or  voidable  only.  In  our  opi- 
Bion  it  was  voidable  only,  and  ought  to  have  been 
avoided  by  appeal  to  the  next  practicable  sessions  after 
iC  was  served.  By  the  omission  to  appeal  to  that  sessions, 
the  parish  to  which  the  removal  was  to  be  made  lost  its 
opportunity  of  making  that  objection  to  the  order.  In 
jRftr  V.  Lampeter  {a\y  the  appeal  was  to  the  sessions  next 
after  the  service  of  the  order.  Besides,  that  was  a  case 
where  the  order  was  not  served  till  after  the  death  of  the 
pauper,  and  it  had  therefore  become  a  nullity.  Here, 
the  pauper  was  living  at  the  time  when  tlie  order  was 
served,  and  there  might,  therefore,  have  been  an  appeal 
to  the  then  next  sessions. 

Rule  absolute  for  quashing  the  order  of  sessions. 

(a)  ZB,i;C,  454. 
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The  King  against  The  Inhabitants  of  Nacton.   saturdasf, 

^  May  5th. 

UPON  appeal  against  an  order  of  two  justices  for  -'•» » c*"^*- ^/SU.U.  V^ 
the     removal  of  Mary  Gibson^   widow,  and  her  hired  by  a      ^/»<^>  -,- 

,       farmer  residing^  "     '^'^    -•^ ' 

children,  from  the   parish   of  Nacton^  Snjffblk^  to  the  in  parish  i?., 

as  his  shepherdy 
to  go  into  his 
aerrioe  at  Midsummer,  It  was  agreed  between  them,  that  ^.  should  have  a  cottage  in  J9. 
rent  free,  and  the  going  of  105  sheep  with  his  roaster's  flock.  The  term  «  going"  in  the 
county  where  the  contract  was  made,  meant  that  the  sheep  should  be  pasture  fed,  and  the 
feeding  on  pasture  in  B.  was  worth  10/.  per  annum.  At  the  same  Midsummer  A,  hired  C 
to  serve  him  fur  a  year  as  shepherd's  page,  and  he  did  so  serve  in  parish  B,  till  the  following 
Midsummer .-  Held,  upon  a  special  case  stating  these  facts  as  found  by  the  sessions,  first,  that 
it  was  to  be  inferred  from  the  case,  that  the  feeding  of  the  cattle  was  to  be  in  parisli  J9., 
and,  therefore,  that  there  was  a  taking  of  a  tenement  of  10/.  per  annum  in  that  parish  by  A. 
Secondly,  that  C.  gained  a  settlement  by  hiring  and  service  with  A.,  because  the  latter 
never  resided  in  parish  B.  by  virtue  of  the  certificate;  for  having  come  there  to  settle 
on  a  tenement  of  10/.  per  annum,  he  was  irremoveable  as  soon  as  he  came  into  the  parish, 
ahbough  he  could  not  gain  any  settlement  there  until  he  had  resided  forty  days. 


Nn  2 


parish 
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1832.       parish  of  Croxtouj  Norfolk^  the   sessions  quashed  the 
■        order,  subject  to  the  opinion  of  this  Court  on  the  foK 

The  KixG 

offttiut        lowing  case :  — 

wits  of  The  paupers  were  removed  to  the  parish  of  Croxtanj 

"®''*  as  the  last  place  of  legal  settlement  of  John  Gibson^  the 
deceased  husband  of  the  said  Mary.  The  settlement  of 
the  deceased  was  in  Croxton  till  Midsummer  1804:  he 
then  went  under  a  yearly  hiring  into  the  service  of  JS. 
StubbingSj  at  Bamhamj  as  shepherd's  page,  where  he 
lived  one  whole  year.  Stubbings  had  been  hired  by 
tZ  Chambers^  a  farmer  at  Bamhamj  as  his  shepherd,  to 
go  into  his  service  at  that  same  Midsummer^  and 
brought  with  him  to  Bamham  a  certificate,  dated  1st 
of  June  1804',  acknowledging  him,  his  wife  and  chil- 
dren, to  belong  to  5/.  Peter^  Thetford^  without  which 
certificate  Chambers  would  not  hire  him.  Stubbing^ » 
agreement  with  Chambers  was,  that  he  should  have  a 
cottage  in  Bamham  to  live  in  rent  free,  the  going  of 
105  sheep  with  his  master's  flock,  ten  coombs  of  barley, 
ten  coombs  of  rye,  and  firing,  in  lieu  of  wages.  The 
occupation  of  the  cottage  was  necessary  for  the  due 
performance  of  the  shepherd's  service,  and  out  of  his 
allowance  he  had  to  lodge  and  maintain  his  pages. 
The  appellants  contended  that  this  ^' going"  was  a 
tenement  sufficient  to  determine  the  certificate.  The 
sessions  found  that  the  term  ^^  going "  meant,  in  the 
county  where  the  contract  was  made,  that  the  sheep 
should  be  pasture  fed,  but  that  in  bad  weather  the  sheep 
were  to  be  fed  on  turnips  or  hay  with  the  master's ;  and 
that  the  actual  feeding  of  the  sheep  in  pasture  in  Bam- 
ham was  worth  more  than  1 0/.  a  year.  The  question  for 
^  the  opinion  of  this  Court  was  stated  as  follows.  Whe- 
ther there  was  a  sufficient  coming  to  settle  by  Stubbing 

on 
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on  a  tenement  of  10/.  a  year,  and  if  the  living  in  the 
cottage,  and  the  going  of  the  sheep,  constituted  a  suffi- 
cient tenement?  If  the  Court  hold  in  the  affirmative, 
the  decision  of  the  sessions  is  right,  but  otherwise  the 
paupers  were  properly  removed  to  the  parish  of  Croxtofu 
Xhis  case  was  argued  on  a  former  day  by 


1832. 
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Biggs  Andrews  in  support  of  the  order  of  sessions. 
The  going  of  \0&  sheep  with  the  master's  flock  is  found 
to  mean  that  the  sheep  should  be  pasture-fed ;  there  was, 
therefore^  an  express  contract  between  Ckambers  and 
Shibbings  that  they  should  be  so  fed ;  and  the  feeding  on 
fMStore  being  of  the  value  of  10/.,  Stubbings  gained  a  set- 
tlement by  coming  to  settle  on  a  tenement  of  the  value  of 
lOL  a  year.  Rex  v.  Benneworth  (a).  Rex  v.  Thomham  (b) 
is  not  applicable,  because  the  sessions  there  did  not  find 
what  was  the  meaning  of  the  term  ^'  going." 


Prendergast  and  Austin  contrk.  First,  there  was  no 
<^ming  to  settle  on  a  tenement  by  Stubbings  in  Bamham. 
If  the  sessions  were  justified  in  finding  that  the  term 
f Agoing"  implied  that  the  sheep  were  to  be  pasture  fed, 
(which  might  be  questioned,  according  to  Rex  v.  Bard" 
weU(c)j  and  Bex  v.  Thomham{d)\  still  the  going  of  105 
sheep  was  to  be  with  his  master's  flock;  they  were  to  be 
fed  wherever  the  master  chose  to  feed  his  own  flock,  and 
that  might  be  out  of  the  parish.  Now  a  tenement  must 
be  in  some  certain  place,  Co,  Litt.  20  a.  Lord  EUen^ 
borough  in  Rex  v.  Minster  {e).  IPaifeson  J.  In  Rex  v. 
Darley  Abbey  {g)  it  was  noticed  in  argument  that  no 
particular  land   was  assigned  for   the  feeding  of  the 


(a)  2  A  4f  C.  775. 
(c)  2J9.  j-C.  161. 


(6)  6B.^C.  73^. 
id)  €JS,^C,735, 
(g)  14  Ea$i,2BU 

Nii         S 
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18S2.       cattle.]     The  occupation  of  the  cottage  as  servant  and 
not  as  tenant,  will  not  give  a  settlement.  Rex  y.  Sea' 

The  KiKC  '  ^ 

against       cToft  (fl),  B£x  V.  Cheshunt  (i).     But,  secondly,  the  hus- 

TTie  Inhabit-    ,        ,     ^   ,  ...  .  •      t^        r 

anu  of       band  of  the  pauper  did  not  gain  a  settlement  in  Bamham 
by  serving  Stubbings  while  he  resided  there  by  virtue  of 
the  certificate.     The  statute  9  &  10  W.^.  c.  11.  enacts, 
that  no  person  who  shall  come  into  any  parish  by  certi- 
ficate shall  be  adjudged  by  any  act  whatsoever  to  have 
procured  a  legal  settlement  in  such  parish,  unless  he  shall 
really  and  bond  fide  take  a  lease  of  a  tenement  of  the 
value  of  10/.;  and  the  statute  12  Anne^  c.  18.  5.  2.  pre- 
vents the  hired  servant  of  such  certificated  person  from 
gaining  a  setdement  by  that  hiring  and  service.     Now 
although  the  terms  of  the  9  &  10  W.S.  c.  1 1.  are  more 
precise  than  those  of  the  13  &  14  Car.  2.  c.  12.,  yet  the 
two  statutes  are  to  be  construed  together,  being  in  pari 
materia,  and  no  distincdon  is  to  be  made  as  to  the  nature 
of  the  tenement  or  the  taking  thereof.  Rex  v.  Crqfi  (c). 
The  renting  of  a  tenement  of  10/.  a  year  and  forty  days' 
residence  would  undoubtedly  avoid  a  certificate^  Rex  v. 
Findem  (^),  but  not  until  the  forty  days'  residence  was 
completed.  Then  here  SltMings's  certificate  was  not  dis- 
charged until  he  had  resided  in  Bamham  parish  forty 
days.     During  those  forty  days,  the  pauper's  husband 
was  serving  a  certificated  person,  and  he  did  not  per- 
form a  year's  service  afler  the  certificate  was  discharged. 
[Lord  Tenterden  C.  J.  When  the  residence  is  complete, 
is  not  it  the  same  as  if  there  had  never  been  a  cer- 
tificate ?] 

Lord  Tenterden  C.  J.     It  is  now  too  late  to  con- 
tend that  if  the  remuneration  of  a  person  hired  to  serve 

(a)  2M.  is.  472.  (6)  1  j-  A,  475. 

(c)  ZB.ijt.nu  ((f)  ^BaUt  pi.  74a  eth  cd. 

in 
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in  husbandry,  be  by  the  pasture  of  cattle  on  his  master's        1832. 
land,  that  that  is  not  the  takinir  of  a  tenement  sufficient        — — 

r  ,  The  Kiwa 

to  confer  a  settlement,  if  it  be  of  the  value  of  10/.    Here        agamai 

the  sessions  have  found  that  the  term  going  meant,  in        ants  of 

the  county  where  the  contract  was  made,  pasture  feeding; 

and  that  although  in  bad  weather  the  sheep  were  to  be  fed 

on  hay  or  turnips,  the  actual  feeding  on  pasture  in  Bam^ 

ham  was  worth  more  than  10/.  a  year.    It  is  said  that  this 

goiiig  does  not  constitute  a  tenement,  because  there  is  no 

locality.    There  is  none  certainly  expressed  in  the  words 

of  the  contraet  between  Stubbings  and  Chambers ;  but  it 

may  be  abundantly  collected,  from  the  other  parts  of  the 

case,  that  the  feeding  of  the  sheep  was  to  be  in  Bamham; 

for,  first,  Stubbings  was  to  have  a  cottage  in  Bamham^  the 

occupation  of  which  was  necessary  to  the  performance 

of  his  duty  as  shepherd,  and  the  **  actual  feeding  of  the 

sheep  in  pasture  in  Bamham  "  is  found  to  be  worth  more 

than  lOZ.  a  year.     The  only  doubt  on  my  mind  is  as  to 

the  effect  of  the  certificate.     Upon  that  point  we  will 

take  time  to  consider. 

Littledale  J.  It  is  perfectly  well  established,  that 
if  a  party  takes  a  tenement  of  10/.  a  year  value,  whether 
he  pays  for  it  by  money  or  services,  he  gains  a  settle- 
ment Here  the  sessions  have  found  that  Stubbings  was 
to  have  the  going  of  105  sheep  with  his  master's  flock, 
but  it  is  not  to  be  inferred  from  thence  that  the  sheep 
were  to  be  fed  out  of  the  parish.  The  meaning  of  the 
term  going  is,  that  they  should  be  pasture  fed.  I  think, 
/rom  the  facts  found  in  this  case,  it  may  be  inferred 
that  the  feeding  of  the  sheep  was  to  be  in  Bamham ; 
and  that  being  so,  then,  according  to  Rex  y.  Benne^ 
worth  (a),  the  husband  of  the  pauper  would  gain  a  set>- 

(o)  2jB.  4C.775. 

N  n  4  tlement 


Nactov 
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1832.       ilement  in  Bamkam,  unless  he  was  prevented  by  the  cer* 
tificate.     That  question  deserves  further  consideration. 

ngflhui 
TbelDhtbit- 

anu  of  Parke  J.     I  am  of  opinion  that  in  this  case  there 

was  a  taking  of  a  tenement  within  the  statute  13  & 
14  Car.  2.  c.  12.,  and  that  StubbtngSf  by  having  made  an 
agreement  with  his  master  for  the  going  of  the  105 
sheep,  and  residing  in  the  parish  forty  days,  gained 
a  settlement.  It  is  too  late  now  to  question  the  pro- 
priety of  the  rules,  that  the  perception  of  the  profits  of 
land  by  the  mouths  of  cattle,  b  a  tenement  within  the 
statute  13  &  14  Car.  2,  c.  12.,  and  that  the  occupation  of 
a  tenement  of  the  value  of  10/.  will  give  a  settlement, 
whether  the  rent  be  paid  in  money  or  in  labour.  The 
law  upon  that  subject  was  finally  settled  in  Rex  v.  jBm- 
neworth  (a).  That  being  so,  the  question  is,  then,  whe- 
ther it  sufficiently  appears  that  the  pasture  feeding  was 
to  be  in  Bamham  /  and  the  case  resolves  itself  into  the 
question,  what  was  the  meaning  of  ihe  contract  between 
the  parties.  I  take  it  to  be  clear  that  the  feeding  on 
pasture  was  to  be  in  the  parish  of  Bamham^  for  the 
cottage  which  was  necessary  for  the  due  performance  of 
Stubbing^s  duty  as  shepherd  was  in  that  parish,  and  the 
actual  feeding  of  the  sheep  on  pasture  in  Bamham  is 
found  to  be  worth  more  than  10/.  a  year.  The  pauper's 
husband,  therefore,  came  to  settle  on  a  tenement  oilOL 
per  annum  in  Bamham.  On  the  other  question,  as  to 
the  efiect  of  the  certificate,  I  agree  that  it  should  be 
further  considered. 

Patteson  J.  I  think  that,  in  this  case,  there  was  a 
taking  of  a  tenement  by  Stubbings ;  the  only  difficulty  is 
as  to  its  locality.     Rex  v.  Darley  Abbey  (&)  shews,  that 

ia)  2B.ia  775.  (6)  14  Eatt,  S81. 

the 
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the  meaning  of  the  parties  as  to  the  place  where  cattle  1632. 
are  to  be  pasture  fed,  may  be  collected  from  the  subject-  ^~'"" 
matter  of  the  contract  and  the  other  circumstances  of       agamu 

The  Inbabit* 

the  casew  That  being  so,  I  infer  from  the  facts  found  anuof 
by  the  sessions,  that  the  going  was  to  be  in  the  parish 
o(  Bamham^  for  the  cottage  was  in  that  parbh,  and  the 
Talue  of  the  pasture  feeding  there  b  found  to  be  of  the 
value  of  10/.  As  to  the  question  on  the  certificate,  that 
may  admit  of  some  doubt. 

Cur.  adv.  vulim 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

We  have  already  decided  that  the  agreement  between 
Chambers  and  Stubbtngs^  that  the  latter  should  have  the 
going  of  105  sheep  with  his  master's  flock,  was  a  taking 
of  a  tenement  in  Bamham  parish  within  the  meaning  of 
the  statute  IS  &  14  Car.  2.  c.  12,  The  point  reserved  for 
consideration  was,  whether  Stvhbings  was  to  be  looked 
upon  as  having  resided  in  that  parish  under  a  certificate, 
so  as  to  prevent  the  husband  of  the  pauper  from  gain- 
ing a  settlement  by  hiring  and  service  with  him.  It  was 
urged,  that  as  Sttlhbings  could  not  acquire  a  settlement 
by  the  taking  of  a  tenement  until  he  had  resided  forty 
days  in  the  parish,  he  must,  at  all  events,  be  considered 
as  having  resided  for  those  forty  days  under  the  cer- 
tificate, «nd,  consequently,  that  the  pauper  had  not 
served  him  for  a  year  after  the  certificate  was  discharged. 
It  appears  to  us,  however,  that  Stubbings  is  not  to  be 
considered  as  having  resided  in  Bamham  under  the 
certificate  during  any  part  of  the  year ;  for  he  came  to 
settle  on  a  tenement  of  the  value  of  10/.,  and  was  there- 
fore irremovable  as  soon  as  he  came  into  the  parish. 
He  never  resided  there  under  the  certificate.      The 

pauper's 
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The  Kino 
against 
The  Inhabit- 
ants of 
Nactox. 


pauper's  husband,  therefore,  was  not  serving  a  person 
residing  under  a  certificate.  If  there  had  been  no  cer- 
tificate  whatever,  the  case  would  have  been  just  the  same. 
Slubbitigs  was  irremovable  as  soon  as  he  came  to  settle 
on  the  tenement)  and  gained  a  settlement  when  he  had 

resided  forty  days. 

Order  of  sessions  confirmed. 


Saturday, 
May  5tb. 


Lowe  against  The  Inhabitants  of  the  Hundred 

of  Broxtowe. 


rant  or    ''pHIS  was  an  action  against  the^hundred  of  Broxtowe, 
in  the   county  of  Nottingham^   on   the   statute  of 


The  lerrant  or 

aenrants 

in  the  absence 

of  a  master  /.       .   •  j 

hare  the  general  7  &  8  G.  4.  c.  31.,  to  recover  damages  for  injury  done 
intendenceof     to  a  mill.  Steam   engine,  moveable   machinery,  furni- 

property,  and 
who  represent 
hioi  in  his  ab« 
aenoe,  and  not 


ture,  goods,  and  fixtures,  which  had  been  feloniously 
damaged  or  destroyed  by  persons  riotously  and  tumul- 
auwbohave      tuously  assembled   tog:ether.      The   declaration   stated 

the  speaal  care  •^  ^ 

under  them  of    the  felonious  destruction  of  the  premises,  and  that  the 

particular  parts  '^ 

of  the  property    plaintiff  being  the  party  damnified  in  that  behalf,  and 

contained  in  a 

dwelling-house  One  George  Turton  the  younger,  being  the  servant  who 
are  the  servant'  had  the  care  of  the  property  so  damaged  and  destroyed 
who,  by  Uie  ^  aforesaid,  did,  within  seven  days  after  the  commission 
Ith  ^.'3.' are  ^^  ^^^  offence,  to  wit,  on  the  15th  of  October  1831,  go 
required,  before  before  i/.  Cope.  a  justice  of  peace   residing:  near  and 

•ny  action  be  ^  ^        4  r  o 

brought  against 

the  hundred  for  damage  by  rioters,  to  go  before  a  justice,  and  &tate  upon  oath  the  names  of 

the  offenders,  and  submit  to  examination  touching  the  circumstances  of  tlie  ofience. 

The  swearing  before  a  justice  to  a  deposition  previously  prepared,  is  a  sufficient  sub- 
mlsaton  to  examination,  within  the  meaning  of  the  act,  if  the  justice  require  nothing  further. 

Declaration,  after  stating  the  felonious  demolition  of  premises,  alleged  that  the  person 
who  went  before  the  justice,  submitted  himself  to  examination,  and  became  bound  to  pro> 
secute  the  ofleoders  when  apprehended,  Jtnch  offenders  being  then  and  there  unAnown  to  the 
plaintiff',  or  to  the  party  bound  1  Held,  after  verdict,  that,  assuming  any  allegation  on  this 
point  to  be  necessary  under  the  present  statute,  this  was  sufficient,  as  it  could  only  be 
■Oitaiiied  by  proof  that  ail  the  offenders  were  unknown. 

having 
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having  jurisdiction  over  the  place  where  such  offence        18S2, 
had  been  committed,  and  the  said  George  Turton  the 
younger  submitted  to  the  examination  of  such  justice,        agauuf 

The  Hundred 

touching  the  circumstances  of  the  offence,  and  became  of  Beoztowk. 
bound  by  recognizance  before  the  said  justice  to  pro- 
secute the  said  offenders  when  apprehended,  such  of" 
fenders  being  then  and  there  unknown  to  the  plaintiff^  or 
to  the  said  George  Turton  the  younger,  according  to  the 
form  of  the  statute ;  and  the  said  plaintiff  ofiered  to 
submit  to  the  examination  of  the  justice,  and  to  become 
bound  by  recognizance  to  prosecute  the  offenders  when 
apprehended;  but  the  said  justice  declined  to  examine 
him,  or  to  take  such  recognizance.  Plea,  the  general 
issue.  At  the  trial  before  Parke  J.,  at  tlie  last  Spring 
assizes  for  the  county  of  Nottingham^  it  appeared  that  the 
plaintiff  was  the  owner  of  a  mill  and  premises  at  Beeston^ 
in  the  hundred  of  Broxtowe^  in  the  county  of  Notting' 
ham  J  and  that,  on  the  11th  of  October  1831,  they  bad 
been  feloniously  destroyed  or  damaged  by  rioters.  Two 
points  were  made ;  first,  that  G.  Turton^  the  plaiiTtiff 's 
servant  who  went  before  the  magistrate,  had  not  satis- 
fied the  statute  by  submitting  himself  to  examination ; 
secondly,  that  he  was  not  the  only  person  who,  under  the 
circumstances  of  the  case,  ought  to  have  been  examined. 
The  facts  as  to  those  points  were  as  follows : — G.  Turton^ 
who  resided  in  a  house  adjoining  the  mill,  had  the  general 
care  and  superintendence  of  It,  and  in  the  absence  of  the 
plaintiff  was  sole  master.  There  were  160  persons  em- 
ployed on  the  premises ;  they  had  left  the  premises  on  the 
1 1th  of  October  at  five  minutes  past  twelve,  and  G.  Thrton 
remained  there  after  they  were  gone,  and  between  twelve 
and  one  o'clock  of  that  day,  during  their  absence,  the 
premises  were  attacked  by  a  mob.     The  plaintiff  had 

not 
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18SS.       not  been  on  the  premises  on  that  day;  he  lived  at  Noi^ 
tingham^  which  was  four  miles  distant.     George  Turion 

a^mt  the  eider  had  the  care  of  the  steam-engine ;  his  du^ 
of  Baoxtowi.  was  to  look  after  the  fire,  to  keep  the  steam  up,  and  to 
work  the  machinery :  bat  all  orders  either  for  stopping 
or  setting  the  engine  to  work,  or  for  repairing  it  when 
necessary,  were  given  by  G.  Turton  the  younger.  Tur- 
ton  the  elder  was  in  a  coal  yard  very  near  the  mill,  when 
the  mob  came.  The  steam-engine  was  stopped.  fFiZ- 
liam  TurtoTii  a  person  employed  to  watch  the  building 
during  the  night,  (but  having  nothing  to  do  there  in  the 
day-time,)  watched  in  the  mill  all  the  night  of  the  10th, 
and  went  to  bed  about  ten  in  the  morning :  he  lodged  in 
a  dwelling-house  belonging  to  the  plaintiff;  he  was  his 
own  master  during  the  day-time.  Half  an  hour  before 
the  people  went  to  their  dinner  on  the  1 1th,  he  was  called 
up  by  a  person  in  the  house,  and  was  on  the  premises 
when  the  mob  came.  George  Platt^  a  millman  in  the  plain- 
tiff's employ  on  the  11th  of  October^  was,  at  the  time 
when  the  mob  came,  dining  at  two  or  three  hundred 
yards  from  the  mill.  G.  Turton  the  younger,  within  seven 
days  after  the  transaction,  went  before  a  magistrate  to 
depose  as  to  the  damage  done.  The  facts  spoken  to  by 
him  were  previously  taken  down  in  writing  by  the  magis- 
trate's clerk,  and  reduced  to  the  form  of  a  deposition.  It 
was  then  read  over  to  him  by  the  magistrate,  and  he  was 
sworn  as  to  its  truth.  The  plaintiff  also  offered  himself 
to  the  magistrate  to  be  examined,  but  the  latter  declined 
to  examine  him,  on  the  ground  that  he  had  no  knowledge 
of  the  transaction.  Upon  these  facts,  it  was  objected  by 
Goidbum  Serjt.,  that  the  statute  7  &  8  G.  4.  c.  31.  5.  3. 
which  requires  the  servant  or  servants  who  hadthe  care 
of  the  property  damaged,  to  go  before  the  justice,  had  not 

been 
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been  satisfied,  inasmuch  as  G.  Ttaion  the  younger,  who         18S2. 
went  before  the  justice  to  be  examined,  was  one  only  of       "^"" 

Lowi 

several  servants  ( William  TurioHj  the  night  watchman,        againu 

The  Hundred 

and  others)  who  had  the  care  of  such  property,  and  of  fiBozit>wB. 
should  also  have  gone  before  the  justice ;  and  that  at  all 
events  Thrtan  the  elder,  who  had  the  care  of  the  steam- 
engine,  ought  to  have  been  examined,  to  entitle  the 
plaintiff  to  recover  any  damages  for  its  destruction. 
Secondly,  assuming  that  Turton  the  younger  was  to  be 
considered  the  servant  who  had  the  general  care  of  all 
the  property  damaged,  still  his  swearing  to  a  deposition 
prepared  by  another  person,  was  not  a  submitting  to 
the  examination  of  the  justice  within  the  meaning  of  the 
statute.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  but  reserved  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Qoidbum  Serjt.  in  this  term  moved  to  enter  a  nonsuit, 
or  to  reduce  the  damages,  or  to  arrest  the  judgment. 
The  7  &  8  G.  4.  c.  SI.  s.  S.  requires  either  that  the  pei^ 
son  damnified  or  the  servant  or  servants  who  had  the  care 
of  the  property  damaged,  shall,  within  seven  days  after 
the  commission  of  the  offence,  go  before  some  justice  of 
the  peace,  and  state  upon  oath  the  names  of  the  offenders 
if  known,  and  shall  submit  to  the  examination  of  such 
justice  touching  the  circumstances  of  the  offence,  &c. 
Here  G.  Turton  the  younger  did  not  submit  to  the  ex- 
amination of  the  justice,  but  merely  swore  to  an  affidavit 
drawn  up  for  him  by  the  clerk.  That  would  not  have 
been  a  sufficient  compliance  with  the  9  G.  1.  c.  22.  5.  8. 
which  required  the  party  to  give  in  his  examination  on 
oath.  The  statute  52  G.  3.  c.  1 30.  s.  4.  also  required 
that  the  party  damnified  should  give  in  his  examin* 
ation  on  oath  before  a  justice,  &c.»  yet  AiboU  J.  comr 

menting 
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1832.       menting  on  those  words  in  Nesham  v.  Amstrong  (a)  say^ 
1  "  the  words  in  the  statute  are,  examination  upon  oath. 

Lows 

ogoinst       and  not  on  affidavit;  the  statute  points  at  an  inquiry 

Th«  Hundred  . 

of  Broxtowb.   before  justices,  and  not  a  mere  affidavit."     The  object 
of  the  statute  was  that  the  justice  should,  by  an  exa- 
mination of  the  party,  make  inquiry  into  the  circum- 
stances of  the  offence.    But,  secondly,  the  present  statute 
requires  that  the  party  damnified,  or  the  servant  or  ser^ 
vants  who  had  the  care  of  the  property,  shall  submit  to 
the  examination.    Now  G.  Turton  the  younger,  who  was 
examined,  was  not  the  servant  having  the  care  of  the 
property  within  the  meaning  of  the  act.     The  property 
was  under  the  care  of  several  persons ;  they  ought  all 
to  have  been  examined  as  to  their  knowledge  of  the 
transaction,  or  it  ought  to  have  been  shewn  that  they  had 
no  means  of  knowledge,  Duke  of  Somerset  v.  Mere  {b) 
and  the  judgment  of  Bayley  J.  in  that  case  was,  that 
persons  who  had  the  care  of  part  of  the  premises  dele- 
gated to  them  by  a  steward,  ought  to  have  been  exa- 
mined.   So  here^  Turton  the  elder,  who  had  the  care  of 
the  steam-engine,  and  W.  Turton  the  watchman,  ought  to 
have  been  examined.    {Parke  J.  In  that  case  the  steward 
and  under-steward  lived  at  a  distance  from  the  premises* 
W.  Turton  the  watchman  had  not  the  care  of  the  premises 
at  the  time  when  they  were  attacked  by  the  mob.     He 
was  his  own  master  in  the  day-time,  and  his  duty  ended 
with  the  night  watch.]     Turton  the  elder  had  the  exclu- 
sive care  of  the  steam  engine,  and  to  entitle  the  plaintiff 
to  recover  damages  for  its  destruction,  he  ought  at  all 
events  to  have  been  examined.     Rolfe  v.  The  Hundred 
qfElthome{c)  shews  that  all  the  servants  who  "  had  the 
care"  of  the  premises  must  be  examined.     The  object 
of  the  statute  is,  that  the  public  should  have  the  in- 

(«)   \B.iJ.  146.  (P)  ^B.^C,  171.  (c)  1  M.  i]M.  185. 

formation 
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formation  of  all  the  persons  who  are  likely  to  have  any        1832. 
knowledge  of  the  transaction. 

^  Lows 

Then  the  judgment  must  be  arrested.     The  declar-        againa 

t         ^    rwy  .  1     r  T*»«  Hundred 

ation  states  that  G.  Turion  the  younger  went  before  ofBu>zTows. 
the  justice  and  submitted  to  his  examination,  and  be- 
came bound  by  recognizance  to  prosecute  the  offenders 
when  apprehended,  such  offenders  being  then  unknown 
to  him  or  the  plaintiff.  It  does  not  allege,'  as  it 
ought,  that  Ttirton  and  the  plaintiff  did  not  know 
am^  of  the  offenders.  In  Thurtell  v.  The  Hundred  of 
Mutford  (a),  an  affidavit  stating  that  the  person  who 
made  it  did  not  know  the  person  or  persons  committing 
the  offence,  without  adding  that  he  did  not  know  any 
of  them,  was  held  to  be  insufficient.  Le  Bhnc  J.  there 
said,  *<  The  statute,  at  all  events,  meant  that  the  party 
should  go  before  the  magistrate,  to  be  examined  whether 
he  know  or  do  not  know  the  persons  who  committed 
the  fact,  or  any  of  them."  Trimmer  v.  TTie  Hundred  of 
Mutford{b)  decides  the  same  point.  The  title  of  the 
plaintiff  to  recover  damages  depends  on  the  fact  of  his 
not  knowing  any  of  the  offenders ;  that  being  so,  the 
declaration  should  have  negatived  his  knowledge  of  any 
of  them. 

Cur.  adv.  vulL 

Same  against  Same. 

This  was  an  action  brought  by  the  same  plaintiff  to 
recover  damages  for  the  destruction  of  a  quantity  of 
silk  which  was  in  soak  when  the  premises  were  attacked 
by  the  mob.  It  had  been  put  in  soak  in  the  wash- 
house  by  George  Turton  the  elder  about  ten  o'clock ;  he 
was  the  person  employed  to  wash  it,  and  it  usually  re- 
mained in  soak  six  or  eight  hours ;  he  had  locked  the 

(a)  3  Eaa,  40a  (6)  eD.iR.  la 

door 
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18S2.        door  of  the  wash-house,  and  hung  the*  key  up  by  the 

side  of  the  boiler  of  the  steam  engine.     It  was  con- 

agauui        tended,  in  this  case,  that  he  was  the  servant  who  had  the 

The  Hundred 

of  BEozfowi.  care  of  the  silk,  the  property  damaged,  within  the  mean- 
ing of  the  statute ;  and,  therefore,  ought  to  have  been 
examined.  The  learned  Judge  reserved  the  point,  and 
Goulboum  Seijt,  in  thb  term^  moved  to  enter  a  nonsuit, 
or  to  arrest  the  judgment  on  the  objection  taken  in  the 
former  case. 

Cur.  adv.  vuU. 


Musters  against  The  Inhabitants  of  The  Hundred 

of  Thurgarton. 

This  was  an  action  for  damages,  in  consequence  of 
a  felonious  beginning  to  demolish  the  plaintiff's  dwellings 
house,  and  destruction  of  his  furniture.  The  declaration 
stated  that  one  James  Lowsly  was  a  servant  of  the  plaintifi^ 
who  at  the  time  of  committing  the  said  offences  had  the 
care,  charge,  and  custody  of  the  said  dwelling-house,  and 
fixtures  and  property  therein,  and  having  knowledge  of 
the  circumstances  of  the  said  offences,  within  seven  days, 
to  wit,  on  the  13th  of  October ^  went  before  T.  J5.,  a  justice, 
to  be  examined  on  his  oath  touching  the  circumstances, 
and  on  his  oath  declared  that  he  did  not  know  the  said 
offenders,  or  any  or  either  of  them,  and  became  bound 
by  recognizance  to  prosecute  the  offenders,  being  then 
and  there  unknown  to  «J.  L,y  &c  Plea,  general  issue.  At 
the  trial  before  Parke  J.,  at  the  last  assizes  for  the  county 
ofLeicestery  it  was  made  a  question  whether  the  said  James 
Idfoosby  was  a  servant  having  the  care  of  the  property  with- 
in the  meaning  of  the  statute.  It  appeared  that  the  plain- 
ttfi^  Mr.  Musters^  the  owner  of  the  house,  had  been  absent 
from  home  about  a  fortnight  at  the  time  when  the  offence 

was. 
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was  committed.    During  his  absence  Jjctmsby  was  usually       1832. 
left  in  charge  of  the  house.     If  any  thing  was  wanted       "7 
for  the  family,  or  any  repairs  required  to  be  done  to  the       o^Aku 

^^  ^       ^  ^  The  Hundred 

house^  Lowsby^  and  not  the  other  servants,  gave  orders  of  Bmziowx. 
to  the  tradesmen  in  Nottingham.  He  had  the  key  of  the 
wine  cellar  during  his  master's  absence.  If  beer  was 
wanted)  he  bought  the  malt  and  ordered  the  beer  to  be 
brewed.  There  were  other  servants  in  the  house  at  the 
time  of  the  riot.  Lonoshy  was  not  then  in  the  house,  but 
standing  on  the  road  near  to  the  house  and  stables.  He 
was  bailiff  on  the  10th  of  October.  The  under  butler 
had  the  care  of  the  plate  to  clean  it,  and  slept  in  the 
pantry,  in  which  the  plate-chest  was  kept.  It  was  ob- 
jected that  the  other  servants,  and  particularly  the 
under  butler,  ought  to  have  been  examined.  The  jury 
found  specially  that  I/msby  had  the  general  care  and 
superintendence  of  the  whole  establishment,  house,  fur- 
niture, and  fixtures,  in  the  absence  of  his  master. 
Crotdbum  now  moved  upon  the  same  grounds  as  in  the 
last  case. 

Cur.  adv.  vult. 


Bemrobe  against  The  High  Constable  of  the  Borough 

of  Derby. 

The  declaration  in  this  case  stated,  the  plaintiff  went 
before  the  justice  and  submitted  to  be  examined,  and 
entered  into  recognizance  to  prosecute  the  offenders 
when  apprehended,  they  being  unknown.  Plea,  not 
guilty.  At  the  trial  before  Bayley  B.,  at  the  last  assizes 
for  the  county  of  Derby^  it  apeared  that  the  plaintiff  was 
one  of  two  co-lessees  of  the  premises  for  the  damaging 
of  which  the  aption  was  brought;  but  he  was  the  sole 
occupier.     It  was  objected,  first,  that  the  action  ought 

Vol.  III.  O  o  to 
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18S2.        to  have  been  broaght  by  the  two  lessees;  secondly,  that 

they  ought  both  to  have  gone  before  the  justice.     The 

agamu        learned  Judge  over-ruled  the  objections,  but  reserved 

The  Hundred  i        i   #.      i  .  * 

of  BmozTowK.   liberty  to  the  defendant  to  move  to  enter  a  nonsuit.     A 
verdict  having  been  found  for  the  plaintiff, 


Balguy  on  a  former  day  moved  to  arrest  the  judgment 
upon  the  objection  taken  in  Lowe  v.  The  Hundred  of 
Broxtowe^  and  for  a  nonsuit  upon  the  points  reserved. 

Per  Curiam.  Supposing  even  that  the  other  party, 
who  was  a  mere  lessee,  and  not  an  occupier,  was  a  per- 
son damnified  within  the  act,  still  the  plaintiff  might 
maintain  an  action  for  the  injury  done  to  the  premises, 
and  recover  damages  in  proportion  to  his  interest  therein. 
The  act  only  requires  the  persons  damnified,  or  such  of 
them  as  shall  have  knowledge  of  the  circumstances  of 
the  offence,  to  go  before  the  justice.  Here  the  plaintiff 
was  the  only  person  damnified  who  could  have  such 
knowledge,  for  he  was  the  sole  occupier  of  the  premises. 
As  to  the  other  point, 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

These  were  actions  brought  on  the  second  section  of 
the  statute  7  &  8  G.  4.  c.  81.  to  recover  damages  for  the 
destruction  of  property  by  riotous  assemblies  of  persons 
committing  offences  within  the  description  of  the  first 
part  of  that  section.  Some  minor  points  were  disposed 
of  by  the  Court  in  the  course  of.  the  arguments.  The 
points  reserved  for  our  consideration  depend  upon  the 
construction  of  the  third  section  of  the  statute.  These 
relate. 

First, 
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First,  to  the  character  of  the  person  who  went  before        1882. 
the  justice.  _ 

Secondly,  to  the  course  pursued  on  the  appearance        mg^fi^ui 

.  The  Hundred 

berore  the  justice.  of  Bkoxtowx. 

Thirdly,  to  the  sufficiency  of  the  declaration  in  the 
averment  regarding  those  proceedings. 

The  first  two  points  were  argued  as  grounds  for  non- 
suit (they  having  been  reserved  at  the  trials),  and  the 
last  as  a  ground  for  arresting  the  judgment. 

The  third  section  of  the  statute  is  this ;  that  no  action 
or  summary  proceeding  as  thereinafter  mentioned  shall 
be  maintainable  by  virtue  of  that  act,  for  the  damage 
caused  by  any  of  the  said  offences,  ^'  unless  the  person  or 
persons  damnified,  or  such  of  them  as  shall  have  know- 
ledge of  the  circumstances  of  the  offence,  or  the  servant 
or  servants  who  had  the  care  of  the  property  damaged, 
shall,  within  seven  days  after  the  commission  of  the 
offence,  go  before  some  justice  of  the  peace  residing 
near  and  having  jurisdiction  over  the  place  where  the 
offence  shall  have  been  committed,  and  shall  state  upon 
oath  before  such  justice  the  names  of  the  offenders,  if 
known,  and  shall  submit  to  the  examination  of  such 
justice  touching  the  circumstances  of  the  offence,  and 
become  bound  by  recognizance  before  him  to  prosecute 

the  ofienders  when  apprehended''  (a). 

The* 

(a)  Before  the  stat.  7  &  8  6.  4.  c  27.,  which  repealed  paru  of  Uie  stat. 
1  6. 1.  sets,  2.  c.  5.  (commonlj  called  the  Riot  Act),  the  inhabitants  of  the 
hundred  were  liable  for  damage  done  by  a  riotons  raob  to  the  full  extent, 
and  could  not  relieye  themselves  from  such  liability  by  convicting  the 
offenders;  nor  was  it  necessary  for  the  party  injured  to  go  before  a 
magistrate  or  give  any  notice  before  bringing  this  action.  Since  the 
repeal  of  that  part  of  tlie  riot  act,  the  present  sUt  7&  8  (?.  4.  c.31.  has 
been  passed,  also  giving  a  remedy  against  the  hundred  for  damage  done 
by  a  riotous  mob  to  the  full  extent,  and  there  is  still  no  clause  by  which 

O  o  2  ^« 
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1832.  The  object  of  the  second  section  of  this  statute  is  to 

""■"        make  it  the  interest  of  all  the  inhabitants  of  a  district  to 

Lows 

agama        exert  themselves  in  the  timely  suppression  of  riotous 

The  Hundred 

of  Bboxtowx.  assemblies^ 

the  hundred  are  relieved  by  convicting  the  offenders.  The  legitUture, 
howeveri  hat  thought  proper  to  introduce  the  provisioni  in  j.  5.,  m 
Btated  in  the  judgment. 

What  the  precise  object  was  in  adding  such  a  clause  to  the  present  met, 
it  is  difficult  to  say.  The  inhabitants  of  the  hundred  seem  to  have  no 
peculiar  interest  in  immediately  knowing  the  circumstances  of  the  case  or 
the  names  of  the  offenders ;  they  are  not  bound  to  prosecute,  nor  are  they 
relieved  if  they  do ;  and  there  is  no  probability  of  collusion  between  the 
parties  damaged  and  tlie  mob.  The  clause  appears  to  have  been  taken  from 
sect.  8.  of  the  9  G,  1.  c.  22.,  commonly  called  the  Black  Act,  which  is  also 
repealed,  an  act  of  a  very  different  description,  msking  the  hundred  Hsble 
for  damage  (not  exceeding  2001.)  done  by  wilful  fire,  or  maiming  cattle, 
or  cutting  trees,  offences  frequently  committed  in  secret,  and  as  to  which 
collusion  with  the  party  professJng  to  be  damaged  is  very  possible.  That 
clause  enacts,  that  no  person  shall  recover  any  damages  by  virtue  of  the  act, 
unless  he  or  they  by  themselves  or  their  servants,  within  two  days  after  such 
damage  done,  shall  give  notice  of  such  offence  committed  unto  some  of 
the  inhabitants  of  some  town,  &c.  near  to  the  place  where  any  such  fact 
shall  be  committed,  and  shall  within  four  days  after  such  notice  give  in 
his  or  their  examination  upon  oath,  or  that  of  his  or  their  servant -or 
servants  that  had  the  care  of  his  or  their  houses,  outhouses,  &c.  &c.  before 
any  justice  of  the  peace  of  the  county,  &c.  where  such  fact  shaU  be  com- 
mitted, whether  he  or  they  do  know  the  person  or  persons  that  committed 
sucli  fact,  or  any  of  them ;  and  if  upon  such  examination  it  be  confessed 
that  he  or  they  do  know  the  person  or  persons  committing  the  said  fact,  or 
any  of  them,  that  then  he  or  they  shall  be  bound  by  recognisance  to  pnK 
secute  such  offender,  &c.  The  statute  27  Elix.  c.  13,,  limiting  the  liability 
of  the  hundred  in  case  of  robberies,  contained  a  similar  clause,  s.  11.  By 
sect.  9.  of  the  Black  Act,  if  any  one  of  the  offenders  be  convicted  within 
six  months  the  hundred  shall  not  be  liable.  And  so  the  statute  of  Etitn- 
belh  discharged  the  hundred  if  any  one  of  the  offenders  were  apprehended 

by  hue  and  cry.     (See  the  conclusion  of  \S  Ed,  1.  sr.  2.  c.  2.   and  of 

* 

S8JEA3.  c.  11.)  In  these  cases  information  from  the  parties  as  to  the 
facts,  and  their  knowledge  of  the  offenders,  was  most  important  to  the 
hundred,  in  order  tliat  by  due  diligence  in  finding  out  and  prosecuting 
the  offenders  they  might  relieve  themselves  from  the  burthen  of  making 
good  the  damage.  A  clause  in  the  same  words  as  the  eighth  section  of 
tha  Black  Act  was  indeed  introduced  into  a  subsequent  statute,  53  G.  5. 
p.  13a,  which  was  passed  to  extend  the    Riot   Act  and  Black  Act  to 

buildings. 
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assemblies,  and  in  the  prevention  of  the  serious  loss  that       1832. 
such  assemblies  may  cause  to  the  particular  individuals       "^^^ 
who  are  the  first  victims  of  their  lawless  outrage,  and       agmiut 
not  to  stand   quietly  by,   either  through   fear  or  in-  of  Bmozrowi. 
difference,  while  the  property  of  a  neighbour  is  de- 
stroyed, and  the  rioters  acquire  that  increase  of  strength 
which  always  accompanies  unrestrained  violence,  until 
the  evil  extends  itself,  and  in  the  end  falls  upon  the 
heads  of  those  by  whose  forbearance  the  strength  and 
power  of  mischief  were  permitted  to  increase. 

The  object  of  the  third  section  is  to  furnish  the  means 
of  bringing  the  offenders  to  trial  and  to  punishment : 
and  this  for  the  sake  of  example,  not  of  vengeance.  In 
the  ordinary  form  of  indictments,  the  offence  is  alleged 
to  be  to  the  evil  example  of  all  others ;  and  I  well  re- 
member to  have  heard  a  most  learned,  eloquent,  and 
humane  Judge  of  the  Court  of  Admiralty,  in  passing 
sentence  upon  a  convict,  conclude  his  judgment  with 
these  words,  viz.  ^^  that  by  the  example  of  your  sufferings 
others  may  be  deterred  from  following  the  example  of 
your  crime." 


buildings,  erections,  and  engines  used  in  trade ;  and,  singularly  enough, 
gives  a  remedy  agunst  the  hundred  for  riotous  demolition,  but  none  for 
wilful  burning,  yet  it  takes  the  clause  in  question  from  the  Black  Act 
and  applies  it  to  the  case  of  riotous  demolition.  By  thb  act,  too^  no 
advantage  is  (^ven  to  the  hundred  in  case  of  a  conviction.  The  motives 
assigned  by  two  of  the  Judges  in  Nesham  v.  jirmsiroug,  I  B»  4^  ^,  146., 
for  the  introduction  of  thb  enactment  in  5S  G.5.  c.  130.  seem  rather 
applicable  to  the  Black  Act.  The  56  G*5.  c.125.,  which  extends  the 
remedy  against  the  hundred,  &e.,  to  collieries  and  mines,  contains  a 
similar  clause  to  that  in  question,  and  here,  too,  a  conviction  of  the 
offenders  does  not  discharge  the  hundred.  The  57  Gr.  3.  c.19.  «.3S. 
seems  to  extend  the  remedy  against  the  hundred  to  damage  done  by 
riotous  mobs  to  houses  or  other  buildings  where  there  is  no  beginning  to 
demolish,  yet  it  refers  only  tol  G.l.  sets.  3.  c  5.,  and  docs  not  require 
any  examination  before  a  magistnUe. 

Oo  S  That 
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18S2.  That  this  is  the  only  object  of  the  third  section  appears 

"""^        by  the  view  of  the  subsequent  parts  of  the  statute,  in  which 
Low 

offoitui        tliere  is  no  provision  that  the  district  shall  be  relieved 

The  Hundred  .         ,       i  11  •     •  r    t 

of  BftoxTowx.  from  compensating  the  damage  by  the  conviction  of  toe 
offenders,  as  was  done  in  some  particular  cases  under 
some  of  the  former  and  now  repealed  acts. 

This  object  must  be  kept  in  view  in  the  consideration 
and  construction  of  the  third  section.  The  persons  who 
are  to  go  before  the  justice  are  to  enter  into  a  recog- 
nizance to  prosecute  the  offenders  when  apprehended. 
In  the  absence  of  the  master,  the  servant  or  servants 
who  had  the  care  of  the  property  damaged  are  to  go 
before  the  justice.  Who,  then,  are  the  persons  answer- 
ing this  description  ?  We  are  all  clearly  of  opinion  that 
the  person  or  persons,  whether  one  or  more  than  one, 
who  have  the  general  care  and  superintendence  of  the 
property,  who  represent  the  master  in  his  absence,  are 
the  persons  answering  this  description,  and  not  all  who 
have  the  special  care  under  them  of  particular  parts  of 
the  property  contained  in  a  dwelling-house  or  manu- 
factory. In  the  two  actions  against  the  hundred  of 
Broxtorjoe^  George  Ttirton  the  younger  appears  by  the 
evidence  very  clearly  to  have  had  the  general  care  and 
superintendence  of  the  manufactory ;  and  in  the  action 
against  the  hundred  of  Thurgarlon,  James  LatDshy  was 
the  person  answering  this  description,  and  found  by  the 
jury  to  be  so,  upon  a  question  put  to  them  on  that  point. 
If  die  persons  having  the  general  care  and  superin- 
tendence are  not  the  persons  intended  by  the  statute,  it 
will  be  necessary  in  many  cases,  that  a  very  great  num- 
ber of  individuals  should  go  before  the  justice,  and  enter 
into  the  recognizance.  In  the  case  of  a  manufiictor}', 
there  will  be  several  persons  having,  in  one  sense  of  the 

words. 
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words,  the  care  of  particular  parts  of  the  property:  one        18Sd. 
person  of  one  engine  or  part  of  the  machinery,  another  ' 

Lows 

of  another,  one  of  the  raw  material  to  be  delivered  out  a^dnm 
for  manufacture,  another  of  the  article  after  it  has  passed  of  BaoKxowi. 
one  stage  or  process,  another  when  it  is  to  undergo  a 
subsequent  process,  another  when  the  whole  process  shall 
be  completed,  and  many  others  who  are  employed  upon 
it  in  its  different  stages.  So  in  a  dwelling-house  occupied 
by  a  large  family,  one  servant  will  have  the  especial  care 
of  the  linen,  another  of  the  plate,  another  of  the  knives 
and  forks,  several  others  probably  of  the  furniture  of 
particular  rooms  or  apartments,  and  the  result  will  be 
that  the  inferior  workmen  or  inferior  servants,  men  and 
women,  adults  and  non-adults,  must  all  go  before  the 
justice  and  enter  into  the  recognizance,  lest  all  or  at 
least  some  part  of  the  property  should  be  excluded  from 
the  compensation,  and  all  this  without,  in  any  degree, 
furthering  the  object  of  the  act.  If  it  should  happen 
that  any  persons  of  this  description  have  any  knowledge 
that  may  lead  to  the  discovery  or  apprehension  of  a  par- 
ticular offender,  they  may  be  expected,  as  is  their  duty, 
to  give  their  information  at  a  more  convenient  time,  and 
in.  a  more  effectual  manner;  and  this  even  before  the 
person  having  the  general  care  goes  before  the  justice, 
and  who  may  then  represent  such  an  offender  as  being 
known,  for  there  is  nothing  that  confines  that  person  to 
speak  only  of  his  own  personal  knowledge,  and  if  he 
speaks  upon  the  knowledge  or  information  of  others,  the 
justice  may  and  ought  to  require  the  attendance  of  such 
others  before  him.  The  question  only  is  what  is  suffi- 
cient in  the  first  instance. 

The  second  point  regards  the  course  pursued  on  the 
appearance  before  the  justice. 

Oo  4  In 
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18S2.  In  one  of  the  cases,  the  person  who  went  before  the 

T  justice  had  submitted  to  him  a  deposition  previously 

against       prepared;    the  justice  read  the  deposition,  the  person 

Tb«  Hundred 

of  Broxtows.  made  oath  to  it  before  him,  and  nothing  more  took  place. 
It  was  urged  that  this  was  not  a  submission  to  the 
examination  of  the  justice  within  the  meaning  of  the  act. 
But  we  all  think  that  it  was ;  the  person  was  there  pre- 
sent before  the  justice ;  the  justice  might  have  asked  any 
questions  that  he  thought  proper,  and  the  person  most 
have  answered  them  in  the  best  way  he  could :  he  could 
not  be  examined  unless  the  justice  chose  to  examine 
him ;  by  his  very  presence  he  submitted  himself  to 
examination;  and  his  deposition  might  furnish  materiak 
for  an  examination,  which  the  justice  might  not  otherwise 
have.  In  Butter's  Lam  of  Nisi  Priusj  part  3.  ch.  1.,  it 
appears  that  in  several  of  the  cases  there  mentioned  on 
the  statute  of  Hue  and  Cryy  an  affidavit  was  made  and 
no  objection  taken  on  that  ground  (a). 

The  last  point  is  on  the  form  of  the  declaration :  and 
the  objections  are  made  after  verdict  and  not  on  de- 
murrer. The  allegation  in  the  declaration  is,  that  the 
person  who  went  before  the  justice  submitted  himself  to 
examination,  and  became  bound  to  prosecute  the  offend- 
ers when  apprehended,  such  offenders  being  then  and  there 
unknownj  as  was  alleged  in  the  first  two  cases,  to  the 
plaintiff  or  George  Turlon^  in  the  third,  to  James  Lawsly^ 
and  in  the  last,  generally  without  naming  the  person  who 
had  gone  before  the  justice.  The  objection  was  that  it 
was  not  alleged  that  the  offenders  were,  and  every  one  of 
them  was,  unknown,  or  that  no  one  of  them  was  known. 

It  is  not  necessary  to  decide,  whether  any  allegation 
of  this  kind  be  essential  in  an  action  on  this  statute ; 

(a)  And  see  Lord  .S^Zm^otviifA's  judgment  in  TkwUU  ▼•  The  Hundred 
4  Uuifirdf  5  £att,  405. 

because 
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because  we  are  all  of  opinion  that  the  allegation  is  suffi-        18S2. 
cient.     If  in  fact  any  one  of  the  ofienders  was  known,        — — 

Lows 

it  would  not  be  true  that  the  offenders  were  unknown  in        agqina 

^  1         Ti.  *.    1  Th*  Hundred 

ttie  proper  sense  ot  those  words.     If  any  of  them  were   of  Broziows. 
known  at  the  time,  the  proof  of  that  fiict  would  have 
fidsified  the  assertion. 

The  cases  cited  in  moving  for  the  rules,  are  all  clearly 
distinguishable  from  this. 

In  The  Duke  of  Somerset  v.  Mere  (a)  (which  was  a 
case  on  the  9  G.  1.  c.  22.)  the  steward  who  gave  in  his 
examination  before  a  magistrate,  did  not  reside  on  the 
spot.  In  the  case  of  Nesham  v.  Armstrong  {Jb\  the  ques- 
tion arose  on  the  fourth  section  of  the  52  G.  3.  c.  ISO., 
which  provides  that  no  person  or  persons  shall  recover 
unless  he,  she,  or  they  give  his,  her,  or  their  examinadon 
on  oath,  and  of  several  partners,  plaintifis,  one  only  was 
examined.  The  other  two  cases,  ThwieU  v.  Hundred  of 
Mutfbrd  (c)  and  Trimmer  v.  Hundred  ofMuifbrd  (d),  were 
upon  the  statute  9  G.  1.  c.  22.,  whic}i  requires  that  the 
person  injured  shall*  give  in  his  examination  upon  oath 
(or  that  of  his  servant,  &c.)  ^^  whether  he  knew  the  per- 
sons that  committed  the  oflenoe  or  any  qfthem^  and  the 
plaintiff  in  each  of  those  cases  had  omitted  to  comply 
with  that  express  condition.  But  this  act  of  parliament 
does  not  impose  as  a  condition,  that  an  oath  in  this 
particular  form  shall  be  taken. 

For  the  reasons  given,  we  think  there  should  be  no 
rule  granted  in  either  of  these  four  cases. 

Rules  refused. 

(a)  AB.^C.  167.  (6)  1  J9.  ^A.  146. 

(c)  3£kij<,400.  (tf)  ^B.  i  R.  10. 
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18S2. 


saiurdM,        The  Kino  against  The  Inhabitants  of  Hatfield 

Broad  Oak. 


Jci^  If)  -'••'•"ng'n        TTPON  an  appeal  axrainst  an  order  of  two  justices, 

ponfMion  of  a      vJ 

copyhold  estate  whereby  John   Greygoose^  his  wife   and   children, 

offered  to  give  Were  removed  from  the  parish  of  Takcley,  in  the  county 

son  and  heir,  oi  EsseXj  to  the  parish  oi  Hatfield  Broad  Oak^  in  the 

pay^offTs/.  same  county,  the  sessions  confirmed  the  order,  subject 

hMl^rrowed  ^^  ^^^  Opinion  of  this  Court  on  the  following  case:  — 
®'*^**^*»  The  pauper  had  gained  a  settlement  by  hiring  and 

mtt  A.  and  hit  service  in  Hatfield  Broad  Oaky  but  he  afterwards  re- 

wife  to  reside 

on  it  rent  free    turned  to  and  lived  with  his  father,  who  was  then  in 

durinff  their 

lirea.    The  ton  possession  of  8  copyhold  estate  and  premises  of  inberit- 

15/.,  and  was  &nce  in  the  respondent  parish  Takeley^  to  which  estate 

oo^holdMUte  ^^  ^^^  heen  admitted  on  the  death  of  his  father,  as  heir 

re^ir^o*f  hii'  *^  '*^»  '"  n5"J.     After  the  pauper's  return,  and  about 

father.    The  twenty-four  years   ago,    the   pauper's   father   told   the 

recited  the  pauper  that  he  would  give  up  the  estate  and  premises 

▼ertiai  aijree^ 

incnt  betfreen  to  him,  as  they  would  be  his  afterwards  by  heirship,  if 
and  the  pay-  '  be  would  pay  off  a  debt  of  15/.  which  he  (the  father) 
15/.  ^«  and  his  bad  borrowed  upon  them,  and  if  he  would  permit  him 
aamrards°to  ^^^^  father)  and  his  wife  (the  pauper's  mother)  to  reside 
reside  on  the      upon  them  rent  free  during  the  rest  of  their  lives.     The 

their  son:  pauper  paid  oflF  the  sum  of  15/.  for  the  purpose  of  re- 

Held*  that 

from  Uie  terms    lieving  his  father  from  that  debt,  and  was  duly  admitted 

of  the  con- 

▼eyance,  and  to  the  estate  and  premises  upon  surrender  of  his  fatlier. 
family,  natural  The  father  and  mother  continued  to  reside  upon  the 
t^nmustbe^'    preiTt^ises;  the  father,  till  his  death,  the  mother  till  the 

taken  to  have 

fonned  an  ingredient  in  the  consideration,  and,  therefore,  this  was  not  the  purchase  of 
an  estate  or  interest  whereof  the  consideration  did  not  amount  to  30/.,  within  the  9  G.  1. 
c  7.  s*5. 

time 
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time  of  the  removal ;  and  the  pauper  did  so  for  eighteen       1882. 
years  after  his  admittance,  and  gained  no  subsequent       *— — 
settlement     The  admittance  of  the  pauper  on  the  sur-       agamtt 
render  of  his  father  (in  ISO?),  contained  no  staitement  of       ante  of 
any  consideration  except  the  verbal  agreement  between    b^^J^^cSc. 
the  pauper  and  his  father,  and  the  payment  of  the  15/. 
by  the  pauper.     The  sessions,  in  confirming  the  order, 
stated  their  opinion  to  be,  that  this  was  a  purchase  of 
an  estate  for  less  than  30/.,  the  only  apparent  consider- 
ation being  the  payment  of  the  15/.  by  the  pauper  on 
his  father's  account,  which  payment  originated  in  the 
want  of  the  father;  and  therefore  no  settlement  was 
^ined  under  the  9  G.  1.  c.  ?• 

Mirehouse  and  Ryland  in  support  of  the  order  of 
sessions.  The  only  questioYi  is,  whether  this  was  a  pur- 
chase of  an  estate  for  less  than  30/.  within  the  statute 
9  G.  1.  The  sessions  have  found  that  it  was.  The  ofily 
apparent  consideration  is  the  payment  of  15/.  by  the 
pauper.  Rex  v.  Martley  [a)  may  be  cited  on  the  dther 
side,  but  there  the  pauper  was  residing  on  his  estate 
v^hen  the  order  of  removal  was  made.  Here  he  had 
ceased  to  reside. 

Knox  and  Btdlock  contr^.  The  question  of  purchase 
is  not  excluded  by  the  finding  of  the  sessions,  for  the  case 
is  stated  for  the  express  purpose  of  taking  the  opinion  of 
the  Court  whether  or  not  the  transaction  is  a  purchase 
within  the  statute.  The  conveyance  here  must  be  con- 
sidered under  all  the  circumstances,  as  having  been 
made,  not  for  the  sole  consideration  of  15/.,  but  for 

(a)  5£nil,  40. 

another 
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another  consideration  mixed  with  that,  and  which,  look- 
ing to  the  parties  and  what  passed  between  them  at  the 
time,  could  only  be  natural  love  and  affection;  and 
this  would  prevent  the  operation  of  the  statute,  however 
small  a  part  of  the  consideration  it  might  form.  Rex  v. 
IJfton  {a). 


•  Lord  Tenterden  C.J.  I  think  the  sessions  have 
not  come  to  the  right  conclusion.  From  the  terms  of 
the  conveyance  and  the  state  of  the  family  at  the  time, 
I  think  that  natural  love  and  affection  must  certainly  be 
taken  to  have  formed  an  ingredient  in  the  consider- 
ation ;  and  if  so,  this  was  not  a  pecuniary  purchase  for 
less  than  SOL  within  the  meaning  of  the  statute. 

LiTTLEDALE  J.  The  l5Lf  the  debt  charged  on  the 
estate,  was  not  the  only  consideration  for  this  convey- 
ance. This  is  clear  from  the  agreement  that  the  pauper 
should  allow  his  father  and  mother  to  reside  upon  the 
premises  rent  free  during  the  rest  of  their  lives. 

Parke  J.  This  was  a  conveyance  of  the  proper^, 
in  consideration  of  natural  love  and  affection,  and  sub- 
ject to  a  certain  burthen.  I  think  the  sessions  came  to 
a  wrong  conclusion. 


Patteson  J.  concurred. 


Order  of  sessions  quashed  (6). 


(a)  3  7.  R,  9Sh 


(b)  See  Tetlry  ▼.  Tetley,  4  Bing,  SI  4. 
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The  King  against  The  Inhabitants  of        S;^' 

Aylesbury, 


/^N  appeal  against  an  order  of  removal  from  Aylesbury  A  pmnper  was  //  ,if9'P 
to  Leighton  Buzzardj  in  the  county  of  Bedford^  the  Uce  by  th«       ''    *^ 
sessions  quashed  the  order,  subject  to  the  opinion  of  ^buTcbuity. 
this  Court  on  the  following  case :  —  ^^Sm!d  to 

The  pauper,  on  the  4th  of  Naoember  1823,  was  bound  5"^.**'™  "•^ 

*^      *^  dnnk,  apparel, 

apprentice  by  the  trustees  of  a  public  charity  to  William  wa«hing,&c. 
Fryer  for  seven  years.     The  master  covenanted  to  find  execution  of 

the  indenttiie^ 

the  pauper  meat,  drink,  apparel,  washing,  lodging,  and  the  father  of 
all  other   things   needful    during    the    apprenticeship.  wbowMnota 
Before  the  indenture  was  executed,  the  father  of  the  |J^I^^*i,  (^ 
pauper,   who   was    no    party  to    it,   agreed   with  the  JJ^««'*»find 
master  to  find  the  pauper  clothing  and  washing  dur-  ^^i"*^!!"^ 
ing  the  term,  and  he  accordingly  did  so  during  great  the  term;  and 

,  hedidio.     It 

part  of  the  time;  and  the  clothes  and  washing  so  sup-  did  not  appear 

that  the  tni»- 

plied  might  amount  to  10/.  in  value.     The  master  said  teei  were  prity 
he  would  not  have  taken  the  pauper  unless  the  father  meni.  *"***^ 
had  made   such   agreement.     There  was  no  evidence  theindentore 
that  the   trustees   of  the   charity   were   privy   to   this  ^Ij^stanSd* 
arrangement.     The  indenture  was  not  stamped,  and  it  *»<»«"•  «ther 

°  'the  agreement 

was  objected  by  the  appellants,  that  the  apprentice  had  by  the  father  to 

provide  dothet 

not  been  bound  by,  or  at  the  sole  charge  of  a  public  was  not  a  thing 

,      .  1      1        n  1  1  f  secured  to  be 

chanty ;  and,  thereiore,  that  the  want  of  a  stamp  ren-  gUen  to  or  for 
dered  the  indenture  invalid ;  and  the  sessions  allowed  the  ||,e  matter 
objection.     The  question  for  the  opinion  of  this  Court  ^  g^^^  *  jg^ 

iched.  part  I. 
tit.  jfppreniiceshipt  or,  awnming  that  it  was,  then  it  was  void  as  being  a  fraud  on  the 
trustees,  who  had  bound  out  the  apprentice  on  the  faith  that  the  master  was  to  provide 

was,  ^' 
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waS)  whether  the  indenture  ought  to  have  been  stamped 
under  the  statute  55  G.  3.  c.  IS^.  {a) 

Maltby  in  support  of  the  order  of  sessions.  The 
clothing  and  washing  agreed  to  be  found  by  the  father 
during  the  apprenticeship  were  a  matter  or  thing  secured 
to  be  given  for  the  use  and  benefit  of  the  master^  with 
and  in  respect  of  the  apprentice!  within  the  meaning  of 
the  55  G.  S.  r.  184.,  sched.  part  1.  tit.  Apprenticeshipj  and 
the  indenture  consequently  ought  to  have  had  a  \L 
stamp.  [Lord  Tenterden  C.  J.  Is  not  the  case  of  Rex 
V.  Ijeight(m{b)  conclusive  on  this  point?  There  the 
father  of  an  apprentice  covenanted  in  the  indenture  to 
find  and  provide  for  his  son  meat,  drink,  and  lodging 
on  every  Sunday  in  the  year  during  the  term,  and  also 
to  provide  him  with  apparel  and  washing;  and  it  was 
held  that  such  agreement  by  the  father  was  not  a  be- 
nefit to  the  master  for  which  a  duty  was  required  by 
the  Stat.  8  Anne^  c.  9.  s.  45.,  which  enacted,  that  where 
any  thing,  not  being  money,  should  be  given,  contracted 
for,  or  secured  to  or  for  the  use  or  benefit  of  the  mas- 
ter, the  duty  should  be  paid  for  the  full  value  of  such 
thing.]  There  the  covenant  was  in  the  indenture  itself. 
Here  the  father's  agreement  was  contrary  to  the  master's 
covenant.  In  Rex  v.  Mattishall  (c),  before  the  exe- 
cution of  an  indenture,  the  master  having  said  that  the 
apprentice  should  have  better  clothes,  the  parish  officers 

{n)  By  the  55  G*  o.  c  184.  sched,  />or/  1.  tit.  Apprenticeship,  it  is 
enacted,  that  if  the  sum  of  money,  or  the  value  of  any  other  matter  or 
thing  which  shall  be  paid,  given,  assigned,  or  conveyed  to. or  for  the  use 
or  benefit  of  the  master  or  mistress,  with  or  in  respect  of  such  apprentice, 
&G.,  or  both  the  money  and  value  of  such  other  matter  or  thing,  shall  not 
amount  to  30/.,  a  duty  of  1/.  shall  be  paid. 

(b)  4  T.  R,  732.  (c)  SB.^C.  733. 

agreed. 


Atlisiurt« 
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agreed,  on  the  execution  of  the  indenture,  to  give  him  91.  18S2. 
for  the  purpose  of  buying  clothes,  which  they  did  accord-  — — 
ingly,  and  it  was  held  that  the  money  so  paid  by  them  was       agamst 

,  ,  r        •    J  n  'The  InhaWt- 

an  expense  mcurred  by  reason  of  an  mdenture  of  appren-       anu  of 
ticeship  within  the  56  G.  3.  c.  139.  5. 11.,  and  therefore 
that  the  indenture  required  the  assent  of  two  justices. 

Lord  Tenterden  C.  J.  I  cannot  distinguish  this 
case  from  Rea:  v.  Ijeighton  (a),  where  this  point  seems 
to  have  been  very  fully  considered.  That  case  turned 
nipon  the  8  Annei  c.  9.  5.  45.,  the  words  of  /which  are 
very  similar  to  those  of  the  SB  G.  3.  c.  184>.,  sched.  part  1« 
tit.  Apprenticeship^  and  the  decision  proceeded  on  the 
ground  that  there  was  no  obligation  on  the  part  of  the 
master,  in  the  absence  of  express  stipulation,  to  provide 
clothes  or  sustenance  for  an  apprentice,  and  therefore 
that  the  agreement  so  to  do  by  the  father  could  not  be 
considered  a  benefit  to  the  master ;  and  the  concluding 
words  of  Lord  KenyorCs  judgment  apply  to  the  present 
case:  ^^  The  clear  meaning  of  the  statute  of  Anne  is, 
that  where  money  or  money's  worth  is  given  to  the 
master  by  the  friends  of  the  apprentice  by  way  of  pre- 
mium, a  duty  ought  to  be  paid  for  it;  but  that  where 
meat,  clothes,  &c.  are  to  be  provided  for  the  apprentice, 
no  duty  is  payable,  because  there  is  not  any  thing  given 
to  the  master*'  It  is  urged  that  that  case  is  distinguish- 
able, because  there  the  father  covenanted  in  the  in- 
denture to  provide  clothes,  &c.,  but  that  here  the  benefit 
is  -given  to  the  master  by  the  father's  agreement  inde- 
pendent of  the  indenture-  But  that  agreement  being 
prior   to   the   indenture,    if  it  was   made  without  the 

(a)   4  r.  R.  732. 

knowledge 
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18S2.        knowledge  of  the  trustees  of  the  charity,   it  was  a 
T  fraud  upon  them,  and  therefore  void,  even  if  the  pro- 

Thc  Kino 

agttinti        viding  clothes  could  be  considered  as  any  thing  given 

TIm  lohabii* 

anuof  to  or  for  the  benefit  of  the  master;  but  I  think  that 
the  agreement  by  the  father  to  provide  clothes  cannot 
be  considered  as  having  that  effect. 

LiTTLEDALE  J.     I  think  this  case  falls  within  Rex  v. 
\  Leighion  (a). 

Parke  J.  It  is  said  that  there  is  a  benefit  conferred 
on  the  master  by  the  agreement  of  the  father  to  provide 
clothes,  and  that  that  is  equivalent  to  a  sum  of  money. 
Assuming  it  to  be  so,  the  agreement  was  then  a  fraud  on 
the  trustees  of  the  charity,  for  it  is  clear  from  the  covenant 
in  the  indenture  that  they  bound  out  the  pauper  on  the 
faith  that  the  master  was  to  find  apparel,  &c.  (b) ;  and  the 
latter  could  not  have  sued  the  father  for  not  providing 
clothes,  for  there  was  no  binding  engagement  on  him  so 
to  do. 

Pattesom  J.  concurred. 

Campbell  and  Monro  were  to  have  argued  against  the 
order  of  sessions. 

Order  of  sessions  quashed. 

(a)  4  7.  B.  732. 

(6)  Sm  2?«r  ▼.  The  InhabitanU  ofBaitdon,  ante,  427. 
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The  King  against  The  Inhabitants  of  the  Parish  Saturday, 

of  St.  Giles,  in  the  City  of  York.  ^"^"^  '^• 

T  JPON  an  appeal  by  the  trustees  of  the  York  Lunatic  Lands  pur- ^./f/Y  -4,111 

Asylum  against  a  rate  made  for  the  relief  of  the  Juntary  oon*^Jt*^ '  ^  ^  ^ 

poor  of  the  parish  of  St.  Giles,  in  the  city  of  York,  ^^"ijid  to'^^A^  ^^\ 
whereby  the  trustees  were  rated  for  and  in  respect  of  *™**^**»  ^^^  ^^ 

^  ^  purpose  of 


the  said  asylum;  the  sessions  quashed  the  rate,  subject  erecting there-r^»^    '    "^ 

'  ^  •^  on  a  Lunatic    /'^4/  f .  t^* 

to  the  opinion  of  this  Court  on  the  following  case:  —       Asylum,  and  fZ(u€.  cP 

,  for  sucb  other    '  ~  **'4 

In  1774,  a  number  of  voluntary  subscribers  raised  a  purposes  re- 

r      -i  c  1-  •  •  -t-i  1     lative  thereto 

fund  lor  purchasmg  certam  premises  within  the  respond-  as  should  be 

•  1  ^  •    '  c  A.  J...1         determined  by 

ent  parish,   containing    four  acres   two   roods   twelve  the  subscriben. 
perches,  and  by  the  conveyance  thereof  it  was  declared  ^^^LoSly 
that  the  premises  were  so  purchased  "  for  the  purpose  **";g"«<*  ^^^ 

*  *  *       *  pansb  paupers 

of  erecting  thereon  a  convenient  house  for  the  reception  o""  ^^^^^  '"- 

"  digent  persona* 

of  lunatics,  to  be  denominated  *  The  Lunatic  Asylum,* "  but  the  funds 

beinj^  in- 

and  for  such  other  intents  and  purposes  relative  to  the  sufficient,  a 

said  charitable  undertaking  as  should  be  thought  proper  of  affluent 

by  the  subscribers,  or  the  major  part  of  them.     The  IJiCT^wardT™ 

purchase-money  amounted  to  828/.     The  conveyance  ^ru'lnTniilM 

of  the  property  was  taken  in  the  names  of  seven  trus-  ofp*ymentin 

*       '        ^  proportion  to 

tees,  which   trustees  and  the  survivors  or  survivor  of  their  abiliries. 

From  tbii  and 

them,  and  the  heirs  of  such  survivor  were  to  stand  and  other  sources 

of  revenue  the 

be  seised  of  and  in  the  same  for  the  purpose  of  erecting  trustees,  afUr 
thereon  a  house  (as  above  stated),  and  any  offices  or  expeJues  of  the 
other  buildings  commodious  for  the  same,  and  for  any  ^  accumu"-' 

lated,  in  five 
years,  profits  to  the  amount  of  2000/.,  part  of  which  had  been  laid  out  in  buildings  and 
purchases  for  the  institution,  and  part  continued  to  accumulate.  All  benefactors  of  201, 
or  upwards  were  governors,  and  they  exercised  the  entire  control  over  the  asylum  and  its 
funds.  The  trustees  derived  no  personal  benefit  from  the  institution :  Held,  that  as  the 
building  produced  a  profit,  it  was  rateable^  and  that  the  trustees,  who  were  the  owners,  and 
in  actual  receipt  of  the  profits,  were  the  persons  liable  to  be  rated. 

Vol.  III.  P  p  other 
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J  832.        other  intent  and  purpose  relative  thereto,  which  should 
be  ordered  from  time  to  time  by  the  subscribers  or  the 

The  Kino  "^ 

against        major  part  of  them  at  a  general  meeting,  or  by  any 

The  Inhabit- 

•nu  of  committee  of  such  subscribers  to  be  duly  appointed  at 
York.  such  meeting.  The  asylum  was  originally  designed  for 
lunatics  being  either  parish  paupers  or  members  of 
indigent  families;  but  the  finances  of  the  institution 
being  inadequate  to  the  maintenance  of  that  description 
of  persons  only,  a  limited  number  of  afiluent  patients 
were  afterwards  admitted  at  rates  of  payment  in  pro- 
portion to  their  abilities,  with  a  view  of  providing  a  sur- 
plus from  the  payments  by  this  class  towards  the  support 
of  the  most  necessitous.  The  asylum  is  now  a  large  and 
flourishing  establishment,  having  seventy-nine  male,  and 
sixty««ight  female  patients ;  and  in  respect  of  these,  the 
trustees  receive  yearly  payments  varying  from  100/.  to 
20/.,  or  weekly  payments  varying  from  three  guineas  to 
65.  Of  these  patients,  sixty-two  pay  only  6s.  per  week. 
Nearly  the  whole  of  these  last  are  parish  paupers. 

Belonging  to  the  institution  is  a  fund  founded  in 
1789  by  the  executor  of  Mr.  T.  Lupton^  and  thence 
called  ^^  Lupton*3  Fund,"  subject  (o  the  sole  control 
and  disposition  of  the  Archbishop  of  York  for  the 
time  being.  This  fund,  which  has  been  considerably 
augmented  by  subsequent  donations,  now  consists  of 
12,180/.  stock  in  the  S  per  cent  consolidated  bank  an- 
nuities, and  the  dividends  thereof  are  directed  by  the 
founder  to  be  exclusively  appropriated  to  the  maih- 
tenance  of  lunatic  parish  paupers  and  other  indigent 
lunatics  within  the  city,  county  of  the  city,  and  county 
of  York.  Three  hundred  pounds  per  annum  are  directed 
by  the  archbishop  to  be  paid  out  of  this  fund  to  the 

asylum. 
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asylum,  the  remainder  being  btill  sufiered  to  accumulate        18S2. 


at  mterest. 

The  KiHQ 

From  1825  to  I8S0  inclusive,  the  donations  amounted       agauui 

Th^  Iniiabit- 

only  to  249/.     The  balance  in  the  hands  of  the  trustees        anu  of 

in  1825  was  1579/.,  and  in  1830  it  had  increased  to        Towl."^ 

2572/.    The  institution  had  also  made  purchases  and 

erected  buildings  out  of  the  monies  accumulated  in  their 

bands  during  this  period,  to  the  amount  of  1000/.;  so 

that  the  accumulation  during  the  five  years  was  about 

2000/. 

All  benefactors  to  this  institution  of  20/.  or  upwards  at 
one  time^  as  well  as  certain  public  functionaries  for  the 
time  beings  are  governors,  who  exercise  the  entire  con- 
trol over  the  asylum  and  its  funds.  A  committee  of 
governors  is  appointed  every  quarter  at  a  general 
nieeiin^  and  to  them  is  delegated  the  power  of  auditing 
the  accounts,  contracting  with  tradesmen  for  provisions, 
hiring  and  discharging  servants,  determining  what  sums 
are  to  be  paid  by  patients  and  what  persons  are  to  be 
admitted,  discharging  patients,  and  otherwise  giving 
such  orders  and  directions  as  they  think  requisite. 

The  paid  officers  of  the  institution  receive  salaries 
amounting  altogether  to  986/.  a  year.  The  apothecary 
resides  in  the  asylum,  and  has  two  furnished  rooms 
appropriated  to  his  own  separate  use,  in  addition  to  his 
salary,  which  would  be  greater  without  the  occupation 
of  these  rooms.  The  house  servant  and  matron  like- 
wise live  in  the  house,  but  have  no  exclusive  apartments 
except  bed-rooms.  The  various  attendants  and  domestic 
servants,  and  the  lunatics,  are  the  only  other  inmates  of 
the  house.  The  last  conv^ance  from  the  old  to  new 
trustees  bears  date  in  1808,  and  by  it  the  legal  estate  in 
the  asylum,  and  the  grounds  belonging  to  it,  are  vested 

Pp  2  in 
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1832.        in  them  ^'  upon  trust  for  the  said  charitable  institution^ 

--    ^  or  to  be  from  time  to  time  subservient  and  subject  t» 

againsi        juch   intents  and  purposes  relative  to  the  same  which 

The  Inhabit.  '       ^ 

ants  of  shall  be  ordered  by  the  subscribers,  or  the  major  parft 
Touc  of  them,  at  some  general  meeting."  Of  the  seven 
new  trustees  two  only  now  survive,  and  they  are  alsa 
governors.  The  surviving  trustees  do  not  derive  any 
personal  benefit  from  the  institution.  The  asylum  is 
situate  in  the  respondent  parish,  and  several  persons  in 
consequence  of  being  employed  about  it  have  gained 
settlements  in,  and  become  chargeable  to,  the  said  parish. 
The  rate  was  in  these  terms : — 

"  100/.  The  trustees  of  the  Lunatic  Asylum,  8/.  155." 
The  trustees  appealed  on  two  grounds;  first,  that  the 
asylum  was  not  rateable  by  law ;  and,  secondly,  that  if 
it  were  rateable,  the  trustees  were  not  persons  liable  to 
be  assessed. 

The  case  was  argued  on  a  former  day  in  this  term  by 

Cresswell  in  support  of  the  order  of  sessions.  As  to 
the  first  point,  the  general  rule  is,  that  a  building 
erected  and  used  for  charitable  purposes  is  not  rateable 
if  no  profit  whatever  be  derived  from  it  by  any  person. 
Now  here,  although  the  governors  exercise  a  control 
over  the  funds,  neither  they  nor  the  trustees  derive  any 
benefit  from  them.  There  are  no  persons,  therefore, 
who  receive  a  profit  from  the  use  of  the  building,  and 
consequently  it  is  not  rateable.  But,  secondly,  these 
trustees  are  not  persons  liable  to  be  rated,  none  of 
them  deriving  any  profit  from  the  institution ;  and  as 
a  poor  rate  is  a  tax  on  the  person  in  respect  of  pro- 
perty,  not  on  the  property  itself,  there  can  be  no 
rate  unless  some  persons  be  liable  to  be  rated,  Mer 

V.  The 
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V.  The  Saliers  Load  Sluice  Navigation  (a),  Sex  v.  Sctd^       18S2, 

€oatei(b)f  Rex  v.  Liverpool  {c\  and  Bex  v.  Trustees  of  the 

JRiver  fVeaver  Navigation  id).     In  Bex  v.  Woodward  le)       agaiiut 

1        ,  '     \  II  .J  The  InbitbiU 

a  quakers    meeting-house  was   soleiy  appropnaied  to       aDtsof 

Ob      OILBSb 

charitable  and  religious  purposes,  the  basement-story  Yokk. 
being  divided  into  a  number  of  small  rooms,  one 
occupied  by  a  door-keeper,  with  a  small  salary,  payable 
out  of  the  quakers'  donations;  the  remainder  by  a 
number  of  their  poor,  who  were  likewise  maintained 
out  of  die  same  fund ;  the  meeting-house,  or  upper 
part,  being  also  appropriated  solely  to  religious  and 
charitable  purposes;  and  it  was  held  that  neither  the 
trustees  nor  any  other  person  were  rateable^  for  there 
was  no  occupier,  nor  any  profit  made  of  the  premises. 
Bex  ▼.  Agar^g)  will  be  relied  upon  by  the  other  side; 
but,  there  the  trustees  of  the  meeting-house  were  the 
original  proprietors  of  the  land  on  which  it  was  erected ; 
and  it  produced  a  profit,  which  they  disposed  of  as  they 
pleased.  In  Bex  v.  5^.  Bartholomerafs  the  Less  {h)  the 
governors  of  St*  Barthdomevfs  Hospital  were  held  not 
Co  be  rateable  occupiers;  and  in  Bex  v.  St.  Luke^s 
Hospital  {i)  it  was  held  that  the  five  lessees  being  mere 
nominal  trustees,  could  not  be  esteemed  occupiers,  or 
rated  as  such.  Here  the  trustees  have  no  personal 
benefit  from  the  funds,  and  no  control  over  them.  It 
is  true  that  money  is  received  from  some  of  the  persons 
taken  into  the  asylum,  but  the  trustees  do  not  receive  it: 
its  application  is  directed  by  the  governors  and  sub- 
scribers; and  it  is,  and  must  be,  wholly  applied  in  fur- 
iberance  of  the  charitable  objects  of  the  institutioiu 

(a)  4  r.  /?.  730.  ib)  \2EaU,^0. 

(c)  7  B.  \  C.  61.  (rf)  T  B,^C.  70.  note  (c). 

(tf)  5  T,  R.  79.  ig)   \4East,  256. 

(A)  4  Burt,  24  35.  (0  2  Burr,  1053. 

Pp  S  Coltman 
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18S2.  Coltman  and  Alexander  conitk.     The  cases  cited  are 

distinguishable  from  the  present  In  Rex  v.  St.  Luk^i 
agabui  Hospital  la\  the  trustees  had  no  beneficial  occupatioD 
anu  of  whatever.  In  Rex  v.  Salterns  Load  Sluice  (6),  the  cooh 
York.  '  missioners  of  the  navigation  were  directed  by  statute  to 
apply  the  whole  of  the  tolls  to  public  purposes,  and  to 
no  other.  So,  in  Rex  v.  Liverpool  (c),  the  act  of  par- 
liament  required  that  the  sums  levied  by  rate  should  be 
applied,  after  paying  off  the  debt  incurred  in  making 
the  dock,  to  keeping  it  in  repair,  and  to  no  other  use 
or  purpose  whatsoever.  So,  in  Rex  v.  The  Trustees  rf 
the  River  Weaver  (d)^  the  act  of  parliament  confined  the 
application  of  the  tolls  to  public  purposes.  In  Rex  v. 
Woodward  (e\  the  meeting-house  was  solely  appro^ 
priated  to  religious  and  charitable  uses,  and  no  profit 
whatever  was  made  of  it  by  the  trustees.  So  in  Rex  v. 
Waldo (g),  no  profit  was  made  of  the  building;  but 
here  it  is  manifest  that  a  considerable  profit  has  been 
derived  from  the  occupation  of  the  property.  In  five 
years,  an  accumulation  of  2000/.  has  taken  place  after 
paying  all  current  expenses.  Whether  that  sum  be 
necessary  or  not  for  carrying  on  the  institution  does  not 
appear.  At  all  events,  it  is  a  present  profit.  It  is  no 
answer  to  say  that  the  occupiei*s  are  bound  to  apply 
this  sum  to  the  purposes  of  the  institution.  They  have 
not  done  so  in  the  first  instance,  but  have  suffered  the 
money  to  accumulate,  and  laid  it  out  in  land.  While 
it  is  so  dealt  with,  there  is,  for  the  time  at  least,  a 
beneficial  occupation.  And  if  so,  the  trustees  must  be 
the  persons  to  be  rated,  for  the  legal  estate  is  in  them  ; 

(a)  QBwr.  1053.  (6)  4  T.  R,  730. 

(c)  IB.iC,  61.  (d)  IB.^C.  70.  note  (c). 

(e)  5  r.  R.  79.  ig)  Cold.  358. 

and 
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and  the  occupation  by  the  servants  and  lunatics,  with  18S2. 
their  permission,  must  be  their  occupation*  In  Hex  v.  """^ 
Agar  {a\  the  trustees  of  a  methodist  chapel  receiving        agmuMi 

The  InbabiU 

money  annually  for  the  rents  of  the  pews,  were  held  rate-  tnu  of 
able  for  the  profits  made  of  the  building,  though,  in  fact,  You^ 
tl^ey  expended  the  whole  of  what  they  received  in  making 
dbbursements  for  repairs,  &c.,  and  to  attendants  in  the 
chapel,  and  in  paying  the  salaries  of  the  preachers,  and 
were  not  authorized,  more  than  the  trustees  of  this 
asylum,  to  put  the  money  in  their  own  pockets.  That 
case  is  precisely  in  point. 

Cwr.  adv.  vuU* 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows :  — 

Upon  these  facts,  it  seems  to  us  impossible  to  say^ 
that  this  building  does  not  produce  a  profit  by  means  of 
the  entertainment  of  those  persons  who  are  able  to  pay 
for  their  reception ;  and  if  any  profit  be  made,  the  ap- 
plication of  it,  when  made,  is  immaterial  as  to  the 
question  of  rateability.  Then,  supposing  the  building 
to  be  rateable,  the  next  question  is,  who  are  the  oc- 
cupiers to  be  rated  ?  Not  the  servants,  for  they  cannot 
be  considered  as  occupiers,  and  certainly  not  the  un- 
happy lunatics  received  into  the  building.  Then  the 
property  being  subject  to  rate,  the  trustees,  who  are  in 
in  the  actual  receipt  of  the  profits,  must  be  the  persons 
rateable.  There  are  no  persons  who  can  be  rateable 
but  the  owners,  and  these  are  the  owners.  The  case  is 
not  distinguishable  from  Rex  v.  Agar  (a).  The  order  of 
sessions  must  be  quashed. 

Order  of  sessions  quashed* 

I  (a)  14  £01^  956. 

Pp  4 
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admiisible. 

/6u  • 


/ 


jj***^'  Edward  Thorpe  against  William  Thorpe^ 

h^c.   -7^    -^.  remitted  a      ASSUMPSIT  for  money  had  and  received.      The 

bill  of  eichange   ^^  .  i_      •     u*  .j 

to  A.,  to  be  cause  was  referred  to  a  barrister,  who  m  his  award 

paid  to  a  third  i       i         i     r  i  r    l  •  • 

person  on  A.*%  Stated,  that  before  the  commencement  oi  this  action,  a 

discounted  the  ^""^  ^^  448/.  was  and  still  is  due  from  the  plaintiff  ta 

not'woler  ^^^  defendant;    that  before  the  commencement  of  the 

the  proceeds,  said  action,  the  defendant  received  from  the  plaintiffs 

upon  which  A»  ^  ^ 

tued  him  in       sum  of  13/.,  and  also  a  bill  of  exchange  for  84/.  indorsed 

assumpsit  for  ^ 

money  had  and  and  payable  to  the  plaintiff,  which  sum  of  money  and 
Held,  that      bill  of  exchange  were  so  received  by  the  defendant  for 

aet-offwas         the  purpose  of  being  paid  to  one  J.  Wigjtdl  on  account 

of  a  debt  due  to  the  said  J.  W.  from  the  plaintiff;  that 
the  defendant  received  the  amount  of  the  said  bill  before 
the  commencement  of  this  action,  and  that  the  said 
several  sums  of  13/.  and  84/.  have  not  been  paid  to  the 
said  J.  W.  according  to  the  purpose  for  which  the  same 
were  so  received  by  the  defendant,  but  are  still  in  bis 
hands ;  whereupon  if  the  Court  should  be  of  opinion, 
that  the  sum  due  from  the  plaintiff  to  the  defendant 
might  be  set  off  in  this  action  against  the  said  sums  of 
IS/,  and  84/.  received  by  the  defendant,  then  the  arbi- 
trator ordered  a  verdict  to  be  entered  for  the  defendant; 
otherwise  a  verdict  for  the  plaintiff,  with  damages  to  the 
amount  of  either  or  both  of  the  said  sums,  according  to 
the  decision  of  the  Court  upon  the  question  of  set-o£ 
A  rule  having  been  obtained  calling  on  the  plaintiff  to 
shew  cause  why,  upon  this  award,  a  verdict  should  not 
be  entered  for  the  defendant,  the  Court  ordered  the  case 
to  be  set  down  in  the  special  paper,  and  it  was  novr 
argued  by 

Kelly 


TRoarc* 
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Kelly  for  the  plaintiff.  The  bill  in  this  case  was  de-  1832. 
livered  by  the  plaintiff  to  the  defendant  for  a  specific  " 
purpose,  namely,  the  payment  of  a  debt  due  from  the  ^agamu 
plaintiff  to  a  third  party.  The  defendant  retained  the 
proceeds  in  breach  of  trust.  Trover  would  have  lain, 
and  there  no  cross  demand  could  have  been  alleged; 
and  the  bill  was  not  given  under  circumstances  upon 
which  a  lien  could  arise.  It  makes  no  difference  in 
principle  that  the  action  is  for  money  had  and  received. 
In  Buchanan  and  Others^  assignees  of  Duff'  and  Brown, 
against  Findlay  and  Others  (a),  which  was  an  action  in 
this  form,  Duff'  and  Brown  had  remitted  bills  to  the  dc* 
fendants  to  be  discounted,  and  the  proceeds  applied  in 
m  particular  way ;  the  defendants  neither  discounted  the 
bills,  nor  would  return  them  to  Diiff  and  Brown  on  re^ 
quest  made,  but  received  the  proceeds  when  due,  and 
on  being  sued  by  the  assignees  of  Duff  and  Brown  (who 
had  become  bankrupt  before  the  bills  were  due,)  in- 
sisted on  a  set-off.  All  the  cases  bearing  on  the  subject 
were  there  cited,  and  the  Court,  on  deliberation,  held, 
that  the  assignees  were  entitled  to  recover  the  amount 
of  the  bills  as  money  had  and  received,  and  that  the  de- 
fendants could  not  set  off.  Lord  Tenterden  C.  J.  in  de- 
livering judgment  there,  says,  ^^  If  the  bankrupts  could 
have  maintained  trover  for  these  bills,  or  if  the  plaintiffs 
could  have  maintained  an  action  in  that  form,  they  may 
waive  the  wrong,  and  maintain  the  action  in  its  present 
form.  A  lien  before  payment,  and  a  set-off  after  pay<- 
ment  of  the  bills,  are  to  be  governed  by  the  same  rules.'' 
The  only  distinction  between  that  case  and  the  present 
is,  that  the  action  there  was  brought  by  assignees  of 

(a)  9  J.  4-  (7.  738. 

bankrupts : 
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18S2.       the  bankrupts  if  they  had  continued  solvent,  or  of  th^ 

"""""^       assignees.     Before  any  action  was  brought  the  defend*^ 

against       ants  received  the  amount  of  the  bills,  and  the  assignees 

^  then  proceeded  against  them  for  money  had  and  re« 

ceived.  The  Court,  in  its  judgment,  observes,  npoa 
these  facts :  (His  Lordship  then  read  the  observations 
of  the  Court,  in  p.  749,  of  the  report  of  Buchanan  vj 
Findlay{a))u  The  judgment,  given  upon  these  grounds^ 
is  no  authority  for  the  defendant  in  the  present  case, 
and  I  am  therefore  of  opinion,  that  the  plaintiff  is 
entitled  to  recover. 

LiTTLEDALE  J.  If  the  defendant,  being  desired  to  pay 
over  the  bill,  refused  to  do  so,  an  action  of  trover  would 
have  lain  for  the  bill*  Here,  it  appears  that  he  has 
discounted  the  bill  and  received  the  proceeds,  but  has 
failed  to  do  that  which  was  his  duty  under  the  circum-* 
stances,  namely,  to  apply  the  amount  as  directed,  and 
there  remains  a  sum  of  money  in  his  hands  unappro* 
priated  to  the  plaintiff's  use.  For  that  the  plaintiff 
was,  no  doubt,  entitled  to  sue ;  but  the  form  of  action 
which  he  has  chosen  is  money  had  and  received.  The 
defendant  then  proves  a  set-off;  and  it  is  no  answer  to 
such  a  defence,  to  shew  the  circumstances  under  which 
the  plaintiff's  money  came  into  his  hands.  If  the  plain-t- 
tiff  had  wished  to  exclude  the  set-off,  he  might  have 
brought  a  special  action  for  the  breach  of  duty.  Buchanan 
v%  Findlay  {a)  is  clearly  distinguishable  from  this  case. 

Parke  J.    This  is  a  very  plain  case.     If  the  plaintiff 
tiad  chosen,  instead  of  assumpsit  for  money  had  and 

(o)  9B.  ia  7.78. 

received. 
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received,  to  bring  a  special  action  for  the  breach  of  1832. 
duty,  there  could  have  been  no  set-off,  because  it  would  " 
have  been  an  action  for  unliquidated  damages.  But  by  offunu 
bringing  assumpsit  for  money  had  and  received,  hejete 
in  the  consequences  of  that  form  of  action,  one  of  which 
is  the  right  of  set-offl  The  expressions  of  the  Court  in 
Buchanan  v.  Findlay  must  be  taken  with  reference  to 
the  subject-matter.  In  that  case  the  bills  remained  in 
the  hands  of  the  defendants  unapplied  to  the  purpose 
for  which  they  had  been  sent,  when  the  parties  (Z)tf^and 
Brawn)  who  had  sent  them,  countermanded  the  order 
for  their  being  discounted,  and  desired  to  have  them 
zetumed,  which  was  not  done*  At  the  time  when  Ihff 
and  Brawn  became  bankrupt  no  set«off  could  exist,  for 
the  money  had  not  then  come  to  the  defendants'  hands, 
the  bills  not  being  due*  It  was  not  a  case  of  mutual 
credit,  because  the  transaction  on  the  part  of  the  de- 
fendants was  against  good  faith.  The  assignees  in  that 
case  did  not  affirm  any  contract  by  bringing  an  action 
for  money  had  and  received,  which  merely  stood  in  the 
place  of  an  action  of  trover.  The  judgment  must  be  for 
the  defendant. 

Patteson  J.  concurred. 

Judgment  for  the  defendaut, 
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Tuaday,  Thorn,  suFviving  ExccutoF  of  Peter  Paige, 

against  Woollcombe. 

AlMsewu       (COVENANT.     The  declaration   stated  that  by  in- 

grtntcd  m  V^ 

1759  for  dentare  made  between  Peter  Paige^  the  testator,  of 

yean,  if  ceruin  one  part,  and  the  defendant  of  another,  it  was  agreed 
toiong livel  ^^^  ^^  defendant  should  retain  in  bis  hands  a  certain 
i^iV^^mbed  '""^  ^^  SOOl.  in  the  indenture  mentioned  during  a  certain 
p*fo!*riir.***  <€''"Lg;'gjed  bylgtse  of  the  16th  of  July  1818;  and 
two  yetra,  from  that  if  P.  P.  should  duriniF  that  term  pay  the  rent  re- 

the  «5th  of  B  r-  J  ^ 

Morck  1891,  if  served  by  the  lease,  and  fulfil  the  covenants  therein,  the 

their  interest 

should  so  long    defendant  would  pay  interest  on  the  SOOL  to  P.  P.;  and 

oontinue,  a«  •■  n    *  >  t  i  •■! 

Mii^ect  to  •  wtBT  the  expiration  of  the  said  term,  or  the  extinguish- 
andTarioiM  ment  of  B  Certain  indenture  of  lease  of  the  1st  of  ZV- 
r^Cforl^  ««*«•  1759  by  surrender  or  otherwise,  and  the  payment 
def^lt?  ^^  ^y  P*  -P**  l^is  executors,  &c^  of  the  before-mentioned 
had  already  Uie  xent,  down  to  the  time  of  such  extinguishment,  he,  the 

reversioii  in  fee^ 

subject  to  a  defaidant,  would  pay  over  to  P.  P.,  his  executors,  ftc, 

granted  by  Mm  the  said  sum  of  300/.     Averment,  that  before  any  of  the 

mentioned  rent  became  due,  to  wit,  on,  &c.  all  the  residue  of  the 

l«»e  Mid  rZ  term  granted  by  the  lease  of  1 759  legally  came  to  the 

inTsvo^to  /  defendant,  who  was  then  seised  in  fee  of  and  in  the 

which  the  reversion  of  the  premises  demised  by  that  lease  ex- 

mortgagee  was  '^  *' 

a  party,  f*.  in 

consideration  of  a  sum  of  money  (part  of  which  went  to  discharge  the  mortgage,)  odd* 

reyed  the  premises  in  fee  to  a  purchaser,  to  whom  the  mortgagee  also  assigned  his  term ; 

and  it  was  stipulated  that  the  purchaser  should  retain  3O01.  of  the  purchase-money,  upon 

trust,  that,  if  P.  should  pay  the  A9L  rent,  and  perform  the  covenants  contained  in  the  lease 

of  1818,  the  purchaser  should  pay  over  to  him  the  300/.  at  the  expiration  of  the  term 

or  extinguishment  of  the  lease  of  1759,  and  interest  in  the  meantime : 

Held,  that  the  deed  of  1818  was  an  assignment  of  all  the  interest  of  the  then  lessees  to  P., 

and  that  by  the  conveyance  of  18S20,  that  interest,  as  well  as  the  reversion  in  fee,  passed 

to  the  purchaser,  and  (the  mortgage  being  at  the  same  time  put  an  end  to)  the  term  became 

merged  in  the  inheritance ;  and  consequently,  that  as  soon  as  the  term  became  vested  in 

the  purchaser,  P.  was  discharged  firora  the  rent  and  covenants,  and  entitled  to  the  500/. 

''  i :a c.cJi^  ^^ -  -  ^/ ^'  pectant 
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t>ectant  on  the  determination  of  the  term  thereby  1832. 
granted,  whereupon  and  whereby  the  residue  of  the  'Z  ' 
said  term  became  merged  in  the  said  inheritance  of  the       ngahm 

,  WOOLLCOMBI. 

defendant,  and  utterly  extinguished ;  and  that  until  that 
time  P.  P.  kept  all  the  covenants  in  the  indenture  of 
1818  on  his  part  to  be  performed.  Breaches,  that  the 
defendant  did  not  pay  the  interest,  and  that  although 
the  residue  of  the  term  granted  by  the  lease  of  1759 
became  merged  and  extinguished  *as  aforesaid,  the  de- 
fendant did  not  pay  the  300/.  There  was  another  count 
stating  particularly  the  manner  in  which,  as  it  v^s 
alleged,  the  residue  of  the  term  became  merged  in  the 
defendant's  estate  in  fee.  Pleas,  non  est  factum,  and  a 
special  plea,  among  others,  denying  that  the  residue  of 
the  term  in  the  lease  of  1759  became  merged  or  extin- 
guished as  stated  in  the  declaration.  There  was  also  a 
plea  of  set-off  for  monies  paid,  &c.  At  the  trial  before 
Park  J. J  at  the  Exeter  Spring  assizes  1831,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  following  case :  — 

By  indenture  dated  1st  of  December  1759,  certain 
premises  were  demised  to  three  parties  therein  named 
for  ninety-nine  years,  if  William  Hicksy  Philip  Hicks^  and 
Mary  Hicks  should  so  long  live,  subject  to  certain  rents, 
&c.  The  term  so  created  passed  by  an  indenture  sub- 
sequently made,  to  WiUiam  Hicks^  Philip  Hicks,  and 
John  Hicks.  By  indenture  bearing  date  16th  of  Jtdy 
1818,    between  these  three  last-mentioned   persons  of  ^ 

the  one  part,  and  Peter  Paige,  the  testator,  of  the  other, 
it  was  witnessed  that,  for  the  considerations  therein  men- 
tioned, the  three  Hicks^s  did  demise,  lease,  set  and  to 
farm  let  unto  Paige  the  said  premises  (then  in  the  pos- 
session of  W.  and  J.  Hicks  and  of  the  said  Paige)  ex- 
cepting as  in  the  original  lease  was  excepted,  to  hold 

from 
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18S2.        from  the  25th  oi  March  1821  for  sixty-two  years  thenc« 
"1  next  ensuing  if  the  right  and  interest  of  the  Hidcis 

ogoinsi        should  so  long  continue,  at  the  yearly  rent  of  6S/.  as 

WOOLLCOMBI* 

therein  mentioned.  The  indenture  (which,  as  well  as 
the  deeds  after-mentioned,  was  to  be  taken  as  part  of 
the  case,)  contained  covenants  for  payment  of  rent  to  the 
Hick^Sj  and  of  heriots,  for  repairing,  for  keeping  all 
the  covenants  in  the  original  lease,  so  that  the  same 
might  not  be  forfeited,  for  payment  of  taxes,  &c.  then 
payable  or  thereafter  to  be  imposed,  and  for  re-entry  by 
W^j  P.,  and  J.  Hicksy  in  case  the  rent  should  be  unpaid, 
or  the  covenants  in  that  and  in  the  original  lease  not 
performed. 

By  indentures  of  lease  and  release  bearing  date  the 
Sd  and  4th  of  May  1810,  James  Barry ^  in  whom  the 
fee  in  the  premises  then  was,  conveyed  the  said  fee  to 
Paige  to  the  uses,  and  upon  the  trusts,  and  in  the 
manner  therein  mentioned;  and  in  1817  Paige  demised 
the  premises  to  one  Chapman  for  1000  years  from  the 
day  preceding  the  demise,  as  security  for  1000/. 

By  lease  and  release,  bearing  date  the  24'th  and  25th 
of  August  1820,  between  Peter  Paige  of  the  one  part, 
Chapman  of  another  part,  and  the  defendant  of  an- 
other part,  reciting  thei^  indentures  above  mentioned, 
and  that  W,^  P.,  and  J,  Hicks  had  become  entitled 
to  the  premises  for  the  remainder  of  the  said  term 
of  ninety-nine  years,  determinable  on  the  deaths  of 
William  and  Philip  Hicks :  reciting,  also,  an  assignment 
by  Philip  (executed  just  before  the  present  lease  and 
release)  of  his  share  in  the  premises  during  the  re- 
mainder of  the  term  to  Paige,  so  that  (as  was  alleged) 
Paige  then  had  the  fee-simple  and  inheritance  of  the 
premises,  subject  to  the  payment  of  42/.  per  annum  to 
WiUiam  Hicks  and  John  Hicks  during  the  said  term : 

reciting^ 
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reciting,  also,  that  the  defendant  had  agreed  for  the        1832. 
purchase  of  the  fee-simple  and  inheritance  in  possession       """""* 
of  the  said  hereditaments  and  premises  for  2245/.,  and        againtt 
that  Chapman  had  been  applied  to,  and  had  agreed,  to 
join  in  the  conveyance  on  being  paid  his  1000/.,  and  to 
surrender  his  term  of   1000  years  to  the  intent  after    . 
mentioned :  and  further  reciting  that  it  had  been  agreed 
between  the  said  Peter  Paige  and  the  defendant,  that 
300/^  part  of  the  said  sum  of  2245/.,  should  be  retained 
by  the  defendant  as  after  mentioned :  It  was  witnessed, 
that  in  consideration  of  1000/.  then  paid  by  the  de- 
fendant to  Chapman^  and  945/.  to  Paige,  and  of  the  300/. 
so  to  be  retained,  Paige  conveyed  the  premises  to  the 
defendant  in  fee,  and  Chapman  assigned  to  the  defendant 
the  said  term  of  1000  years  and  the  interest  created  by 
the  said  indenture  of  mortgage,  in  order  that  such  term 
and  interest  might  absolutely  vest  in  the  defendant,  and 
merge  in  the  inheritance  conveyed  to  him  by  Paige. 
It  was  further  declared  and  agreed  that  the  defendant 
should  retain  the  300/.,  upon  trust,  lliat  if  Paige,  his 
heirs,  executors,  &c.  should  pay  the  rent  and  perform  the 
covenants  mentioned  in  the  lease  of  1818,  and  save  the  de- 
fendant harmless  therefrom,  then  the  defendant  should 
pay  5  per  cent,  per  annum  interest  thereupon,  and  after 
the  expiration  of  the  said  term,  or  extinguishment  of  tlie 
said  lease  of  1759  by  surrender  or  otherwise,  pay  over 
the  said  300/.  to  Paige,  his  executors,  &c     Evidence 
was  given  on  behalf  of  the  defendant,  to  shew  that  he 
had  paid  the  42/.  a  year  to  the  Hicks^s  during  the  life  of 
Paige,  with  his  consent,  and,  after  his  death,  (which 
happened  in  1826),  with  the  consent  of  the  plaintiff. 

Upon  these  facts,  if  the  Court  should  be  of  opinion 
that,  by  the  operation  of  the  deeds  of  July  IGth  1818, 

Vol.  III.  Q  q  and 
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1832.        and  At^^st  24th  and  25th,  1820,  the  term  created  by  the 
"""       deed  of  1759  became  extinguished  in  the  reversion  in 

Tbork  % 

agamu  fee,  and  the  entire  freehold  passed  from  Paige  to  the 
defendant,  and  that  the  defendant,  therefore,  was  bound 
to  pay  the  SOO/.  to  Paige^  and  interest  upon  it  until 
payment,  the  verdict  was  to  stand  for  such  sum  as  the 
plaintiff  should  appear  entitled  to ;  if  not,  a  nonsuit  to 
be  entered.  This  case  was  argued  (a)  on  a  former  day 
of  the  term,  by 

FcUett  for  the  plaintiff.  The  term  created  in  1759 
merged  in  the  inheritance  when  the  fee-simple  was  con- 
veyed to  the  defendant  in  1820.  The  lease  of  1818  was 
an  assignment  to  Paige  by  William^  Philip^  and  John 
Hicks  of  the  residue  of  their  term.  It  could  not  merge 
on  the  execution  of  that  lease,  because  of  the  term  of 
1000  years  which  Chapman  then  had;  but  it  did  merge, 
when  that  intervening  term  was  put  an  end  to  by  the 
deed  of  1820.  The  lease  executed  by  the  Hick^s  to 
Paige  was  cleai^  an  assignment;  for  where  a  party, 
though  professedly  making  an  underlease,  parts  with  his 
whole  term,  that  amounts  to  an  assignment,  which  is, 
in  point  of  law^  merely  the  transferring  and  setting  over 
to  another  that  interest,  however  it  came,  which  the 
party  has,  Bac.  Abr*  Assignment.  It  may  be  contended, 
the  word  "demise"  does  not' import  an  assignment; 
but  it  is  of  general  application,  and  only  means  convey- 
ance. Thus  it  is  said,  2  Inst,  483,  that  "  demise"  is  ap- 
plied to  an  estate  either  in  fee-simple,  fee-tail,  or  for  life, 
and  is  so  taken  in  many  writs.  In  Hicks  v.  Downing  (b) 
it  is  laid  down,  that  if  lessee  for  three  years  assigns  his 

(a)  Before  Lord  Tenterden  C.  J.,  LiUledaU,  Parke,  and  Paltemm  Ja. 
(6)  1  IaL  Maym.  99. 

term 
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term  for  four  years,  or  demises  the  house  for  four  years^        18S2. 
it  16  an  assignment  of  his  interest :  and  it  appears  from       'I 
Palmer  ▼•  EdvMirdsla)^  that  wherever  the  whole  interest        againtt 

WooLLComx. 

IS  conveyed  and  no  reversion  left,  that  is  an  assignment 
That  case  also  explains  Potdtney  v.  Holmes  {b\  and  shews 
that  a  reservation  of  the  rent  to  the  party  transferring 
fais  interest,  and  not  to  the  original  lessor,  makes  no 
difference.  In  Parmenter  v.  Webber  (c)  though  the 
terms  of  the  agreement  were  such  as  clearly  shewed  that 
an  underlease  was  contemplated,  yet  as  the  whole  interest 
was  transferred,  the  Court  of  Common  Pleas  held  that 
it  was  an  assignment.  The  same  principle  is  recognized 
m  Preece  v.  Con-ie  {d).  Then  if  the  deed  of  1818  was 
an  assignment,  the  term  was  merged  in  the  fee-simple 
by  the  conveyance  of  1820.  In  equity,  indeed,  a  merger 
may  be  permitted  to  take  effect  or  not,  according  to  the 
apparent  intention  of  parties,  and  the  interests  to  be 
affected:  this  is  laid  down  in  Donisthorpe  v.  Porter  (e) 
and  is  exemplified  there,  and  in  St.  Paid  v.  Lord  Dud- 
ley{g)  and  Thomas  v.  Kemei/s{h).  But,  at  law,  the  views 
or  beneficial  interests  of  parties  will  not  control  the 
operation  of  a  deed  creating  a  merger,  Co.  Litt.  54  &, 
Utben  V.  Godfrey  {i\  Lemis  Bowleses  case  (^*)f  Webb  v. 
Russell  {[).  [Lord  TenterdenCi.  That  decision  excited 
a  great  deal  of  feeling  at  WestminsterJ]  It  shews  that 
the  rule  of  law  is  unbending.  Thre^r  v.  Barton  (m)  cited 
in  that  case^  is  a  strong  authority  on  the  same  point. 
The  rule  is  also  recognized  in  the  late  case  of  Burton  v. 

(a)  1  Doug.  187.  note.  {b)  1  Stra.  405. 

(c)  8  TaunL  593.  {d)  S  Bmgh.  24. 

(e)  Jimb,  60a  (g)   15  Fes.  167. 

(h)  2  Fern.  348.  (ij  3  Dyer,  3096.  n.  78.  ed.  1794. 

i*)  11  Rep.  S3  b.  </)  3  T.  R.  393. 


(m)  Moor.  94. 
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18S2.  Barclay  {a).  Other  cases  are  referred  to,  and  the  doc- 
^"^  trine  on  this  subject  discussed,  in  S  Preston  on  Convey^ 
ngahut       ancingy  c.  5.  p.  43.  3d  ed.     In  the  deed  of  1820,  now  in 

WOOLLCOMBK* 

question,  it  was  not  the  intention  or  interest  of  the  par- 
ties (though  it  was  the  interest  of  the  Hicks*s)  that  the 
term  should  not  merge.  But  at  all  events  it  did  so  in 
point  of  law,  and  the  defendant  hsL^  no  longer  any  right 
to  retain  the  300/. 

9 

R.  Bayly  contrk.  If  the  plaintiff  succeed  in  this  case 
it  is  clear  some  one  must  be  defrauded.  The  lease  of 
1818  was  not  an  absolute  demise,  but  only  carried  a 
contingent  interest,  to  have  effect  if  the  lessee  should 
perform  the  covenants  in  the  original  indenture :  if  they 
were  QOt  performed,  a  right  of  re-entry  was  to  accrue. 
Such  an  interest  would  not  merge  in  the  fee.  The  case 
does  not  state  an  entry  upon  the  premises  by  Paige^  or 
any  person  claiming  by  virtue  of  the  deed  of  1818;  the 
defendant,  therefore,  could  have  only  an  interesse  ter- 
mini under  that  deed.  Miller  v.  Green  (i) ;  and  of  this 
there  could  be  no  merger.  [^Patteson  J.  The  deed  states 
Paige  to  be  in  possession.]  Several  ancient  cases  have 
been  cited  to  shew  that  a  merger  will  take  place,  though 
contrary  to  the  evident  intention  of  the  parties.  But 
the  rule  in  later  times  has  been  to  give  greater  effect  to 
the  intention,  as  is  fully  laid  down  in  Roe  d.  Earl  Berkt' 
ley  V.  The  Archbishop  of  York  (c),  by  Lord  Ellenboroughy 
who  cites  the  maxim  ^^  verba  intention!,  et  non  h  contra, 
debent  inservire,"  and  refers  to  several  cases  on  this 
point.  Here  it  evidently  was  not  intended  that  the  term 
should  be  considered  as  merged  or  surrendered.     A 

(a)  7Bingh.  756.  (6)  8  Bm^h.  92.  (c)  6  Eati,  104. 

yearly 
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•yearly  rent  was  reserved  by  the  lease^  and  this,  by  the        18d2« 
indenture  of  1820,  Paige  covenanted  to  pay  during  the 
term.     His  doing  so  is  made  a  condition  precedent  to   ^^  offtina 
the  defendant's  payment  of  the  300/.     The  lease  was 
not  to  commence  till  1821.     A  right  of  re-entry  is  re- 
served by  the  lease  if  the  rent  should  not  be  paid,  or 
the  covenants  in  that  or  the  original  lease  not  per- 
formed; and  those  covenants  are  expressly  referred  to 
in  the  deed  of  1820.     The  intention  that  Chapmaris 
term  shall  merge  and  be  extinguished  is  specifically  de- 
clared in  that  deed ;  but  nothing  of  the  kind  is  said  as 
to  the  term  granted  in  1818.     The  declaration  states 
that  the  300/.  were  to  be  paid  to  Paige^  if  he  should 
have  paid  the  yearly  rent  of  42/.     No  fulfilment  of  that 
condition  is  alleged. 

FoUett  in  reply.  It  is  averred  that  Paige  kept  all  the 
covenants  in  the  indenture  of  1818  by  him  to  be  per- 
formed, and  that  is  not  denied.  The  lease  did  not 
depend  upon  any  contingency  that  could  >  prevent  its 
merging.  The  only  contingency  to  which  it  was  subject, 
,  was,  if  the  right  of  the  Hicks^s  or  any  of  them  should 
continue  to  the  end  of  sixty-two  years.  In  Palmer  v. 
JEdwards{a)f  there  was  a  proviso  of  re-entry  in  the 
deed  which  was  there  held  to  be  an  assignment.  As  to 
the  non-averment  of  an  entry  under  the  deed  of  1818,  it 
will  not  now  be  presumed  that  there  was  no  entry.  The 
case  does  not  raise  any  question  upon  it.  It  is  true  the 
intention  of  parties  is  to  be  r^arded  in  construing  deeds, 
but  no  case  has  been  cited  to  shew  that  such  intention 

• 

can  tsontrol  the  legal  effect  of  a  deed  by  which  a  term 

(a)  1  Doug.  187.  note. 

Q  q  3  merges* 
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18S2.        merges.    Some  estate  at  least  passed  by  the  deed  of  1818« 
"  Where  is  it,  since  the  deed  of  1820,  if  not  in  the  defend- 

Thoric 

againu        ant  ?     Clearly  it  vested  in  him  by  that  conveyance,  witb 
an  immediate  reversion  in  fee,  in  which  it  merged* 

Cur.  adv.  twft. 

Lord  Tenterden  C.  J.  now  delivered  the  judgmenl 
of  the  Court.  This  cause  came  before  the  Court  npoo 
a  special  case;  the  question  being  whether  a  term  of 
years  granted  in  the  year  1 759,  had  become  merged  io 
the  fee  and  inheritance  of  tlie  land  thereby  demised. 

The  action  was  covenant  on  an  indenture  made  in  Au- 
gust  1820.  (His  Lordship  then  stated  the  pleadings  whidi 
are  set  out  above.)  By  the  special  case  it  appears  that 
the  lease  of  1759  was  for  a  term  of  ninety-nine  years,  if 
three  persons  of  the  name  of  Hicks  should  so  long  live; 
This  lease  afterwards  became  vested  in  two  of  those  per- 
sons, and  another  of  the  same  name;  and  in  the  year 
1818,  the  persons  in  whom  it  was  so  vested,  executed  a 
deed  purporting  to  be  a  demise  of  the  land  to  Peter  Paige 
for  the  term  of  sixty^two  years,  if  their  right  and  interest 
should  so  long  continue,  at  the  yearly  rent  of  63/.  pay- 
able in  equal  third  parts  to  each  of  those  three  persons; 
tlie  habendum  being  from  the  25th  of  March  1821. 
Before  the  date  and  execution  of  this  deed,  Peter  Paige 
bad  become  the  purchaser  of  the  fee  of  the  demised  land, 
and  had  mortgaged  it  for  1000  years  to  one  Joseph  Chap^ 
man  as  a  security  for  1000/. 

In  1820  Peter  Paige  sold  and  conveyed  the  koid  io 
the  defendant  by  the  indenture  on  which  the  action  was 
brought.  To  this  indenture  the  Hicks^s  were  not  parties^ 
but  Joseph  Chapman  was  a  party  and  received  his  mort- 
gage money,  and  assigned  bis  term  to  the  defendanti  that 

it 
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it  might  be  merged  in  the  inheritance.    The  deed.exe-       1832. 
cuted  by  the  Hicks* s  to  Paige  was  recited  in  this  convey-       ^"^ 
ance   to   the  defendant,  and  it  is  obvious  that  all  the       agtdmi 
parties  to  that  conveyance  considered  the  instrument  to 
be  a  good  lease,  and  the  rent  of  42/.  (Peter  Paige  having 
purchased  the  share  of  one  of  the  Hicks^s)  to  be  a  charge 
upon  the  land,  and  provision  was  made  for  indemnifying 
the  defendant  against  it.     It  was  so  considered  during 
the  life  of  Peter  Paige,  and  the  42/.  a  year  was  paid  for 
some  short  time  after  his  death. 

But  it  was  now  contended  that  the  instrument  exe- 
cuted by  the  Hicks* s  in  1818  was  not  a  lease,  but  operated 
in  law  as  an  assignment  of  the  entire  residue  of  the  term 
granted  by  the  lease  in  1759:  and  that  although  that 
term  might  not  be  merged  in  the  inheritance  immediately 
by  reason  of  the  intervening  term  of  years  then  vested  in 
Chapman^  yet  that  it  did  become  merged  by  the  opera- 
tion of  the  conveyance  in  1820  as  soon  as  the  term  came 
in  esse,  if  not  before,  and  consequently  the  42/.  a  year 
was  no  longer  a  charge  upon  the  land. 

We  have  reluctantly  come  to  that  conclusion,  by  reason 
of  the  prejudice  to  the  Hicks%  but  the  principles  of  the 
law  on  this  subject  are  plain,  and  the  authorities  quoted 
by  Mr.  Follett  are  unanswerable. 

The  deed  of  1 8 1 8  left  no  reversion  in  the  Hick^s ;  the]r 
entire  interest  passed  by  it;  and  when  that  takes  place 
the  deed  operates  as^n  assignment,  whatever  be  the  form, 
of  wordg  used  in  it. 

That  entire  interest,  having  thus  become  vested  in 
Peter  Paige,  passed  by  his  conveyance  to  the  defendant : 
the  intervening  term  of  1000  years  was  merged,  and  the 
term  created  by  the  lease  of  1 759  became  merged  also. 

On  the  behalf  of  the  defendant  however,  it  was  urged 

Q  q  4  that 
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that  no  entry  being  stated  in  the  case,  the  term  was  not 
vested,  but  the  defendant  had  only  an  interesse  terminL 
It  is  not  necessary  to  consider  what  might  be  the  effect 
of  such  an  interest,  because  it  is  not  usual  to  aver  ao 
entry  in  a  special  case,  whatever  may  be  necessary  on  a 
special  verdict,  and  the  facts  stated  furnish  sufficient 
evidence  of  an  entry,  because  the  42/.  was  paid  for  some 
lime  after  the  25th  of  March  1821,  and  at  least  on  one 
occasion  by  the  defendant  himself. 

Fostea  to  the  plainti£ 


Tuesday, 
Uay  8th. 

u^d  ^Pf    A  bond  to 

replace  stock 
at  a  certain 
day,  and  in  the 
mean  time  pay 
dividends, 
became  for- 
feited by  non- 
payment of  the 
dividends. 
The  arrears 


Anne  Sammon  against  Miller. 


l^EBT  on  a  bond  for  3485/.,  dated  October  9th,  1815, 
the  condition  of  which  was  that  the  defendant  should 
re-invest,  on  or  before  the  9th  of  October  1820,  tlie  sum  of 
12000/.  navy  5  per  cent  bank  annuities  in  the  name  of  the 
plaintiff,  which  stock  she  had  sold  out,  and  the  produce  of 
which  she  had  lent  to  the  defendant;  and  that  he  should 


were  afterwards  in  the  mean  time  pay  her  the  sums  which  would  have  been 

paid.     The  . 

obligor  became    due  as  the  dividends  of  such  stock.    Plea,  that  on  the  28th 

insolvent,  and 

being  in  prison,  ot  May  1819,  the  defendant  was  duly  discharged  from  the 

petitioned  for  .  ,     ,  ,  it..  ^  »^ 

said  debt  under  the  msolvent  act  53  G.  8.  c.  102.  Re- 
plication, that  the  defendant  was  not  duly  discharged, &c.y 
upon  which  issue  was  joined.  At  the  trial  before  Liord 
Tenterden  C.  J.  at  the  sittings  in  Middlesex  after  Michael^ 
,    mas  term  1 830,  a  verdict  was  found  for  the  plaintiff,  subject 

ing  yet  arrived,  ... 

and  there  being  to  the  opinion  of  this  Court  upon  the  followini!  case:  — 

no  dividends  m 

arrear:  Held,         In  1817,  the  defendant  having  made  default  in  paying 
in«ert  the  bond    the  above  dividends,  an  action  was  commenced  against 

in  his  schedule 

bi  debts,  and  was  entitled  to  be  discharged  from  it  under  the  act. 


his  discharge 
under  the 
then  existing 
Insolvent  act 
S3  0. 5.  c.  102. 
the  time  for 
replacing  tha 
stock  not  hav- 


/  :■: 


'.»'.  rn 
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him. 
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him,  upon  which  he  paid  the  arrears  then  due;  and  for        18S2. 
better  securing  the  dividends  and  re-investment  of  stock        """^ 

Sammok 

above  mentioned,  gave  a  warrant  of  attorney  to  confess  agnUut 
judgment  in  an  action  by  the  plaintiff  for  3485/.,  money 
borrowed.  On  the  7th  of  Januaty,  1819,  judgment  was 
signed  thereon.  On  the  3d  of  May  in  the  same  year, 
the  defendant  being  in  custody  at  the  suit  of  one  Street^ 
petitioned  the  insolvent  debtors'  court  for  his  discharge, 
and  included  the  plaintiff  in  his  schedule,  as  a  creditor 
for  21 50/.,  describing  the  debt  as  follows:  — 

<<  For  2000/.  navy  5  per  cent  bank  annuities  lent  by 
her  to  me,  with  the  current  half  year's  dividends  thereon. 
To  secure  the  replacing  of  this  stock  on  the  9th  of  Octo* 
ber  1820,  and  the  payment  of  the  dividends  in  the  mean 
ttme^  she  holds  my  bond,  and  has  a  judgment  entered 
upon  a  warrant  of  attorney." 

When  the  petition  was  heard  (in  the  same  month  of 
May\  there  was  no  dividend  in  arrear.  1  he  defendant 
obtained  his  discharge.  If  the  Court  should  be  of  opinion 
that  the  discharge  was  a  bar  to  this  action,  a  verdict  was 
to  be  entered  for  the  defendant.  This  case  was  argued 
on  a  former  day  by 

Campbell  for  the  plaintiK  It  may  be  admitted  that  if 
this  had  been  a  case  under  the  bankrupt  laws,  the  bond, 
having  once  been  forfeited  at  law,  would  have  become  a 
debt  proveable  under  the  commission  (though  there  were 
DO  arrears  unpaid  at  the  time),  and  the  bankrupt  would 
have  been  discharged  from  such  debt  by  his  certificate, 
Perkins  v.  Kemplaiid  (a),  Wyllee  v.  Wilkes  (i).  Ex  parte 
Leitch  (c),  Ex  parte  Day{d).     A  bankrupt  obtaining  his 

(a)  2  W,  BU  1106.  (6)  2D<mg,  519. 

(c)  C4»okt*i  Bankrupt  Law,  149.  {d)  7  Vet,ZQ\. 

certificate 
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certificate  was,  by  5  6.2.  c.  SO.,  discharged  from  all  debts 
by  him  due  or  owing  at  the  time  of  the  bankruptcy. 
But  there  is  no  corresponding  provision  in  the  insolvent 
act  5S  G.  3.  c.  102.,  which  was  in  force  when  the  defend- 
ant obtained  his  discharge.  Sect  21.  of  the  statute  will 
be  relied  upon  (a) ;  that  section,  however,  applies  to 
sums  €f  momy  payable  by  virtue  of  the  bond,  &c.  and 
proveable  before  the  Court  It  could  not  apply,  in  such 
a  case  as  this,  to  the  security  itself,  which  (as  far  as  it 
comes  in  question  here)  was  not  for  the  payment  of 
money  but  for  the  doing  of  an  act,  namely,  replacing 
stock.  It  was  an  obligation,  under  a  penalty,  to  pur- 
chase a  commodity  at  a  future  day.  The  plaintifi^  if  she 
claimed  to  be  a  creditor  when  the  defendant  petitioned, 
must  have  done  so  on  the  ground  that  he  was  to  perform 
something  at  a  time  not  then  arrived,  the  non-perform- 
ance of  which  would  entitle  her  to  put  in  force  the 
security  she  held.  That  is  not  within  the  intention  of  the 
act  How  could  the  insolvent  state  a  debt  in  his  sche- 
dule,  the  amount  of  which  would  depend  upon  the  value 


(a)  Which  enacts,  **  That  all  aod  every  creditor  and  creditors  of  anj 
prisoner  who  shall  be  discharged  by  virtue  of  this  act,  for  any  sum  or 
sums  of  money  payi^le  by  way  of  annuity  or  otherwise  at  any  future 
time  or  times,  by  virtue  of  any  bond,  covenant,  or  other  security,  of  any 
nature  whatsoever,  shall  be  entitled  to  be  admitted  a  creditor  or  creditors^ 
and  to  receive  a  dividend  or  dividends  of  the  estate  of  such  prisoner,  in 
such  manner,  and  upon  such  terms  and  conditions  as  such  creditor  or 
creditors  would  have  been  entitled  unto  such  dividends  by  the  laws  now 
in  force  if  such  prisoner  had  become  bankrupt,  and  without  prejudice  in 
future  to  their  respective  securities,  otherwise  than  as  the  same  would 
have  been  affected  by  proof  made  in  respect  thereof  by  the  creditor  under 
a  commission  of  bankrupt,  and  a  certificate  obtained  by  the  bankrupt 
under  such  commission,  but  subject  nevertheless  to  the  terms  of  the 
engagement  of  such  prisoner  for  future  payment  of  his  or  her  debts,  in 
case  such  prisoner  should  become  able  to  pay  the  same  as  hereinbefore 
directed. 


of 
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of  stock  in  the  following  year?    The  discharge  under        18d2« 
this  statute  could  only  be  from  liquidated  demands, 

Sammok 

.Uoyd  V.  PeeU(a).  The  same  doctrine  was  held  in  ofsaUui 
Wilmer  ▼•  White  {b)  upon  the  construction  of  the  words 
^*  debt  or  sum  of  money ''  in  the  more  recent  act  7  G.  4. 
r.  57.  5. 61.  It  may  be  said  that  sect.  32.  of  the  SS  6. 3. 
c.  102.  contains  some  words  relative  to  the  insolvent's  dis- 
charge from  <<  any  cause  of  action"  or  <^  debt  or  demand," 
more  comprehensive  than  those  in  the  former  part  of  the 
act,  but  this  clause  is  framed  with  a  view  only  to  the 
mode  of  pleading  a  discharge  under  the  statute,  and  not 
meant  to  extend  the  relief  given  by  the  previous  sections. 
(A  second  objection  was  that  the  order  for  the  defendant's 
discharge  did  not  specify  the  creditors  and  persons  from 
whose  demands  he  was  entitled  to  be  discharged,  pur-* 
suant  to  5. 10.  of  the  statute,  and  was  therefore  void :  but 
on  reference  to  54  6.  S.  c.  23.,  which  was  in  force  when 
the  order  was  made,  it  appeared  that  that  act,  {s.  70» 
rendered  such  enumeration  in  the  order  unnecessary.) 

F.  PoUocJc  contri.  The  insolvent  debtors'  court  bad 
power,  under  the  act  of  the  53  G.  3.  c.  102.,  to  dis- 
charge the  defendant  from  this  cause  of  action.  It  is 
admitted  that  if  this  were  the  case  of  a  bankrupt,  the 
certificate  would  be  a  discharge  from  the  bond ;  and  it 
is  clear  from  Ex  parte  Groome  (c),  and  Ex  parte  Win^ 
Chester  {d)y  that  long  before  the  passing  of  that  act,  if  a 
bond  was  forfeited  before  bankruptcy,  it  was  considered 
as  a  debt  proveable  under  the  commission.  It  could' 
make  no  difference  whether  the  condition  was  payment 
of  money  or  the  doing  of  an  act;  if  the  amount  due  by 

(a)  ZB.iA.  407.  {h)  6  Bingh.  291. 

(e)  \AthA\S.  (d)  Ibid. 

reason 
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.1 882.        reason  of  the  forfeiture  could  be  ascertained,  the  penalty 
still  became  a  debt.     [Lord   Tenterden  C.  J.    A  bail- 

Sammov 

affiUat  bond,  when  forfeited,  is  considered  as  constituting  a 
debt]  There  can  be  no  reason  for  assuming  that  the 
legislature  in  passing  the  insolvent  act  5S  G.  3.  c.  102., 
overlooked  the  class  of  cases  to  which  Ex  parte  Groome 
and  Ex  parte  Wimhester  belong.  Their  object  was  to  give 
a  relief  at  least  as  extensive  as  that  under  the  bankrupt 
laws;  and  the  words  are  sufficiently  comprehensive  to 
include  the  demand  in  question.  It  is  not  necessary  to 
rely  merely  on  sect  21.  Sect.  1.  provides,  that  every 
person  who  shall  be  a  prisoner  as  there  specified  ^'  for 
or  by  reason  of  any  debt,  damage,  costs,  sum  or  sums 
of  money,  or  contempt  for  non-payment  of  money,  and 
who  shall  have  been  in  actual  custody  upon  some  pro- 
cess for  some  or  one  of  the  said  debts  or  demands''  for 
three  calendar  months,  may  petition  for  his  discharge, 
stating  in  his  petition  ^'  the  amount  of  the  debts  or 
sums  of  money"  for  which  he  is  detained,  and  praying 
to  have  liberty  against  the  ^*  demands"  for  which  he  Is 
in  custody,  and  against  the  ^^  demands"  of  the  creditors 
named  in  his  schedule:  and  the  schedule  is  to  describe 
the  persons  claiming  to  be  creditors,  with  the  nature 
and  amounts  of  such  ^*  debts  and  claims."  These  terms 
Include  every  demand  which  could  be  calculated  and 
turned  into  money :  there  is  no  reason  that  they  should 
not  extend  to  a  forfeited  bond,  although  no  equitable 
right  should  yet  have  accrued  in  respect  of  it  In  bank- 
ruptcy such  bond  would  have  been  proveable,  and  it  is 
clear  the  legislature  intended  it  to  be  so  here.  Sect.  21. 
does  not  profess  to  give  any  new  or  further  relief  than 
is  provided  by  the  former  clauses,  but  by  the  words 
there  used  it  is  evidently  assumed  that  those  clauses  are 

to 
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to  operate  as  a  discharge  from  securities  like  the  pre-        1882. 
sent.     Sect.  32.  supports  the  same  construction.     Ex 

Sammov 

parte  Groome  and  Ex  parte  Winchester  {a\  support  it  in  against 
principle.  [Patteson  J.  Perkins  v.  Kempland  (6)  is  very 
like  this  case  in  its  circumstances.]  In  practice,  bonds 
like  this  are  proved  under  commissions.  The  obligee  is 
clearly  entitled  to  some  indemnity,  whatever  be  the  rule 
of  calculation ;  and  it  is  sufficient  in  this  case  to  shew 
that  the  bond  having  been  once  forfeited,  there  was  a 
debt,  or  demand,  or  cause  of  action.  ILittledale  J.  In 
Utterson  v.  Vernon  {c)  Lord  Kenyan  held,  that  the  price 
of  the  stock  on  the  day  of  the  bankruptcy  was  the 
amount  recoverable  by  the  plaintiff.  Parke  J.  In  Ex 
parte  Fisher  {d)  a  bond  was  given  with  1000/.  penalty,  for 
replacing  550/.  in  three  years,  and  paying  the  dividends 
in  the  mean  time ;  before  the  end  of  the  three  years  the 
obligor  became  bankrupt,  and  the  bond  had  been  for- 
feited by  non-payment  of  dividends :  and  the  Vice-Chan- 
cellor  there  said,  ^'  The  bond  being  forfeited  at  the  time 
of  the  bankruptcy,  there  was  then  a  legal  demand  for 
the  penalty.  The  amount  of  the  penalty  would,  upon 
proof  of  the  debt  under  the  commission,  have  been 
reduced  upon  equitable  principles  to  the  then  actual 
value  of  550/.  stock."]  Another  point  in  favour  of  the 
defendant  is,  that  a  judgment  had  been  entered  up 
under  the  warrant  of  attorney,  for  the  penalty  of  the 
bond,  so  that  it  had  been  turned  into  a  complete  debt 
of  record,  for  which  the  plaintiff  might  have  proved  in 

the  insolvent  debtors'  court. 

Cur.  adv.  vult. 

(a)   1  Aik,  115.  (6)  iSh-W.  Bl.  1106. 

(c)  3  T.  R»  539.     Over.niled,  4  7.  22.  570.,  (between  Um  itme  par- 
ties,) on  a  ground  not  affecting  this  point, 
(c/)  BuckU  Caset  in  Bankruptcy,  188. 

Lord 
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Sammon 
agahui 


Lord  Tenterdbn  C.  J.  now  delivered  the  judgment 
of  the  Court  We  are  clearly  of  opinion  that,  the  bond 
being  forfeited,  the  penalty  became  a  debt  from  wbidi 
the  insolvent  was  aidded  to  be  relieved  by  the  order  of 
the  inscdvent  court.  It  is  not  necessary  to  decide  for 
wkflt  amoant  the  creditor  would  have  a  right  to  prove, 
but  the  case  ifir  parte  Fuker  (a)  seems  to  leave  no  diffi- 
culty in  that  respect    The  verdict  must  be  entered  for 

the  defendant. 

Postea  to  the  defendant. 


(a)  Buck*t  Catet  m  Bankrvptcyt  188.    And  see  Eg  parte  Day,  7  Veu  501. 


Tuewday^ 
J/oy  8th. 


Cumberland^  and  Ann  his  Wife,  against 

Kelley. 


The  grant  of 
an  annuity,  in 
ooosideration 
of  government 
stock  trane- 
ferred  from  the 
grantee  to  the 
grantor,  need 
not  be  regis- 
tered under  the 
statute  n  G.3, 
e.  26.    At  least 
the  want  of  a 
memorial  is 
no  objection, 
if  it  be  nol 
shewn,  by  the 
party  seeking 
to  set  aside  5ie 
annuity,  that 
the  transfer 
was  only  a 
colour  for  an 
advance  of 
money,  to  be 
raised  by  sale 
of  the  stock. 


T^EBT  on  an  annuity  bond,  bearing  date  the  10th  of 
April  181S,  given  by  the  defendant  to  the  plaintiff 
Ann  while  unmarried.  The  condition  of  the  bond,  as 
set  forth  in  the  declaration,  recited  that  the  said  Ann  had 
agreed  with  the  defendant  for  the  purchase  of  an  annuity 
of  202.  for  her  life,  in  consideration  of  the  transfer  of 
SSS/.  three  per  cent  consols  then  standing  in  her  name 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  Englatid;  and  that  the  said  Ann  at  the  time  of  the 
sealing  and  delivering  of  the  said  obligation  had,  that 
day,  well  and  truly  transferred  the  sum  of  SSSL  three 
per  cent  consols  in  the  books  of  the  said  Governor  and 
Company  into  the  name  of  the  defendant,  the  receipt 
and  transfer  whereof  he  thereby  acknowledged.  The 
action  was  for  non-payment  of  arrears.     The  defendant 

pleaded 
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pleaded  among  other  things,  that  no  memorial  of  the 
said  writing  obligatory  by  which  the  above-mentioned 
annuity  was  granted,  had  been  enrolled,  pursuant  to  the 
act  of  17  G.  3.  (c.  26.)  "  for  registering  the  grants  of  life- 
annuities,"  wherefore  the  said  writing  was  null  and  void. 
Replication,  that  no  such  memorial  was  requisite^  for 
that  the  said  writing  obligatory  was  not  a  deed,  bond,  Slc 
within  the  meaning  of  the  act.  Demarrer  to  the  replica- 
don,  as  tendering  a  mere  issue  in  law.  Joinder  in 
demurrer.  This  case  was  argued,  as  to  the  sufficiency 
of  the  plea  (the  replication  being  clearly  bad),  in  Michael- 

m 

nuts  term  1831,  by  Coleridge  for  the  defendant  and  R.  V. 
Richards  for  the  plaintiffs,  and  the  Court  then  desired  to 
hear  the  case  further  argued,  unless  the  defendant's 
counsel  should  think  proper  to  amend ;  observing  that 
the  question  was  difficult,  and  had  not  arisen  before. 
The  case  was  now  re-argued. 


18S2. 


offnnU 
Kkllxv. 


N.  R.  Clarke  for  the  defendant.  This  was  an  annuity 
granted  for  a  pecuniary  consideration,  and  ought  to  have 
been  registered  pursuant  to  the  statute  17  G.  3.  c.  26.  (a), 

which 

(a)  The  act  17  G>  5,  c.  S6.  s.  1.  redtea,  that  **.Tbe  pernicious  practice 
of  raising  money  by  tbe  tale  of  life  annuities  hath  of  late  years  greatly 
increased,  and  is  much  promoted  by  the  secrecy  with  which  such  trans- 
actions are  conducted.*'  It  therefore  enacts,  that  a  memorial  of  every 
deedf  whereby  an  annuity  shall  be  granted  for  life  or  lives,  ftc.  shall  be 
enrolled  as  there  directed;  and  shall  contain  among  other  things*  the 
consideration  or  considerations  of  granting  such  annuity,  otherwise  every 
such  deed  shall  be  null  and  void.  Section  3.  enacts,  that  in  every  annuity- 
deed  the  consideration  really  and  hook  fide  (which  shall  be  in  money 
only),  and  also  the  name  or  names  of  the  person  or  persons  by  whom, 
and  on  whose  behalf,  the  said  consideration,  or  any  part  thereof,  riiall  be 
advanced,  shall  be  fully  and  truly  set  forth  and  described  in  words  at 
length,  otherwise  the  deed  shall'  be  void.  Section  4.  enacts,  that  **  if  any 
part  of  the  consideration  shall  be  returned  to  the  person  advancing  the 
same ;  or,  in  case  the  consideration  or  any  part  of  it  is  paid  in  notes,  if 

any 
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againtt 
KxLLir. 


which  was  in  force  when  the  deed  was  executed.  The 
object  of  the  act  was  to  regulate  the  purchase  and  sale  of 
annuities.  But  the  mention  of  ^^  raising  money  by  sale 
of  life-annuities,"  in  the  preamble,  the  clause  in  s.  3. 
requiring  the  consideration  to  be  ^^  in  money  only,**  and 
the  exception  in  s.  8.  of  annuities  granted  ^^  without 
regard  to  pecuniary  consideration,"  must  not  be  taken 
as  confining  the  operation  of  the  act  to  annuities  granted 
for  tnaneyf  in  the  strict  sense  of  that  word.  Crossley  v. 
Arkwrig^t  (a),  Wright  v.  Reed  (A),  Morris  v.  fVall  (c), 
Crespigf^y*  tVittenoom  {d),  Kelfev,  Ambrosse(e\  Poole  y. 
Cabanes(g)t  shew  that  it  is  not  so  limited.  That  the 
consideration  might  be  paid  in  notes,  appears  from 
the  act  itself,  5.  4.  The  intention  of  this  statute,  namely, 
that  the  sale  of  annuities  should  no  longer  be  transacted 
in  secret,  might  be  easily  evaded,  if  the  necessity  of 
enrolment  could  be  prevented  by  a  transfer  of  stock. 


any  of  the  notes,  with  the  privity  and  consent  of  the  person  advancing 
the  same,  shAll  not  be  paid  when  due,  or  shall  be  cancelled  or  destroyed 
without  being  first  paid ;  or,  if  the  consideration,  or  any  part  of  it,  is 
paid  in  goods ;  or  if  any  part  of  the  consideration  is  retained  on  pretence 
of  answering  the  future  payments  of  the  annuity  or  any  other  pretence ;  *' 
in  every  soch  case  proceedings  to  enforce  the  deed  may  be  stayed  on 
motion,  and  the  court  may  order  the  deed  to  be  cancelled.  Section  8. 
provides,  that  the  act  shaU  not  eitend  to  <'any  annuity  or  rent-charge 
given  by  will  or  by  marriage  settlement,  or  for  the  advancement  of  a 
child ;  nor  to  any  annuity  or  rent  charge  secured  upon  lands  of  equal  or 
greater  annual  value,  whereof  the  grantor  was  seised  in  fee-simple  or  in 
fee-tail  in  poaeession  at  the  time  of  the  grant,  or  secured  by  the  actual 
transfer  of  stock  in  any  of  the  public  funds,  the  dividends  whereof  are  of 
equal  or  greater  annual  value  than  the  baid  annuity ;  nor  to  any  volun- 
tary annuity  granted  without  regard  to  pecuniary  consideration;  nor 
to  any  annuity  or  rent-charge  granted  by  any  body  corporate,  or  under 
any  authority  or  trust  created  by  act  of  parliament.** 
(a)  2  T.  B.  603.  (6)  3  T.  R.  554. 

(c)   1  A  4  P.  SOS.  (d)  4  T,  R.  79a 

(f)  7  T.  R.  551.  (g)  8  r,  R.  328. 
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Brawn  y.Daxthwaite{a)  may  be  cited  on  the  other  side:        1832. 
it  was  held  there,  that  an  annuity  granted  in  consider-    ^ 
ation  of  a  reversionary  interest  in  stock,  need  not  be        ngamtt 

Kbllky. 

enrolled :  but  here  the  consideration  is  not  a  reversion- 
ary, but  a  present  interest  in  stock.  Nothing  is  more 
frequent  in  practice,  than  to  deal  with  stock  &s  money ; 
as  in  the  purchase  of  estates,  where  payment  is  very 
commonly  made  by  a  transfer  in  the  funds.  Stock  is, 
in  fact,  scarcely  less  convertible  than  notes.  It  was  sug- 
gested on  the  last  argument  (&)  that,  for  any  thing  that 
appeared,  this  annuity  might  have  been  granted  with  the 
intention,  bon&  fide,  of  purchasing  so  much  stock  and 
holding  it;  and  not  of  turning  it  into  money.  But  if 
this  were  so,  it  should  be  shewn  by  the  grantee,  who  is 
cognizant  of  the  fact,  and  relies  upon  it. 

R.  V.  Richards  contr^.  It  does  not  appear  from  the 
deed  in  this  case,  that  the  consideration  was  pecuniary, 
and  the  defendant  ought  to  have  supplied  that  defect  by 
averment  in  his  plea.  To  bring  an  annuity  within  the 
act  as  requiring  registration,  the  consideration  must  be 
money,  bills  or  notes,  or  goods.  Crespigny  v.  ff?/- 
tenoom  (c),  Hutton  v.  Lewis  (d).  Doe  dem,  Johnston  v. 
Phillips  {e\  where  Chambre  J.  explains  Crossley  v.  Ark- 
aright  (^)  by  observing  that  in  that  case  ^'  the  con- 
sideration wholly  consisted  of  money  and  goods;  and 
goods  most  strongly  belong  to  the  class  of  annuities 
that  requires  registration."     The  observations  of  Lord 

(a)    1  Madd,  AA6, 

(Jb)  By  Parke  J.,  who  mentioned  Horn  ▼.  Ham,  7  East,  5291  as  decid- 
ing that  where  the  d^endant  relies  on  the  want  ot  a  mimorial,  it  rests 
with  him  to  shew  that  the  consideration  was  pecuniary,  if  that  does  not 
appear  from  the  bond  itself. 

(c)  4T.IL  79a  (rf)  5  T.  R.  639. 

(e)  1  Taunt.  356.  (g)  2  T.  R.  C03. 

Vol.  IIL  R  r  EUen- 
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18S2.        EUenborougk  in  Horn  v.  Horn  (a),  and  those  of  Bayley  J. 
"~"~"        in   Hick  v.   £?a/5  (5),    are   also    strongly   opposed  to 

CUMBSRLAMD 

^ainu  the  extension  of  the  statute  now  contended  for.  In 
Doe  V.  Phillips  (c)  Mansfield  C.  J.  says,  "  the  act 
would  embrace  a  case  of  fraudulent  evasion;"  but  if 
that  had  been  relied  upon  here,  the  fraud  should  have 
been  averred  in  pleading.  It  is  not  necessary  in  this 
case  to  establish  that  the  annuity  would  have  been 
exempt  from  registration  under  the  act  53  G.  3.  c.  141., 
but  there  are  cases  which  would  bear  out  that  proposition, 
though  by  sect.  10.  of  this  latter  act  it  is  provided  that 
the  statute  shall  not  extend  to  voluntary  annuities  granted 
^^  without  regard  to  pecuniary  consideration  or  monafs 
*morihP  In  Blake  v.  AttersoU  (d)j  Bayley  J.  considers  the 
second  section  of  that  act  (which  directs  the  form  of 
memorial)  as  evidently  contemplating  a  consideration  paid 
in  money,  notes  or  bills :  and  Littledale  J.  says,  *^  I  am 
clearly  of  opinion  that  to  bring  a  case  within  the  5S  6.  3. 
c.  141.,  there  must  be  an  actual  sale  of  an  annuity  for 
money,  bills  or  goods.''  The  same  view  of  it  is  taken 
in  James  v.  James  {e)  and  Tetley  v.  Tetley  {g).  It  is 
contended  that  although  stock  be  not  money,  bills,  or 
notes,  yet  it  is  equally  a  pecuniary  consideration  within 
17  G.  3.  c.  26.,  because  it  is  immediately  convertible  into 
these.  But  the  Court  cannot  say  that  three  per  cent, 
consols  were  so  at  the  time  when  this  annuity  was 
granted.  And  it  is  not  to  be  assumed  that  the  grantor 
meant  to  turn  them  into  money.  There  is  nothing  to 
shew  that  he  did  not  accept  the  stock  with  a  bonfi  fide 
intention  of  keeping  it  in  his  hands.  The  stock  itself 
cannot  be  regarded  as  a  pecuniary  consideration.     In 

(a)  7  EaU^  529.  {b)  AB.^C.  69. 

(c)  1  TaurU.  556,  (d)  2  B.  ^  C.  881«  882. 

(0  SB.^B.  702.  (g)  4  Bingh.  214. 

WVW- 
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Wildman  v.   Wildman  {a)  the  Master  of  the  Rolls  says,         1832. 
*•  there  is  a  great  diiTerence  between  a  transfer  of  stock        ""^ 

COMBXRLAMD 

and  payment  of  money.  The  interest  in  stock  is  properly  jngmmt 
nothing  but  a  right  to  receive  a  perpetual  annuity,  subject 
to  redemption ;  a  mere  right  therefore :  the  circumstance 
that  government  is  the  debtor,  makes  no  difference :  a 
mere  demand  of  the  dividends,  as  they  become  due, 
having  no  resemblance  to  a  chattel  moveable,  or  coined 
money,  capable  of  possession  and  manual  apprehension." 
Brawn  v.  Dowtkwatte  {b)  is  not  essentially  distinguish- 
able from  this  case :  it  is  true  the  interest  in  the  stock 
there  was  reversionary,  but  such  an  interest  may  be 
turned  into  money  as  well  as  a  present  interest  [^Parke  J. 
All  that  can  be  said  is,  it  is  not  quite  so  easily  con- 
vertible.] The  Vice-Chancellor  there  says,  **  this  case 
is  decided  by  Crespigny  v.  Wittenoqm{c\  which  is,  in 
principle,  the  same.*  Nothing  was  immediately  paid  to 
the  grantor.  Because  the  stock  might  have  been  imme* 
diately  sold,  it  is  not  therefore  to  be  considered  as  money." 
The  decisions,  then,  confine  the  meaning  of  these  statutes 
to  cases  where  the  consideration  is  strictly  money,  bills 
or  notes,  or  goods ;  that  is,  goods  in  the  mercantile  sense, 
and  which  may  be  tlie  subject  of  trover.  If  stock  may 
be  considered  money  for  one  purpose,  it  may  for  another. 
In  Jones  v.  Brinley  (rf)  the  defendant  had  agreed  to  pay 
the  plaintiff  a  certain  per  centage,  when  JP.  N.  should 
receive  any  money  through  the  plaintiff's  information. 
F.  N.  did,  through  such  information,  obtain  500/.  slock^ 
but  the  Court  held  that  this  did  not  entitle  the  plaintiff 
to  his  per  centage,  though  it  was  argued  that  the  stock 
ought  to  be  estimated  as  so  much  money,  into  which  it  was 

(a)  9  Tef.  177.  (6)   1  Madd.A46. 

{c)  4  r.  B.  790.  (d;  1  East,  1. 

R  r  2  con- 
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18S2.        convertible.     In  NightingaU  s.  Deoisme  (a)  it  was  held 
^  that  the  value  of  Ea^  India  stock  could  not  be  recovered 

Cumberland 

aj^ainu  in  an  action  for  money  had  and  received,  because  stock  is 
not  money.  The  same  was  decided  in  Waynam  v.  Bend{b) 
as  to  a  promissory  note  (in  an  action  by  the  indorsee), 
yet  a  good  note  is  readily  convertible  into  money.  And 
so  it  was  held  in  M^Lachlan  v.  Evans  [c\  as  to  the  value 
of  foreign  securities  which  had  never  been  turned  into 
money ;  though  it  might  have  been  different  (as  has  been 
determined  in  the  case  of  country  notes  (d) )  if  the  party 
to  whose  hands  they  came  had  treated  them  as  money. 
The  offence  of  usury  is  not  completed  by  taking  a  pro- 
missory note,  because  the  mere  giving  of  the  note  is  not 
a  payment  of  money  or  money's  worth,  Maddock  v. 
Hammett  (e).  These  cases  are  applicable  to  the  present, 
since  it  does  not  appear  upon  these  pleadings  that  the 
333/.  3  per  cents,  were  converted  into  money,  or  even 
that  the  transaction  was  not  a  bona  fide  purchase  of 
stock  by  the  defendant 

N.  R.  Clarke  in  reply.  Stock  may  not  be  money  for 
all  purposes,  but  it  is  a  sufficient  ^^  pecuniary  consider- 
ation" to  distinguish  an  annuity  from  voluntary  annuities 
granted  "  without  regard  to  pecuniary  consideration." 
Hutton  V.  Lewis  {g)  and  Horn  v.  Horn  (A),  were  cases 
clearly  not  within  the  mischief  of  the  act.  In  Hick  v. 
Keats  {i)  it  was  a  sufficient  ground  of  decision  that  the 
supposed  consideration  was  not  stipulated  for  at  the  time 
of  granting  the  annuity,  but  had  passed  long  before: 

(a)  5  Burr.  2589.  2  Sir  W.  BL  684.  S.  C.              (6)   1  Camp.  175. 

(c)  1  r.  4-  J.  58a  {d)  See  Tkkard  v.  BarOceiy  13  EaU^  Sa 

(e)  IT.R.  184.  Cg)  5T.TU  639, 

(A)  7  East,  529.  (i)  4  B,  i  a  69. 

and 
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and  the  decision  in  Blake  v.  AUersoU  (a)  went  on  the 
ground  that  there  was  no  consideration  moving  from  the 
grantee  to  the  grantor.  If  a  consideration  paid  in 
^^  money,  bills,  or  goods"  (as  there  stated)  will  bring  a 
deed  within  the  statute,  it  is  not  clear  that  stock  may  not 
answer  the  description  of  goods  sufficiently  for  this  pur- 
pose. 


CUMBBRLAMP 
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Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
was  not  an  annuity  deed  requiring  enrolment  under  the 
act  17  G.  3.  c.  26. :  the  other  statute  need  not  be  taken 
into  consideration.  It  is  clear  that  stock  is  not  ^^  money." 
Its  value  cannot  be  recovered  in  an  action  for  money  had 
and  received.  The  agreement  here  is  that  the  defendant 
shall  receive,  not  so  much  money,  but  a  certain  amount 
of  stock.  To  hold  that  a  deed  of  this  nature  does  not 
require  enrolment,  may  (as  it  has  been  urged)  give  rise 
to  inconvenience  and  fraud;  but  the  question  before  us 
is  merely,  whether  this  deed  is  or  is  not  within  the  mean- 
ing of  the  act.  It  is  possible  that  the  present  transaction, 
if  unravelled,  might  prove  to  be  within  the  mischief  of  the 
statute,  but  there  is  nothing  to  shew  that,  and  in  the  ab- 
sence of  any  averment  to  such  an  effect  we  have  no  right 
to  infer  an  intention  to  evade  the  law.  All  we  can  say 
is,  that,  stock  not  being  money,  this  deed  by  which  an 
annuity  is  granted  in  consideration  of  the  transfer  of 
stock,  does  not  come  within  the  statute,  as  a  deed  requir- 
ing enrolment. 


LiTTLEDALE  J.  The  act  17  G.  3.  c.  26.  is  shewn  by 
the  preamble  to  contemplate  the  raising  of  money  by  the 
sale  of  annuities,  and  sect.  8  exempts  from  the  operation 


(a)  2B.  ^  C.  875. 

Rr  3 


of 
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1832.        of  the  act  voluntary  annuities  granted  without  regard  to 
'         pecuniary  consideration.     The  first  section  directs  that 

CUMBB  ALAND  . 

agaifut  a  memorial  of  every  annuity  deed  there  described  shall 
be  enrolled  in  chancery,  and  shall  state  the  consideration 
for  granting  the  same :  and  sect.  3  requires  that  every 
such  deed  shall  set  forth  the  consideration  for  granting 
the  annuity,  which  consideration  shall  be  in  money  only. 
The  intention  of  the  act  is  further  explained  by  sect.  4, 
which  enacts  that  if  any  part  of  the  consideration  be 
returned,  or  if  any  part  be  given  in  notes,  which  are  not 
paid  when  due,  or  are  cancelled  or  destroyed  without 
being  first  paid,  or  if  the  consideration  or  any  part  of  it 
be  paid  in  goods,  proceedings  on  the  annuity  deed  may 
be  stayed  on  summary  application  to  the  Court,  which 
may  direct  the  deed  to  be  cancelled.  It  was  foreseen, 
that,  according  to  the  practice  commonly  adopted  in 
such  transactions,  a  part  of  the  consideration  to  be  stated 
in  the  deed  and  memorial  would  on  some  occasions  be 
returned,  or  would  be  paid  in  goods  of  a  mere  nominal 
value,  and  therefore  the  statute  gives  a  remedy  in  such 
cases  by  summary  application  to  the  Court.  All  this 
part  of  the  act  evidently  contemplates  cases,  in  which 
the  consideration  mentioned  in  the  deed  and  in  the 
memorial  would  be  money.  Here  that  is  not  so,  the 
consideration  stated  in  the  deed  being  stock.  This  can- 
not be  considered  a  voluntary  annuity,  that  is,  one  granted 
without  regard  to  pecuniary  consideration  according  to 
sect  8.  The  term  ^^  pecuniary  consideration,"  must 
relate  to  those  things  which  pass  as  money  in  the  ordi- 
nary intercourse  of  life.  A  note  perhaps  may  come 
within  that  description.  It  is  said  that  stock  does, 
because  it  is  convertible  into  money,  but  all  property  is 
so  with  more  or  less  difficultj'.     The  present  argument 

would 


Kkllit. 


IN  THE  Second  Year  of  WILLIAM  IV.  611 

would  apply  to  Bank  stock  or  India  stock: •then  why       18d2« 
not  to  shares  in  canal,  dock  or  mining  companies  ?  The       

CUKBKRLAKD 

fecility  with  which  a  thing  may  be  converted  into  money,        agavut 
does  not  make  it  a  pecuniary  consideration :  and  it  may 
be  observed  that  even  stock  lis  not  convertible  at  all 
times.     I  am  therefore  of  opinion  that  the  plaintiff  is 
entitled  to  judgment 

Parke  J.  I  am  of  the  same  opinion.  On  these 
pleadings  we  must  intend  that  the  annuity  deed  was  of 
a  kind  not  requiring  enrolment,  for  that  the  granting  of 
the  annuity  was,  on  the  part  of  the  grantor,  a  bon&  fide 
purchase  of  333/.  3  per  cent,  consols.  If  his  object  had, 
in  fact,  been  to  raise  money,  the  case  might  have  been 
different,  but  that  does  not  appear.  The  term  *^  pecu- 
niary consideration"  in  sect*  8  of  the  statute  is  sufficiently 
explained  by  Crespigny  v.  Wittenoom  (a)  to  mean  money, 
or  such  securities  for  money  as  bills  or  notes ;  and  that 
construction  is  supported  by  Hutton  v.  Lewis  {b)  and 
Horn  V.  Horn  (c),  and  the  cases,  upon  the  subsequent 
annuity  act,  of  James  v.  James  (d)  and  Tetley  v.  TetUy  {e\ 
Upon  these  pleadings  the  present  case  is  not  distinguish- 
able, in  principle,  from  those,  and  therefore  I  think  the 
deed  is  not  void  for  want  of  a  memorial. 

Patteson  J.  We  are  not  at  liberty  on  these  plead- 
ings  to  assume  that  the  transaction  was  a  fraud  upon  the 
act ;  and  all  that  appears  is,  that  the  grantor  makes  a 
purchase  of  so  much  stock,  to  be  paid  for  by  an  annuity. 

(a)  4  r.  JR.  790.  (6)  S  T.  R.  639. 

(c)  7  East,  5S9.  {d)  2  B.  f  £.  70S. 

(e)  4Bingh.2\4. 

R  r  4  This 
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1832.        This  falls  within  the  cases  that  have  been  referred  to, 
and  I  think  they  were  rightly  decided. 

Judgment  for  the  plaintiffs  (a). 


CVMBKRLAND 

agaifui 
Kkllbt. 


(a)  The  following  case  was  decided  in  Trinity  term  183S :  — > 


Friday^ 
June  1st 

A*  being  in- 
debted to  B., 
it  was  agreed 
between  them, 
that  in  lieu  of 
payment  A. 
should  by  bond 
secure  the  pay- 
ment of  an 
annuity  to  B.'s 
widow,  aAer 
his  decease, 
during  the  joint 
]i?es  of  A,  and 
the  widow.    B» 
died  in  1825, 
and  in  1828  A, 
executed  an  an- 
nuity deed  pur- 
suant to  the 
agreement : 
Held,  that  the 
deed  did  not 
require  enrol- 
ment under 
the  statute 
53  G.  3. 
c  141. 


Frost  against  Frost. 

Debt  on  a  bond,  dated  4tk  of  January  1828,  for  the  payment  of  9XXX3L 
The  condition  (set  out  on  oyer)  recited,  that  the  defendant  having  been 
some  years  indebted  to   T.  F,,  the  late  husband  of  the  plaintiffy  in  a 
large  sum  of  money,  upon  a  balance  of  accounts  between  them,  it  waa 
agreed,  that  in  lieu  of  payment  of  479/.,  part  of  such  balance,  the  de- 
fendant should  by  his  bond  secure  the  payment  after  the  decease  of  T.  F. 
to  the  plaintiff,  during  the  joint  lives  of  the  plaintiff  and  defendant,  of 
the  annuity  of  450/.,  which  annuity  was  stated  in  the  said  T.  F,*9  will 
to  be  settled  upon  the  plaintiff:    that   T,  F.  died  in  Novembtr  1825* 
and  that  the  annuity  had  been  paid  up  to  the  1st  of  November  1827: 
the  condition,  therefore,  was,  that  the  defendant  should,  during  the  said 
joint  lives,  pay  the  said  annuity  to  the  plaintiff  or  her  assigns,  on  the  )st 
of  November  in  every  year.     The  defendant  pleaded,   1.  Non  est  factum. 
2.  That  the  supposed  deed  was  executed  after  the  passing  of  the  annuity 
act  53  6.  3.  c.  141.,  and  that  no  memorial  thereof  was  enrolled  pursuant 
to  the  act.     3.  That  tlie  supposed  deed  was  entered  into  by  the  defendant 
after  the  passing  of  the  act,  upon  a  pecuniary  consideration,  viz.   1500L 
advanced  by  T,  F.  to  the  defendant  on  the  1st  of  October  1825,  as  the 
consideration  for  the  grant  of  the  said  annuity  ;  and  that  no  memorial 
was  enrolled,  &c.     4.   A  similar  plea,   stating  the  consideration  to  be 
479/.  advanced  and  paid  by  the  plaintiff  to  the  defendant.     Replication, 
joining  issue  on  the  first  plea,  demurring  generally  to  the  second,  and 
denying  that  the  considerations  were  as  alleged  in  the  third  and  fourth. 


i?.  F,  Richards,  in  support  of  the  demurrer,  relied  upon  the  view  taken 
by  the  Court  in  Cumberland  v.  ITelley  (supri)  of  the  two  annuity  acta 
17  G  3.  c.  26.  and  53  G.  3,  c.  141.  The  latter  act,  in  prescribtng  the 
form  of  memorial,  directs  that  the  **  pecuniary  consideration "  shall  be 
stated  as  there  laid  down ;  and  the  exempting  section  (g.  10.),  provides 
that  the  act  shall  not  extend  to  "  any  voluntary  annuity  granted  without 
regard  to  j>ecuniary  consideration  or  money* s  worth,"  The  intention  of 
these  clauses  is  explained  by  Bayley  J.  in  Blake  v.  AttersoU,  (2  B.  ^  C.  879.) 
and  Bctt  C.  J.  in  TeHey  v.  Tetley  (4  Bingh,  216.)  Those  cases,  and  Jama 
▼.  James  (2  B»  4*  -^*  702.),  clearly  shew  that  an  annuity  granted  on  a 
consideration  like  that  in  the  present  case,  docs  not  require  enrolment 
under  53  G.  3.  c  141.     [Lord  Tenlerden  C.  J.    Hick  v.  Eeats  (4  B.  ^  C. 

69.), 
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69.),  though  under  the  old  act,  is  very  like  this  case.]     The  Court  then 
called  upon 

N,  R*  Clarke  contrfL  An  annuity  given  for  an  antecedent  debt  may 
be  within  the  mischief  of  the  act.  The  object  was  to  prevent  improvident 
bargains  by  the  grantors  of  annuities.  That  evil  is  not  prevented  if  a  party 
having  advanced  a  sum  by  way  of  loan,  may»  whenever  he  pleases,  call 
for  his  money,  and  then  take  an  annuity  instead.  Tliis  cannot  be  said  to  be 
an  annuity  granted  without  regard  to  pecuniary  consideration  or  money's 
worth,  IParke  J.  The  advance  of  money  should  have  been  originally 
part  of  the  contract  under  which  the  annuity  b  granted.]  The  statute 
may  be  easily  evaded  if  a  grantee  may  say,  "  instead  of  advancing  money 
I  will  release  such  a  debt." 


6  IS 


1882. 


CUMXKRLAHD 

agamU 
KxLLar. 


Lord  Tkntkrdin  C  J.  That  is  not  the  present  case :  and  here  the 
annuity  might  never  have  become  payable.  To  make  an  enrolment 
necessary  there  must  be  at  least  something  analogous  to  the  sale  of  an 
annuity.     It  is  useless  to  go  into  the  cases. 

LiTTLiDALK  J.  This  wss  ouly  giving  what  was  considered  a  better 
security  for  an  already  existing  debt. 


Paiixk  J.  and  Taunton  J.  concurred. 


Judgment  for  the  plaintiff. 
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Wednesday,  The  KiNG  asraitist  E.  Brain. 

May  9tb. 


& 


-Bj  ancient  TNDICTMENT  Stated  that  the  defendant  on  the  16th 
▼estry  wm  to  of  Marchj  1 1  G.  4.,  and  long  before,    was   an   in- 

rector!  churdi-  habitant  of  and  residing  within  the  parish  of  Si.  Bar^ 
S^Tho*h^  /Aotom^w  the  Great,  Londorij  and  able  and  liable  to  serve 
•enred  the  office  ^f^g  ^^^^  ^f  constable  for  the  said  parish,  and  that  at  a 

of  upper  ■^ 

churchwarden,    meeting  of  the  trustees  for  putting;  in  execution  an  act 

and  other  pa.  ^  '  ® 

rithionerstobe   of  the  9  G.  3.  c  28.,  entitled,  &c.,  duly  holden  on,  &c. 

elected  by  the 

vestrymen.  The  aforesaid,  the  defendant  by  the  said  trustees,  so  met, 

modem  times  Consisting  of  thirteen  and  more,  to  wit,  J.  D.  and  C  c7., 

elect  as  Te^ry-  ^^-^  ^hen  being  the  churchwardens  of  the  said  parish, 

ISSkw^onW  ^'  '^'  ^"^  ^  ^'  ^^^^  '^^'"S  '^^  overseers  of  the  parish, 

who  had  been 

fined  for  not  serring  the  office  of  upper  churchwarden:    Held,   that  they  were  good 

vestrymen. 

By  an  act  of  parliament  for  paving,  lighting,  and  watching  the  streets  of  a  parish,  the 
rector,  churchwardens,  overseers  of  the  poor,  and  vestrymen,  were  appointed  trustees  for 
putting  the  act  in  execution.  By  a  subsequent  act,  the  trustees  appointed  to  put  the  first 
act  in  execution,  were  appointed  trustees  for  executing  that  act,  and  the  said  trustees  or  any 
thirteen  or  more  of  them  were  authorised  to  elect  four  constables  for  the  parish  annually : 

Held,  that  the  presence  of  the  rector  at  a  vestry  for  the  election  of  a  constable  was  not 
necessary  if  thirteen  other  trustees  were  present. 

The  trustees  appointed  four  constables  for  the  year,  on  the  21st  of  December  1 829.  One 
of  the  persons  so  appointed  having  in  March  1830  removed  from  the  parish,  and  given 
notice  of  his  removal  to  the  trustees,  they  elected  another : 

Held,  that  the  trustees  having  so  appointed  the  four  constables  for  the  year,  might  also, 
on  the  removal  from  the  parish  of  one  of  the  persons  so  appointed,  elect  another  person  in 
his  stead ;  for  that  they  were  not  functi  ofiScio,  and  were  the  proper  persons  to  supply  the 
vacancy. 

By  the  custom  of  the  city  of  London*  all  persons  appointed  constables  on  St,  Thomas's 
Day  attend  at  GttUdhaU  on  Plough  Monday,  and  are  sworn  by  the  registrar,  and  those  who, 
when  vacancies  occur,  are  appointed  at  any  other  period  of  the  year,  are  sworn  in  before 
tlie  registrar  at  the  lord  mayor's  court  ofiSce :  Held,  that  that  custom  applied  to  all  con- 
stables in  the  city  of  Londfmj  in  whatever  manner  appointed,  and  that  a  party  elected  coo- 
stable  by  the  trustees  under  the  local  act,  was  bound  after  notice  to  attend  at  the  lord 
mayor's  court  office  to  be  sworn  in. 

Indictment  charged,  that  the  defendant  being  elected  to  the  office  of  constable,  had 
neglected  and  refused  to  take  upon  himself  the  execution  of  the  office,  llie  proof  was, 
that  he  refused  to  take  the  oath  of  office:  Held,  that  that  was  primA  facie  evidence  of  a 
refusal  to  take  upon  himself  the  execution  of  the  office : 

Held  also,  on  motion  in  arrest  of  judgment,  that  the  indictment  sufficiently  charged  an 
ofiSence,  by  alleging  that  the  defendant  had  wholly  neglected  and  refused  to  take  on  himself 
the  execution  of  the  office,  and  that  it  was  not  necessary  to  state  that  he  had  refused  to  be 
sworn. 

and 
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and  nine  others  named  in  the  indictment,  then  being  18S2* 
vestrymen  of  the  said  parish,  was  duly  elected  and  ap- 
pointed  to  be  one  of  the  constables  of  the  said  parish  against 
for  preserving  the  peace,  and  doing  and  performing 
all  matters  and  things  relating  to  the  said  office  of  con- 
stable for  the  tlien  remainder  of  the  constable's  then 
present  year  of  office  for  the  said  parish,  in  the  room 
of  one  T.  T.,  who  having  been  previously  elected  and 
appointed  one  of  the  constables  for  the  said  parish  for 
the  then  present  year,  had  since  gone  out  of  the  said 
parish;  whereof  the  defendant  afterwards  had  notice. 
Breach,  that  the  defendant  not  regarding  his  duty  in 
tliat  behalf,  unlawfully,  wilfully,  obstinately,  and  con- 
temptuously did  neglect  and  refuse  to  take  tqxm  himself 
the  execution  of  the  said  office^  although  duly  required  so 
to  do,  &c.     Plea,  not  guilty. 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  Zion- 
dan  sittings  after  Michaelmas  term  1830,  it  appeared 
that  by  an  act,  28  G.  2.  c.  37.,  for  the  better  lighting  and 
cleansing  the  streets,  &c.  within  the  parish  of  St.  Bar" 
tholomew  the  Greats  London^  and  i-egulating  the  nightly 
watch  and  beadles  within  the  said  parish,  it  was  enacted, 
that  Uie  rector,  churchwardens,  overseers  of  Uie  poor, 
and  vestrymen  of  the  said  parish  of  St,  Bartholomew 
for  the  time  being,  should  be  trustees  for  putting  in 
execution  all  the  powers  by  tliat  act  given.  By  another 
act,  9  G.  3.  c.  23.,  for  amending  the  former,  it  was, 
by  section  1.,  enacted,  that  the  trustees  appointed  by 
the  former  act  should  also  be  trustees  for  putting  the 
present  act  in  execution.  And  by  section  40.,  after  re- 
citing that  the  number  of  constables  for  the  said  parish 
was  insufficient,  it  was  enacted,  that  it  should  be  lawful 
"  for  the  trustees,  or  any  thirteen  or  moreofthem^  to  elect 

and 
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183^.       and  appoint  four  constables  for  the  parish  annually"   In 
pursuance  of  this  act  the  trustees  had,  yearly,  on  the 

t^ninst  21st  of  December^  being  St,  Thomas's  Day^  or  its  morrow 
(whenever  that  feast  fell  on  a  Sunday\  chosen  four  con- 
stables, from  the  passing  of  the  act  to  the  present  time. 
On  St.  Thmna^s  Day  1829,  the  usual  annual  meeting  of 
the  trustees  for  the  choice  of  constables  was  held,  when 
T.  T.  and  three  other  persons  were  chosen  constables 
for  the  year  ensuing,  and  sworn  in  (in  usual  course)  on 
Plough  Monday^  and  T,  T.  continued  to  serve  as  con- 
stable until  the  16th  of  March  1830,  when  he  gave 
notice  to  the  trustees  (who  were  then  assembled  in  the 
vestry  room)  that  he  had  removed  out  of  the  parish. 
The  trustees  present  (being  thirteen  in  number)  then 
proceeded  to  choose  the  defendant  constable  in  his 
room.  Several  instances  (both  before  and  after  the  act 
of  9  G.  3.)  were  proved,  where  vacancies  having  oc- 
curred in  the  office  of  constable  by  death  or  removal 
from  the  parish,  during  the  year,  others  had  been  ap- 
pointed in  the  place  of  the  persons  so  dying  or  re- 
moving. Notice  of  the  appointment  was  given  to  the 
defendant  on  the  day  he  was  elected,  and  on  the  19th 
of  Maixh  he  was  served  with  a  notice  requiring  him  to 
take  upon  himself  the  execution  of  the  office,  and  per- 
sonally to  appear  at  the  lord  mayor's  court  office,  over 
the  Royal  ExchangCj  in  the  city  of  London^  before  the 
registrar  of  the  said  court,  or  his  deputy,  on  the  20th 
of  March  at  eleven  o'clock  in  the  forenoon  precisely,  to 
be  sworn  in.  He  did  not  attend  pursuant  to  the  no- 
tice. It  appeared  to  be  the  custom  in  the  city  of 
Londony  that  all  persons  elected  to  the  office  of  con- 
stable on  St.  Thomases  Day^  should  attend  at  Guildhall  on 
Plough  Monday^  to  be  sworn  in  by  the  registrar  before 

the 


B&AIN. 


IN  THE  Second  Year  op  WILLIAM  IV.  617 

the  lord  mayor;  and  that  those  appointed  at  any  other  1832. 
period  of  the  year,  should  attend  at  the  lord  mayor's  rpT^Z^ 
court  office,  there  to  be  sworn  in  before  the  registrar.  agahui 

The  trustees  present  when  the  defendant  was  elected 
constable,  were  the  two  churchwardens,  two  overseers, 
and  more  than  nine  others  who  claimed  to  be  trustees 
as  vestrymen  of  the  parish.  On  an  issue  tried  in  the 
Court  of  Common  Pleas,  9  G.  1.,  the  custom  in  the 
parish  of  St.  Bartholomew  was  found  to  be,  that  the 
rector  of  the  said  church  for  the  time  being,  and  the 
two  wardens  of  the  same  church  for  the  time  being,  such 
parishioners  as  had  served  the  office  of  upper  church- 
warden of  the  church  aforesaid,  and  such  other  pa- 
rishioners who,  by  the  suffrage  of  the  greater  number 
of  the  said  rector  and  parishioners  being  members  of 
the  vestry  of  the  said  parish  in  vestry  parochially  as- 
sembled, should  have  been  elected  to  be  members  of 
the  vestry  of  the  said  parish,  have  been  used  and  ac- 
customed to  be  members  of  the  vestry  of  the  said  parish, 
and  exclusively  of  the  other  parishioners  to  meet  in  the 
vestry  of  the  said  church,  and  there  to  consult  on  paro- 
chial matters.  For  more  than  twenty  years  last  past  it 
had  been  the  practice  for  the  rector  and  parishioners- 
being  members  of  the  vestry,  to  elect  as  vestrymen 
those  parishioners  only  who  had  been  fined  for  not 
serving  the  office  of  upper  churchwarden ;  and  the  vestry- 
men who  acted  as  trustees  at  the  meeting  when  the  de- 
fendant was  chosen  constable  were  selected  from  that 
particular  class.  Several  objections  were  taken  at  the 
trial,  but  overruled  by  Lord  Tenterden,  and  the  defend- 
ant having  been  found  guilty, 

Prendergastj  in  Hilary  term  18S1,  moved  for  a  new 
trial,  and  again  stated  the  principal  objections  before 

urged. 
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1832.        urged.     First,  those  trustees  who  attended  as  vestry- 
"""""        men  when   the  defendant  was    elected   to   the   office 

The  KiHO 

afobui  of  constable,  were  not  duly  constituted  members  of 
the  select  vestry.  According  to  the  custom  esta- 
blished on  the  issue,  the  rector,  churchwardens,  those 
who  had  filled  the  office  of  upper  churchwarden,  and 
those  who  had  been  elected  by  the  vestry  from  the 
parishioners,  were  to  be  vestrymen.  Here,  the  vestry- 
men were  selected  from  those  parishioners  only  who 
had  paki  the  fine  for  not  serving  the  office  of  upper 
churchwarden.  The  modem  practice  of  sdecting  firom 
a  particular  class  was  inconsistent  with  the  ancient  cii»> 
torn  which  was  general :  it  was  a  departure  from  that 
custom,  and  th^  parties  so  elected  were  not  duly  con- 
stituted vestrymen. 

Secondly,  the  rector  was  an  integral  part  of  the 
vestry,  Wilson  v.  M^Math  (a),  and  ought  to  have  been 
present* 

Thirdly,  the  authority  given  by  the  act  of  parliament 
to  the  trustees  to  choose  four  constables  annually,  must 
be  strictly  pursued;  and  having  exercised  that  autho- 
rity on  St.  Thoma^s^ayj  they  were  functi  officio.  It 
was  held  under  the  ^S  Eliz.  c.  2.  s.  1.,  that  when  an 
appointment  of  overseers  had  been  once  legally  made, 
the  magistrates  were  functi  officio ;  Rex  v.  Great  Mar^ 
lafw{b)i  and  to  remedy  the  inconvenience  resulting 
from  the  death  or  removal  of  an  overseer  from  the 
parish  during  the  year  for  which  he  was  appointed,  it 
was  considered  necessary  to  pass  the  statute  17  G.  2. 
c.  88.,  which  enables  justices  to  appoint  another  in  his 
stead. 

Fourthly,  by  the  common  law,  a  constable  cannot 

(a)  ZB.^jL  246.  note  {b).  (6)  2  East,  944. 
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vacate  his  o£Sce  by  leaving  the  parish.  And,  here,  the  ]  832. 
local  acts  make  no  provision  for  supplying  such  vacancy.  — — 
The  statute  IS  &  14  Car.  2.  c.  12.  5. 15.  authorises  two  aipnnsi 
justices  to  supply  vacancies  occasioned  by  death  of  con* 
stables,  or  their  removal  from  the  parish.  By  the  local 
act  28  G.  2.  c.  37.  s.  27.  if  any  of  the  collectors  of 
rates  (whom  the  trustees  are  authorised  to  appoint  by 
5. 14.  of  the  act)  shall,  during  the  year  for  which  he  b 
appointed,  remove  out  of  the  parish,  the  trustees  may 
appoint  another  in  his  stead ;  but  neither  of  the  local 
acta  contains  any  provisions  applicable  to  constables 
who  remove  out  of  the  parish.  It  seems  therefore  to 
have  been  intended,  that  the  case  of  constables  dying 
or  removing  within  the  year  should  remain  subject  to 
the  provisions  of  IS  &  14  Car.  2.  c.  12.  If  so,  the  efiect 
of  the  statutes  is,  that  any  vacancies  occurring  during 
the  year  in  the  o£Sce  of  constable,  by  death,  or  by  re- 
moval from  the  parish,  if  they  can  be  so  created,  are  to 
be  supplied  pursuant  to  the  statute  IS  &  14 Car. 2.  c.  15. 
by  two  justices. 

Further,  these  trustees  being  a  body  created  by 
statute,  cannot  claim  to  appoint  by  an  immemorial 
common  law  custom ;  and  if  they  might,  the  indictment 
should  have  alleged  such  custom. 

Then  as  to  the  refusal  to  serve.  The  evidence  was, 
that  a  notice  having  been  served  upon  the  defendant,  he 
refused  to  attend  to  be  sworn  before  the  registrar  of  the 
lord  mayor.  But  the  registrar  was  not  the  proper 
person  to  swear  him.  By  common  law,  the  constable 
is  to  be  sworn  at  the  court  leet,  or,  by  act  of  parliamentj 
before  justices  of  peace.  If  the  defendant  is  to  be  con- 
sidered as  appointed  in  pursuance  of  the  local  act,  he 
ought  to  have  been  sworn  in  before  two  justices;  he 

might 
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1832.  might  therefore  be  right  in  refusing  to  be  sworn  before 
the  registrar.     And  the  custom  of  swearing  in  constables 

The  Kiira 

againtt  in  the  city  of  London  at  the  lord  mayor's  court  office, 
if  relied  upon,  should  have  been  stated  in  the  indictment 
Agaui,  the  defendant  is  charged  with  refusing  to  take 
upon  himself  the  office,  but  it  was  only  proved  that  he 
refused  to  be  sworn  in.  He  might  have  duly  executed 
the  office  without  ever  being  sworn,  Hex  v.  Corfe 
Mullen  {a). 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  there 
ought  to  be  no  rule  in  this  case.  The  first  objection  is 
to  the  vestrymen.  It  appears  that,  by  the  custom  as 
established  on  the  trial  of  an  issue  many  years  ago,  the 
select  vestry  was  to  consist  of  the  rector  and  church- 
wardens, those  who  had  served  the  office  of  upper  church- 
warden, and  certain  other  parishioners  to  be  elected  by 
the  vestrymen.  The  practice  of  late  years  had  been 
to  elect  as  vestrymen  those  parishioners  only  who  had 
been  fined  for  not  serving  offices.  Now,  as  the  power 
of  choosing  vestrymen  was  in  its  own  nature  not  limited 
to  a  particular  description  of  parishioners,  a  practice  to 
limit,  for  their  own  convenience,  their  choice  to  persons 
of  a  particular  class,  is  not  by  any  means  inconsistent 
with  the  custom,  because  it  is  competent  to  the  vestry, 
at  any  time,  to  elect  other  persons  who  are  not  of  that 
class.     It  is  matter  of  choice  in  both  cases. 

The  next  objection  is  that  the  rector,  who,  it  is  con- 
tended, is  an  integral  part  of  the  vestry,  was  not  present 
when  the  defendant  was  elected  constable.  But  there 
is  a  peculiarity  in  this  parish:   the  act  of  parliament 

(a)  IB.  iJd.  211. 
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expressly  provides,  that  constables  are  to  be  elected  by 
the  trustees,  or  any  thirteen  or  more  of  them.  This 
expression,  in  my  judgment,  renders  it  unnecessary  that 
the  rector  should  be  present  at  a  vestry  for  electing  a 
constable. 

Another  objection  is,  that  the  trustees  being  required, 
by  act  of  parliament,  to  choose  four  persons  annually, 
and  having  appointed  four  on  the  21st  oi  December  1829 
for  the  year,  had  executed  their  powers  and  had  no  right 
afterwards  to  appoint  the  defendant,  and  reference  was 
made  to  the  difficulty  in  the  case  of  overseers  under  the 
^SEtiz^  which  was  remedied  by  the  17  G.  2.  c,  38.  It 
is  to  be  observed,  however,  that  the  power  of  appointing 
overseers  is  given  by  statute  only,  and  ought  therefore 
to  be  strictly  pursued.  The  17  G.  2.  c.  S8.  may  have 
been  necessary  to  supply  defects  in  the  former  act, 
though  it  may  have  been  passed  only  to  prevent  or 
remove  doubts.  But  this  is  the  case  of  an  office  not 
created  by  statute,  but  existing  by  custom.  And  it  seems 
to  me  that  where  custom  gives  the  power  of  appointing 
constables  to  any  particular  persons  at  a  particular  time, 
there,  if  a  vacancy  happens  by  one  of  the  persons  so  ap- 
pointed quitting  his  office,  those  who  have  the  power 
of  appointing  in  the  first  instance  have  also  the  power 
of  supplying  the  vacancy.  The  fifteenth  section  of  the 
IS  &  14  Car.  2.  c.  12.,  enabling  justices  to  appoint  on 
the  death  or  removal  of  a  constable,  was  referred  to. 
It  recites  ^'  that  the  laws  for  the  apprehending  of  rogues 
and  vagabonds  have  not  been  duly  executed  sometimes 
for  want  of  officers^  by  reason  lords  of  manors  do  not 
keep  court  leets  every  year  for  the  making  of  them,'' 
and  then  enacts  ^^  that  in  case  an^  constalle,  &c.  shall 
die  or  go  out  of  the  parish,  any  two  justices  of  the 

Vol.  III.  S  s  peace 
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1832.        peace  may  make  and  swear  a  new  constable,  &c.  until 
_    „  the  said  lord  shall  hold  a  court  or  until  next  quarter  ses- 
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against        sious,  who  shall  approve  of  the  said  officers  so  made  and 
sworn  as  aforesaid,  or  appoint  others  as  they  shall  think 
fit."     It  is  manifest  From  this  enactment  that  where  the 
lord  had  appointed  a  constable  who  died  or  removed 
from  the  parish,  and  a  vacancy  had  occurred,  he  might 
hold  another  court  and  appoint  another  person  to  fill 
up  that  vacancy.     The  act  implies  that,  for  it  says  the 
justices  may  do  so  until  the  lord  shall  hold  a  court* 
Another  thing  may  also  be  inferred  from  this  statute,  viz. 
that  a  party  who  quits  the  parish  may  be  understood  to 
have  abandoned  his  office,  so  that  another  may  then  be 
appointed  in  his  place.     It  would  be  extremely  incon- 
venient if  it  were  not  so,  because  I  know  of  no  law  which 
compels  the  person  appointed  to  the  office  of  constable 
to  remain  in  the  parish  the  whole  year.     Then  if  the 
lord  of  the  leet  might  appoint  persons  to  fill  up  vacancies 
as  they  occurred  during  the  year,  it  seems  to  follow  that, 
in  other  instances,  whosoever  has  the  original  power  of 
appointment  must  have  a  similar  power  of  filling  up 
those  vacancies.     Upon  this  view  of  the  enactment  re- 
ferred to,  I  think  the  statute  rather  goes  to  defeat  the 
objection  than  to  support  it.     Besides  it  was  proved, 
with  respect  to  this  particular  parish,  that  the  usage 
had  been  for  the  trustees  to  fill  up  vacancies  as  they 
occurred  during  the  year.    Several  instances  were  proved 
of  such  appointment  of  persons  to  fill  up  vacancies,  both 
before  and  since  the  act  of  9  G.  S.  c,  23. 

Then  an  objection  was  made,  that  the  defendant  was 
not  duly  summoned  to  be  sworn.  But  he  had  notice 
to  attend  before  the.  registrar,  that  he  might  take  the 
oath;  and  it  appeared  in  evidence  that  the  custom  of 

the 
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the  city  was,  for  all  persons  appointed  constables  at  the        1832. 
usual  time  of  the  year  to  attend  at  GuildhaU  on  Plough       T~~. 

^  °  The  KiKfl 

Monday^  and  be  sworn  in  by  the  registrar  before  the  ^ain»t 
lord  mi^yor ;  but  that  those  appointed  afterwards  at  ah 
intermediate  period  of  the  year  should  attend  at  the 
lord  mayor's  court  office,  and  be  there  sworn  in  before 
the  registrar.  If  that  be  the  general  custom  of  the  city 
of  London^  it  will  apply  to  all  constables  appointed 
within  the  city  and  its  liberties,  in  whatever  manner  th6 
appointment  takes  place. 

Then  it  was  said,  that  the  evidence  against  the  de- 
fendant only  shewed  a  refusal  to  be  sworn  in,  whereas 
the  indictment  charged  that  he  refused  to  take  upon 
himself  the  office,  and  Rex  v.  Corfe  Mullen  {a)  was  cited, 
where  a  person  chosen  tithingman  at  a  court  leet,  having 
actually  discharged  the  office,  was  held  to  have  gained  a 
settlement  by  execution  of  an  office  in  the  place  for  which 
he  served,  although  he  was  not  sworn  in.  Here,  how- 
ever, the  refusal  to  take  the  oath  was  evidence  of  a  re- 
fusal to  take  uppn  himself  the  execution  bf  the  office. 
If  indeed  it  had  been  proved  that,  although  not  sworn, 
he  had  acted  as  constable,  then  it  would  have  been  true 
that  the  refusal  to  take  the  oath  did  not  prove  that  he 
refused  to  take  the  office ;  but  here  the  evidence  was  that 
the  defendant  tefused  to  be  sworn,  and  that  constable^ 
were  always  sworn  iii,  and  there  was  no  proof  that  he 
ever  did  act  as  constable ;  the  evidence  of  his  refusal  to 
attend  to  take  the  oath,  was  therefore  abundant  evidence 
of  a  refusal  to  take  the  office. 

It  was  further  alleged,  that  the  special  mode  of 
swearing  in  constables  in  the  city  of  London  ought  to 
have  been  set  out  in  the  indictment,  but  that  was  quite 

(o)  IB.  &jitL2n. 
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1832.  unnecessary.  Such  a  practice  might  lead  to  very  great 
lenirth  in  indictments,  and  to  a  failure  of  justice  by  reason 

The  Kino  ®  .  ,  .       ,  .     \.  . 

against  of  the  allegation  not  being  proved  in  the  precise  form  in 
which  it  was  laid.  The  indictment  here  alleges  that  the 
defendant  was  duly  elected  and  appointed  to  be  one  of  the 
constables,  and  that  he  obstinately  and  contemptuously 
refused  to  take  upon  himself  the  execution  of  the  office, 
although  required  so  to  do.  That  is  a  sufficient  alle* 
gation  of  the  offi^nce  charged,  namely,  that  the  de- 
fendant was  appointed  constable,  and  refused  to  accept 
the  office. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  As  to 
the  objection,  that  the  defendant  was  summoned  to 
attend  at  the  lord  mayor's  court  to  be  sworn  before  the 
registrar  there,  and  that  this  being  an  election  pursuant 
to  act  of  parliament,  and  not  by  the  persons  who  by 
custom  would  elect,  the  customary  mode  of  swearing 
in  was  not  applicable;  the  answer  is,  that  the  general 
practice  in  the  city  of  London  being,  for  all  persons 
elected  to  the  office  of  constable,  to  be  sworn  in  before 
the  lord  mayor's  registrar,  this  applies  to  constables 
appointed  in  a  different  mode  from  that  which  was 
formerly  the  custom.  In  Wilkes  v.  Williams  (a),  it  was 
said  by  the  Court,  that  an  ancient  custom  might  well 
extend  to  newly  created  offices,  and  that  when  an  im- 
memorial privilege  is  claimed  for  all  the  officers  of  a 
court,  and  new  officers  are  made  within  the  time  of  legal 
memory,  they  must  also  fall  within  the  privilege ;  and 

Bex  V.  Warner  {b)   was    cited,    where   a  privilege  was 
claimed  by  custom-house  officers  to  be  exempted  from 

serving  offices,  and  it  was  holden  that  they  were  ex- 

(a)  8  r.  R.  651.  (A)  8  T,  R.  375. 
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empted  from  serving  the  olBSce  of  overseer  of  the  poor,        18S2. 
thouffh  that  was  created  by  statute  within  the  time  of     _    „ 
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legal  memory.  Then,  here,  the  constable,  if  he  is  to  be  ^ahut 
considered  a  newly  created  officer,  would  still  be  bound 
to  be  sworn  in  before  the  registrar  of  the  lord  mayor. 
With  regard  to  another  objection,  that  in  order  to  sus- 
tain the  charge  in  the  indictment,  more  ought  to  have 
been  proved  than  a  mere  refusal  to  be  sworn  in ;  it  is 
true,  that  a  man  may  discharge  the  duty  of  the  office  of 
constable  without  being  sworn  in  :  and  i^  notwithstand- 
ing the  defendant  had  refused  to  be  sworn  in,  it  ap- 
peared that  he  had  discharged  the  duties  of  the  office  in 
person,  such  refusal  would  not  be  proof  of  a  refusal  to 
take  upon  himself  the  office.  But,  here,  the  fact  of  hb 
having  refused  to  be  sworn  in,  and  of  his  having  taken 
no  other  step  to  perform  the  duties  of  constable,  was 
abundant  evidence  to  go  to  the  jury  that  he  refused  to 
take  upon  himself  the  office ;  and,  although  he  might 
be  mdicted  for  refusing  to  be  sworn  in,  yet  that  fact  is 
also  evidence  to  support  an  indictment  against  him  for 
a  refusal  to  take  the  office. 

Taunton  and  Patteson  Js.  concurred. 

Rule  refused. 

Prendergast  afterwards  obtained  a  rule  nisi  for  arrest- 
ing the  judgment,  on  the  ground  that  the  indictment 
was  defective,  because  it  did  not  allege  specifically  that 
the  defendant  refused  to  take  the  oath  of  office. 

Sir  James  Scarlett  and  Plait  shewed  cause  in  the  pre- 
sent term.  The  neglect  to  take  on  himself  the  execution 
of  the  office  is  the  substantial  offence.  The  refusal  to  take 
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18S2.        the  oath  is  evidence  of  that  offence*     A  man  may  exe- 
^    „  cute  the  oflSce  of  constable  without  taking  the  oath.  Rex 

The  Kivd  ^ 

^mnu  V.  Coffe  Mullen  {a).  In  Siarki^s  Criminal  Pleadings 
fid  edit,  page  619.9  there  is  a  precedent  of  an  indictment 
against  a  party  for  refusing  to  take  on  himself  the  office 
of  chief  constable,  and  there  is  no  allegation  that  he  re- 
fused to  take  the  oath. 

Prendergast  contrft.  The  refusal  to  be  sworn  is  an 
offence  for  which  a  party,  if  he  be  present  in  the  court 
leet  at  the  time  of  the  election,  may  be  fined ;  and  if  he 
be  absent,  and  have  a  certain  time  and  plape  appointed 
him  for  taking  the  oath  before  a  justice  of  the  peace, 
and  have  also  express  notice  of  such  appointment,  and 
be  presented  at  the  next  court  for  having  refused  to 
take  It  accordingly,  he  may  be  amerced,  Hawkins,  P,  C. 
books,  c  10.  s. 46.  In  Rex  v.  T7te  Inhabitants  of 
Whitchurch  (i),  Uttledale  J.  doubted  whether  a  churdi- 
tyarden  could  lawfully  do  any  act  before  he  was  sworn 
into  office;  and  in  Tremayn^s  Pleas  of  the  Crown,  471., 
there  is  the  form  of  a  mandamus  to  justices  to  swear  in 
a  constable  of  a  manor,  and  it  recites,  as  the  object  of 
the  mandamus,  that  the  business  of  the  office  of  con- 
stable may  not  remain  undone.  If  an  officer  be  known 
and  sworn  in,  it  is  not  necessary  for  him  to  shew  his 
warrant;  otherwise  it  is;  Hawk.  P.C.  b.  2.  c  IS.  s.  28. 
The  taking  the  oath  is  the  admission  to  the  office,  and 
the  refusing  to  take  the  oath  constitutes  the  offence.  In 
Starkie^s  Crim.  Pleading,  (2d  edit  page  620.)  there  is  a 
precedent  of  an  indictment  against  a  person  for  refusing 
to  take  the  oath  of  constable  of  a  manor,  to  which  office 

(a)  1  B.iii(L2ll.  (6)  7B.ia  573. 
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he  had  been  duly  elected  9t  a  court  leet.     In  Tre-       1882. 

mayn^s  P.  C,  p.  217.  219.,  there  are  two   precedents       

of  indictments  against  persons  who  were  duly  chosen  againu 
constables,  for  refusing  to  take  the  oath  of  constable 
lind  to  execute  the  office.  [Lord  Tenterden  C.  J.  There 
is  another  precedent  in  Tremaj/ne's  P,  C.  page  221.,  of 
fm  indictment  for  refusing  to  execute  the  office  of  chief 
constable  in  a  hundred,  and  there  is  no  allegation 
that  the  defendant  refused  to  be  sworn.]  The  office  of 
phief  constable  was  created  by  the  statute  of  Winton  (a), 
IS  Ed.  1.  St.  2.  c.  6.,  (4  Inst.  267.  2  Hale's  P.  C.  96.) 
which  does  not  require  that  the  party  appointed  to  the 
office  should  take  an  oath ;  whereas  the  office  of  petty 
constable  existed  at  common  law,  and  that  imposes 
upon  the  party  appointed  the  obligation  of  taking  an 
path  duly  to  execute  the  office.  In  Rex  v.  Halford  {b) 
the  defendant  was  indicted,  for  that  he,  being  a  fit 
person,  &c.  was  tali  die  elected  to  be  constable,  and 
afterwards  had  notice,  but  from  that  day  to  the  time 
of  the  indictment  non  suscepit,  &c  sed  totaliter  n  eg- 
lexit,  &c  Pemberton  moved  to  quash  the  indictment, 
for  that  he  was  not  sqnimoned  to  appear  before  a 
justice  of  the  peace  to  take  the  oath,  &c.,  and  cited 
Prig^s  ci^se  {c) ;  and  Holt  C.  J.  said,  that  by  the  new 

(a)  The  office  of  high  constable  was  instituted  long  before  that  statute. 
Thu  appears  by  a  writ  or  mandate  of  the  56  Hen.  3.  preserved  in  the 
Adversaria  to  lFats'%  edition  of  Matthew  Pari$,  by  which  writ  it  is  pro- 
?ided»  that  in  every  hundred  there  should  be  constituted  a  chief  constable, 
at  whose  mandate  all  those  of  his  hundred  sworn  to  arms,  (i.  e.  to  have 
such  arms,  according  to  the  quantity  of  their  lands  or  cliattels,  as  there 
directed,)  should  assemble  and  be  observant  to  him  for  the  doing  of  those 
filings  which  belong  to  the  cpnseprotion  of  the  king*s  peace.  —  Ritsont 
Office  of  Constable,  ?d  ed.  p.  13. 

(A)  ConUf.5'2S,  (c)  ^lei/H,7S. 

S  s  4  statute^ 


Brain. 
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18S2.       statute,  1S&  14<  Car.  2.  two  justices  of  the  peace  may 

make  a  constable  in  default  of  the  leet ;  but  then  they 
The  KiKQ  ^  ^  '' 

a^amst  should  issue  their  warrant,  signifying  that  he  was  elected 
constable,  and  requiring  him  to  take  the  oaths,  &c.,  and 
tlie  indictment  was  quashed  nisi.  There  the  indictment 
was  precisely  in  the  same  form  as  in  the  present  case, 
and  it  was  quashed  because  it  did  not  allege  that  the 
defendant  was  summoned  to  take  the  oath.  Besides, 
the  indictment  ought,  on  the  face  of  it,  to  disclose  to 
the  Court  an  absolute  refusal  by  the  defendant  to  take 
the  office.  That  can  only  be  by  alleging  that  he  refused 
to  be  sworn ;  for  the  general  terms  used  in  this  indict- 
ment might  be  satisfied  by  proof  of  a  refusal  to  appre- 
hend a  party  in  any  particular  instance. 

Lord  Tenterden  C.  J.  It  is  sufficient  in  an  indict- 
ment to  charge  the  corpus  delicti.  Here  the  indictment 
states  that  the  defendant  unlawfully,  wilfully,  obstinately, 
and  contemptuously  did  neglect  and  refuse  to  take  upon 
himself  the  execution  of  the  office,  although  duly  re- 
quired so  to  do.  That  of  itself  is  an  offence,  and  the 
refusal  to  take  the  oath  of  office  (although  it  may  con- 
stitute a  distinct  offence)  is  prima  facie  evidence  of  a 
refusal  to  execute  the  office.  The  allegation  that  he 
wholly  refused,  &c.  would  not  be  satisfied  by  proof  of  a 
refusal  to  do  some  particular  act.  In  Starkie^s  Crim. 
Pleadings  2d  edit.,  p.  619.,  there  is  a  precedent  of  an  in- 
dictment against  a  person  for  not  taking  on  himself  the 
office  of  chief  constable  in  a  hundred,  without  any  state- 
ment that  he  refused  to  be  sworn ;  and  there  is  no  dis- 
tinction in  that  respect  between  a  high  and  a  petty 
constable. 

Little- 
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LiTTLEDALE  J.  I  am  also  of  opinion  that  an  offence  1832. 
is  sufficiently  charged  in  this  indictment  The  precedent 
of  an  indictment  for  refusing  to  serve  the  office  of  chief  ^'^*'^ 
constable  is  in  point.  In  Com.  Dig.  tit.  Leetj  (M)  5.  it 
is  said  that  by  common  law  there  was  a  chief  constable  as 
well  as  a  petty  constable ;  and  in  Regina  v.  Wyatt  {a) 
there  is  a  dictum  of  Powell  J.  to  that  effect.  It  is  the 
duty  of  a  petty  constable  to  take  the  oath  to  execute 
his  office^  if  required  so  to  do,  but  taking  the  oath  is 
not  the  only  evidence  of  taking  the  office.  The  refusal 
by  a  party  elected  to  take  the  oath  would,  generally 
speaking,  be  evidence  of  a  refusal  to  execute  the  office; 
but  it  is  not  necessarily  so,  for  a  party  might  execute 
the  duties  though  he  refused  to  be  sworn.     The  refusal 

• 

to  take  the  office  is  undoubtedly  an  offence,  and  that  is 
charged  in  the  indictment. 

Parke  J.  concurred. 

Patteson  J.  The  refusal  to  take  the  office  of  con- 
stable is  an  offence.  In  Starki^s  Crinu  Pleading,  p.  622., 
there  is  an  indictment  against  a  person  for  refusing  to 
take  his  oath  for  the  due  execution  of  the  office  of  con- 
stable of  the  ward  of  Farringdon  Within^  after  being 
elected  at  a  court  of  wardmote^  or  to  execute  his  office 
in  any  manner  whatever. 

Rule*  refused. 

(a)  2Ld.  Raym*  119S. 
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1832. 


Friday, 
Mayllih. 


By  letters  p«- 


Newland  against  Cuffe, 


>yCi-:^p6  tent  King 


n    rst^ 


1^  January  18299  a  writ   of  fi.  fa.  was  sued  out  of 
this  Court  by  the   plaintiff,  directed  to  the  sheriff 
of  Glamorganshire^  indorsed  to  levy  1004/.;  and  in  the 
same  month  the  sheriff  made  his  mandate  to  the  bailiff 


Jbm^t  the  First 
grsnted  to  J^^ 
his  heirs  and 
assigns,  that 
be  and  they* 

•         •   •  .  ■ 

bLliff  or  bailiffs  ^^  ^^  liberty  of  Gooxr  in  that  county,  commanding  him 

for  that  pur- 
pose by  him 

apd  them  from    fendant.    The  mandate  commenced  with  these  words :  — 

time  to  time 

**  Glamorganshire^  to  wit,  R^  F.  Jetmer,  Esq.  sheriff  of 


to  levy  that  sum  of  the  goods  and  chattels  of  the  de- 


the  county  aforesaid,  to  the  bailiff  of  the  liberty  of 
Grower^  in  the  said  county,  greeting;"  and  after  reciting 
the  writ  of  fi.  fa.,  which  was  returnable  on  the  morrow 
of  the  Purification,  and  that  the  defendant  was  the  pro- 
prietor of  the  Lotdghor  CcUiery,  near  Swansea^  into  which 
the  bailiff  of  Gawcr  was  to  enter  immediately  and  exe- 


to  be  deputed, 
should  have 
the  fuU  return 
of  aU  writs, 
mandates,  and 
precepts  within 
a  certain  dis- 
trict, and  that 
DO  sheriff*  or 
other  officer  of 
the  king  con- 
cerning the 
same  returns 

within  the  said    cute  the  mandate,  it  proceeded  as  follows :  —  "  And 

district  should  i   .  i  i  •  <•     n 

in  any  manner  because  you  cJaim  to  have  the  execution  of  all  writs, 
&C.  nor  enter  &nd  the  return  thereof  within  the  liberty  aforesaid,  in 
the^premiMt  which  same  liberty  the  execution  of  this  writ  wholly 
def!ui]t^fthe^  remains  to  be  made  as  I  am  informed,  therefore  I  com- 
^*^®'.5">^*  piand  and  require  you  on  the  part  of  our  lord  the  kina 

Oi  me  saiBi  *i-t 

hisheirs or^    that  the  teuor  of  this  writ  you  execute  as  the  writ  itself 

^requires  and  commands,  and  that  immediately  or  at 
least  before  the  return  of  the  said  writ,  you  send  me  a 
full  return  thereof.  Hereof  fail  not  at  your  peril."  To 
this    mandate   a  return   was   made    in    the    following 


ugns,  or  some 
of  them: 

Held,  thut 
under  a  grant 
containing  this 
special  pro- 
vision that  the 
grantee  might 


remm  writs  by 

his  bailiff*  for  that  purpow  deputed,  and  an  exception  in  case  of  default  by  such  bailiff', 

the  bailiff  so  deputed  might  return  writs  and  mandates  in  his  own  name ;  but 

Semble,  that  if  there  had  been  no  such  special  provision  and  exception,  the  grantee  then 
would  be  bound  |o  fftake  the  return  either  by  himself  or  by  his  o0[icer  in  his  (tl<e  grantee's) 


words ;  — ? 
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words:  —  <<  The  within  named  Wasiel  Cljffe  bath  not        1832. 

any  goods  or  chattels  within  my  bailiwick  whereof  I        — ^ 

Newlakd 
can  cause  to  be  made  the  debt  and  damages  within  men-        agahui 

tioned,  or  any  part  thereof  as  within  I  am  commanded. 

The  answer  of  Ijcwis  Thomas,  bailiff  of  the  liberty  of 

Gower,'*     A  rule  nisi  was  obtained  for  quashing  this 

return,  on  the  ground  that  it  ought  to  have  been  made 

by  the  Duke  of  Beaufort,  he  being  then  the  bailiff  of  the 

liberty  of  Gower  designated  in  the  mandate. 

It  appeared  on  affidavit,  that  by  letters  patent  of  the 

5  Jac.  1.,  that  king  made  a  grant  to  Edward,  Earl  of 

Worcester,  an  ancestor  of  the  Duke  of  Beaufort,  and  to 

his  heirs  and  assigns,  among  other  things,  in  the  words 

following,  <<  That  he,  the  aforesaid  Earl  of  Worcester,  his 

heirs  and  assigns,  may  have  and  hold,  and  shall  and 

may  be  able  to  have  and  hold  for  ever,  within  (amongst 

others)  the  boroughs,  manors,  and  castles  of  Swansea, 

Oystermouth,  and  JLoughor,  and  also  within  all  those  his 

lordships  and  lands  of  Gotoer  and  Kilvey,  and  within 

bis  manors  of  Kithull,   Trwythoa,  Limon,  Peviard,  and 

West  Gower,  in  Glamorganshire,  the  liberties  following, 

that  is  to  say,  that  he  the  aforesaid  earl,  his  heirs  and 

assigns,  by  his  or  their  bailiff'  or  bailiffs  for  that  purpose 

by  him  the  said  earl,  his  heirs  and  assigns,  from  time  to 

time  to  be  deputed,  shall  and  may  have  thefuU  retwn  of 

all  writs  as  well  of  assize,  novel  disseisin,  mort  d*an- 

cestor,  and  attaint,  as  of  all  other  writs,  mandates,  and 

precepts  of  his  said  majesty,  his  heirs,  and  successors, 

at  the  suit  of  whatever  person  to  be  prosecuted,  and 

also  all  manner  of  summonses  of  the  exchequer  of  the 

said  king,  his  heirs,  and  successors,  and  other  extracts 

whatsoever,  and  all  manner  of  executions  of  the  same 

within  the  castles,  manors,  boroughs,  lands,  and  oU^er 

the 
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1882.        the  premises    hereinbefore    mentioned ;    and   that  no 
""■"        sheriff  or  other  officer  or  minister  of  the  said  lord  the 

NkWLAND  mil  1  • 

against  king,  bis  beirs  and  successors  whomsoever,  concerning 
the  same  returns  or  execution  within  the  said  castles, 
manors,  &c.  or  any  parts  thereof,  or  precincts  of  the 
same,  shall  in  any  manner  intermeddle,  nor  shall  they 
nor  any  of  them  into  the  said  castles,  &c.  or  any  of 
them  in  anywise  enter  to  do  any  thing  in  execution  of 
the  premises,  or  any  of  them,  unless  through  the  defatdt 
of  the  bailiff'  or  bailijffs  of  him  the  said  earl,  his  heirs  and 
assigns^  or  some  of  them!* 

It  also  appeared  by  affidavit,  that  the  Duke  of  Beaw^ 
fort  as  the  lord  of  the  liberty  of  Gower,  and  his  ances- 
tors, had  from  time  to  time  appointed  a  bailiff  of  the 
liberty;  that  after  diligent  search  no  instance  could  be 
found  in  which  the  lord  of  the  liberty  had  at  any  time 
made  or  been  called  upon  to  make  any  return  to  any 
writ  or  mandate,  but  that  the  bailiff  of  the  liberty  for 
the  time  being  so  appointed  had  been  always  called 
upon  to  make,  and  in  feet  had  in  all  instances  made  and 
signed,  the  returns  in  his  own  proper  Christian  and  sur- 
name, and  had  always  in  his  own  proper  name,  and  not 
in  the  name  or  as  the  deputy  of  the  duke  as  the  lord 
of  the  liberty  or  franchise,  directed  warrants,  upon  all 
mandates  addressed  to  the  bailiff  of  the  liberty,  to  his 
sub-bailiff  to  execute  the  same ;  and  that  bail  bonds 
given  by  persons  arrested  upon  bailable  wrils  within  the 
liberty  were  given  to  the  bailiff  of  the  liberty  in  his  own 
proper  name,  and  not  to  the  Duke  of  Beaufort  or  his 
ancestors. 

Sir  James  Scarlett,  LudUm  Serjt.  and  Talfourd  shewed 
cause.     The  Duke  of  Beaufort  was  not  bound  to  make 

the 
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the  return  in  his  own  name.    The  charter  does  not  grant        1832. 
him  the  return  of  writs  generally,  but  by  his  bailiff  or 

,  NlWLAKD 

bailififs  to  be  by  him  for  that  purpose  deputed.     To        against 

exercise  that  privilege,  therefore,  it  appears,  from  the 

very  words  of  the  charter,  that  he  must  appoint  a  bailifT. 

From  the  earliest  period  sheriffs'  mandates  have  been 

directed  to  the  bailiff  generally  or  by  name,  and  the 

returns  have  usually  been  made  in  the  name  of,  or  at 

least  by,  the  bailiffs  of  the  liberty.     The  Bishop  of  Ely 

has  the  return  of  writs  within  the  Isle  ofEly^  but  it  may 

be  collected  from  the  report  of  the  case  of  Grant  v. 

Bagge[a)j  that  the  mandates  were  directed  not  to  the 

Bishop  but  to  his  bailiff.     In  the  soke  of  Peterborough^ 

of  which  the  Marquis  of  Exeter  is  lord,  the  mandates 

and  precepts  are  directed  to  and  returned  by,  not  the 

Marquis  of  Exeter^  but  the  bailiff  by  name.     In  the 

hundred  of  Towsland  and  Laytonstone^  of  which  the 

Duke  of  Manchester  is  lord,  he  appoints  a  bailifi^  and 

the  mandates  are  directed  to  the  bailifi^  and  the  return 

is  made  in  his  name.    The  same  practice  prevails  in  the 

hundred  oi  Hurstingstone^  of  which  the  Earl  oi  Sandwich 

is  lord,  in  the  hundreds  of  Norman  Cross^  of  which  the 

Earl  of  Carysfort  is  lord,  of  Scarsdale,  of  which  the  Duke 

of  Devonsfiire  is  lord,  and  of  Kidwelly  in  the  county  of 

Carmarthen,  of  which  Lord  Cawdor  is  lord(i).     It  is 

not  unusual,  therefore,  for  the  lord  of  a  liberty  to  have 

the  appointment  of  a  bailiff  who  makes  returns  in  his 

own   name.     Mr.  Carreit,  who  was   lessee   under  the 

duchy   of   Lancaster,    of   the  office   of  bailiff  of  the 


(a)  5  Eatti  128. 
*   (6)  This  was  suted  as  the  result  of  enquiries  made  at  the  sheriffk* 
ofiices.^ 

Honor 
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18S2.  Honor  of  Potitefract  for  thirty-one  years  (a),  made  the 
— "—  returns  in  his  oWn  name.  But  it  may  be  said,  that 
agtthui  although  the  king  by  his  prerogative  may  grant  the 
return  of  writs,  he  cannot  confer  on  the  grantee  the 
power  of  appointing  a  deputy ;  and  the  case  of  SuttotCs 
Hospital  {b)  will  be  cited,  as  shewing  that  the  king  can- 
not confer  a  privilege  contrary  to  the  common  law.  If 
the  king,  however,  has,  from  all  time,  made  grants 
of  the  execution  and  return  of  writs  within  particular 
districts,  and  the  grantees  have  appointed  bailiffs  who 
have  returned  writs  in  their  own  names,  that  will 
be  su&cient  proof  that  the  king  has  that  prerogative. 
The  king  has  the  undoubted  prerogative  of  delegating 
the  power  to  appoint  a  mere  ministerial  common-law 
officer,  though  he  cannot  delegate  the  power  to  appoint 
judges :  the  office  in  question,  however,  is  purely  minis- 
terial, and  not  judicial.  The  king,  then,  has  the  right 
to  appoint  the  bailiff  of  a  franchise,  with  power  to  name 
any  ministerial  officer,  and  this  is  frequently  done  in 
charters  to  (corporations.  Thus  the  city  of  London  by 
charter  appoints  the  sheriff  of  Middlesex ;  and  although 
that  ichiirter  has  been  confirmed  by  statute,  still,  before 
any  statute  of  confirmation,  the  appointment  was  by 
charter.  So  there  are  instances  of  portions  of  counties 
being  separated  by  the  king's  charter  from  the  county  at 
large,  and  made  counties  themselves,  and  incorporated ; 
and  by  virtue  of  the  charter  of  incorporation  the 
sherifis  are  appointed  by  the  corporations  of  those 
counties,  as  in  the  county  of  the  town  of  Newcastle. 
The  ushers  in  this  court  are  appointed  by  a  superior 
officer,  who  holds  the  appointment  by  letters  patent 

(a)  See  9Eaa,  S50,  (6)  10  Co.  Rep.  25  a. 

from 
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from  die  ttown ;  and  though  it  be  true  generally  that  a        1832. 
judicial  officer  cannot  make  a  deputy,  nor  can  a  minbtef  ial 

Nfwlamo 

officer,  if  the  office  be  granted  to  be  executed  by  him  in  againsi 
person,  yet  if  a  judicial  office  be  granted  to  any  one  te- 
nendum per  se  vel  deputatum,  he  may  make  a  deputy,  as 
the  recorder  of  London^  and  the  recorder  of  several  other 
cities  and  boroughs,  the  steward  of  the  borough  court  of 
Southwark,  and  the  steward  of  the  palace  court;  and 
where  aticient  usage  allows  a  deputy,  a  judicial  officer 
may  make  one,  as  constable  and  earl  marshal :  Cam.  Dig. 
tit.  Officer^  (D)  2.  Besides,  the  Duke  of  Becmfort  is  not 
bailiff  of  the  liberty  of  Gowery  but  lord  of  the  franchise, 
and  the  lord  of  a  franchise  and  the  bailiff  Hre  persons 
having  different  duties  and  responsibility,  and  have  been 
so  recognized  from  the  earliest  times.  In  DaUon*s  Office 
tf  Sheriff^  chap.  39.,  tit.  Return  of  WritSj  p.  185.,  it  is 
said  that  wheresoever  the  return  of  the  writ  pertainetb 
to  the  bailiff' of  a,  liberty,  yet  if  the  sheriff  doth  it  himself 
it  is  well  enough,  but  the  lord  of  the  liberty  may  have 
his  action  sur  le  case  against  the  sherifl^  and  Finchy  52. 
is  cited.  Again,  in  Dalton^s  Sheriffs,  tit.  Bailijffi  ofFraiv- 
chisesj  p.  5it5.9  it  is  said,  if  the  lord  of  a  liberty  shall 
choose  any  man  to  be  bailiff  of  his  liberty  who  hath  not 
sufficient  Itinds  within  the  same  county,  then  a  writ  shall 
be  sent  to  the  sheriff  of  the  same  county  wherein  such 
liberty  is,  commanding  him  to  discharge  or  remove 
such  bailiff,  and  to  choose  another  bailiff  in  his  place, 
and  Fitzfi.  NaU  Brev.  164?  i.  is  cited.  Now  it  is  quite 
clear  that  the  sheriff  could  not  remove  the  lord  of  thd 
franchise,  and  therefore  the  officer  appointed  by  him  to 
execute  the  writs  must  be  the  person  intended  by  the 
word  bailiff.  By  the  statute  of  fVestm.  2.,  IS  Edw.  1. 
st.l.  c.  39.,  *^  if  the  sheriff  return  that  he  hath  delivered 
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1832.  the  writ  to  a  bailiff  oi  some  liberty,  that  indeed  hath 
return,  the  sheriff  shall  be  commanded  that  he  shall  not 

Nbwlaho 

agairnt  spare  for  the  foresaid  liberty,  but  shall  execute  the  king's 
precept ;  and  that  he  do  the  bailiffs  to  wit,  to  whom  he 
returned  the  writ,  that  they  be  ready  at  a  day  contained 
in  the  writ,  to  answer  why  they  did  not  execute  the 
king's  precept.  And  if  they  come  at  the  day  and  acquit 
themselves,  thnt  no  return  was  made  to  them,  the  sheriff 
shall  be  forthwith  condemned  to  the  lord  of  the  same 
liberty^  and  likewise  to  the  party  grieved  by  the  delay, 
for  to  render  damages.  And  if  the  bailiffs  come  not  in 
at  the  day,  or  do  come,  and  do  not  acquit  themselves  in 
manner  aforesaid;  in  every  judicial  writ,  so  long  as  the 
plea  hangeth,  the  sheriff  shall  be  commanded  that  he  shall 
not  spare  for  the  liberty,"  &c.  In  19  Finer* s  Abr.  lit 
Return^  p.  206.^  there  is  appended  as  a  note  to  this  statute 
the  following  passage  from  Gilbert* s  History  of  the  C,  P., 
pp.25, 26.,  3d  ed.  ^^  After  the  conquest,  the  lords,  (whose 
private  jurisdictions  were  then  retrenched  as  inconve- 
nient to  the  Normans^)  to  maintain  their  authority  within 
their  neighbourhood,  purchased  the  bailiwicks  of  the 
hundreds,  sometimes  for  years,  for  life,  in  fee,  at  a  cer- 
tain rate  in  fee  farm ;  and  for  this,  they  had  the  court 
leets,  &c.  and  the  return  of  the  writs,  so  that  the  lord 
appointed  his  bailiff  to  execute  the  king's  writ  within 
his  franchise,  and  the  sheriff,  who  is  the  ordinary 
bailiff  of  the  crown,  could  not  enter  the  same,  which 
was  a  great  obstruction  to  the  public  justice;  to  re- 
medy this,  JVestm.  2.  cap.  39.  enacts,  that  if  such 
bailiffs  give  no  answer  to  the  sheriff,  the  court  should 
grant  a  special  warrant,  with  a  non  omittas,  which 
authorized  the  sheriff  to  enter  the  franchise,  by  which  it 
appears  that  the  king's  bailiff  was  to  answer  the  sum 
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due  from  the  franchise,  yet  they  were  bailiflTs  to  the  1832. 
sheri£  to  answer  the  kinir's  process  sent  from  him  to  " 
them."  The  statutes  12  Edw,2.  stat.  \.  c.  5^  and  mgmnat 
1  Edw.  3.  siat.  1.  c.  5.  distinguish  between  the  lord  of  a 
liberty  and  the  bailiff  of  a  liberty.  IParke  J.  The  stat. 
12  Edw.  2.  £r.  5.  enacts,  that,  of  returns  thereafter  de- 
livered to  the  bailiffs  of  franchises,  an  indenture  shall  be 
made  between  the  bailiff  of  the  franchise  by  his  proper 
name,  and  the  sheriff  by  his  proper  name :  and  if  any 
sheriff  change  the  return  so  delivered  to  him  by  in- 
denture, and  be  thereof  convict  at  the  suit  of  the  lord 
of  the  franchise,  of  whom  he  received  the  returns,  (if 
the  lord  have  had  any  damage,)  he  shall  be  punished. 
That  does  not  assist  you.]  In  Dalton^s  Sheriffs^  c  39. 
tit  Return  of  WritSf  page  183.,  Bracton^  lib.  5.  cap.  32. 
is  cited,  to  shew  that  if  the  sheriff  wish  to  enter  a  liberty, 
and  be  prevented  through  the  power  of  the  bailiffs,  a 
non  omittas  shall  issue,  and  if  the  sheriff  then  meet  with 
any  resistance,  he  is  with  sufficient  aid  to  arrest  the 
persons  resisting,  and  to  keep  them  in  prison,  &c.,  never- 
theless the  lord  of  the  liberty  may  be  attached  to  appear 
to  defend  himself  if  he  can  from  the  trespass ;  and  if  he 
avow  it,  or  cannot  defend  it,  the  liberty  itself  may  be 
taken  into  the  hands  of  the  king,  and  detained  at  his 
will.  In  19  Vin.  Abr.  tit.  Return^  p.  213.,  the  following 
case  is  cited  from  l^Edxv.^.  fo.  l.&.  (abstracted  in 
Bro.  Ab.  Retojme  de  Brief e^  pi.  99.)  "  The  sheriff  returned 
quod  maudavi  ballivo  (libertatis)  episcopi  de  £.,  who  re- 
turned quod  cepit  corpus,  &c.  and  had  him  not  at  the 
day,  &c.  by  which  distringas  ballivum  issued,  and  the 
sheriff  returned  quod  ballivus  mortuus  est,  and  (on  de- 
bate what  process  should  issue),  by  some  distringas  epis- 
VoL.  III.  T  t  copum 
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1882.        copum  dominum  libertatis  has  been  seen  in  such  case^ 
^"        "        but  at  last  distriniras  baliivum  successorem  of  the  first 
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anoint/  bailiff  issued ;  and  if  he  returned  that  tlie  defendant  is 
not  taken,  he  (the  plaintiff)  shall  have  capias,  and  pro- 
cess of  outlawry,  and  where  the  bailiff  returned  nihil, 
capias  baliivum  shall  issue."  So  that,  although  it 
seems  to  have  been  intimated  that,  on  a  former  occasion, 
there  had  been  a  distringas  upon  the  lord  of  a  liberty, 
yet  after  consideration  the  proper  course  was  deemed 
to  be,  that  there  should  be  a  distringas  upon  the  baOiff 

Campbell  and  Cresswell  contra.  The  return  is  bad, 
as  being  made  by  a  bailiff  of  the  lord  of  the  liberty 
of  Gauoer  in  his  own  name.  It  is  material  to  advert 
to  the  terms  of  the  mandate.  It  is  addressed  by  the 
sheriff  of  the  county  of  Glamorgan  to  the  bailiff  of  the 
liberty  of  Gawer.  It  recites  the  writ  and  then  states, 
as  a  reason  for  so  directing  the  mandate,  that  the  party 
to  whom   it  is  addressed  claims  to  have  the  execution 

• 

and  return  of  writs,  and  then  it  commands  the  bailiff  to 
execute  the  writ.  The  execution  and  return  of  writs 
is  claimed,  however,  not  by  Lewis  Thomas  but  by  the 
Duke  of  Beaujbrt ;  and  although  he  is  to  execute  them 
by  his  bailiff  or  bailiff  from  time  to  time  appointed,  the 
charter  in  that  respect  merely  expresses  what  would 
otherwise  be  implied,  because  the  grantee  by  common 
law  might  appoint  a  deputy  to  execute  this  (a  ministerial 
office),  but  then  the  deputy  must  act  for  and  in  the  name 
of  the  principal.  Com,  Dig.  Officer^  (D)  5.  The  duke 
claims  the  return  of  writs,  and  to  him,  therefore,  the 
mandate  was  directed.  Lewis  Thomas  is  the  duke's 
bailiff  and  not  the  king's.     The  Court  can  only  look 
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Id  the  king's  bailiff.    Besides  the  charter  is  *^  that  the       ISM. 

Earl  of  Worcester  by  his  bailiff  or  bailiffi^  to  be  from 

time  to  time  deputed/'    [Parke  J.    Many  franchises       ogaiHA 

Cunrs* 

are  granted  to  the  earl  by  the  charter ;  he  is  to  have 
the  return  of  writs  in  the  boroughs,  lands,  manors, 
and  castles  therein  mentioned,  and,  therefore,  the  term 
haUiffi  may  af^y  to  the  different  franchises.  Lord 
TerUerden  C.  J.  Or  the  lord  may  appoint  two  bailiffs 
for  one  franchise.]  Wlierever  ads  of  parliament  speak 
of  the  bailiff  of  a  liberty,  this  refers  to  the  lord  of 
the  franchise,  and  not  to  the  officer  appointed  by  him. 
In  the  4  Ed.  d.  c.  9.  ^^  it  is  accorded  that  no  sheriff, 
bailiff  of  hundred,  wapentake,  nor  of  franchise,  nor 
under-escheators,  shall  be  from  henceforth,  except  he 
Itave  lands  sufficient  in  the  place  where  they  be  ministers, 
whereof  to  answer  the  king  and  his  people,  in  case  that 
any  maa  complain  against  them."  Now  the  words 
^  bailiff  of  a  hundred  "  must  necessarily  import  the  lord  of 
a  franchise,  and  not  the  person  by  him  appointed  bailiff; 
the  object  of  the  act  being,  that  there  should  always  be 
a  substaatial  person  who  shall  be  answerable  to  the  king 
and  hb  subjects.  The  person  appointed  by  the  lord  of  a 
fi^Bchise  may  sometimes  be  styled  bailiff;  in  the  second 
passage  referred  to  from  DaUon  it  is  so ;  but  the  mandate 
of  the  sheriff  is  manifestly  directed  to  the  king's  bailiff, 
and  not  to  the  person  by  him  appointed  to  execute  pro- 
cess within  the  franchise.  The  king's  bailiff  is  the  person 
intended  in  all  process.  There  are  various  remedies 
given  against  the  bailifis  of  the  sheriff;  if  they  miscon- 
duct themselves  they  are  liable  to  penalties,  but  that 
does  not  shew  that  they  are  king's  bailiffs,  or  can  be  called 
upon  to  return  the  writs :  and  so  there  may  be  remedies 
against  the  bailiff  of  the  franchise.     So  in  various  acts 

Tt  2  of 


CUfTB. 


640  CASES  IN  EASTER  TERM 

18S2.  ofparliamenti  the  bailiffs  of  franchises  are  recognised,  but 
■""^  that  does  not  shew  they  are  the  parties  to  whom  process 
agamti  IS  to  be  directed.  The  27  H,  8.  c.  24.  s.  9.  enacts  that 
the  amerciaments  for  insufficient  returns  of  writs  or  pro- 
cess made  by  stewards  or  bailiffs  of  liberties  or  fran- 
chises having  returns  of  writs,  &c.  shall  be  set  upon  the 
heads  of  such  stewards  or  bailiffs  and  not  upon  the 
sheriffs.  That  manifestly  imports  that  the  liability  shall 
be  thrown  on  the  bailiffs  or  stewards  of  liberties,  but  not 
upon  the  mere  deputies  appointed  to  execute  process. 
[^ParkeJ.  In  Tilery.  The  Duke  of  Leeds  {a)  which  was 
an  action  against  the  Duke  of  Leeds  as  lord  of  the  manor 
of  Wakefield^  for  a  false  return  to  a  mandate  from  the 
sheriff  of  York^  the  process  was  directed  to  the  duke^ 
and  the  return  made  in  his  name  by  his  bailifl^  and 
this  return  was  held  to  be  the  act  of  the  duke  as  lord  of 
the  manor.]  In  the  eight  instances  referred  to,  where  the 
bailiffs  appointed  by  the  lord  of  the  franchise  have  made 
the  return,  it  does  not  appear  whether  or  not  they  are 
made  by  the  bailiffs  as  deputies  of  the  lords,  and  in  that 
case  such  returns  would  be  good.  No  instance  has  been 
cited  of  a  return  made  by  an  officer  of  the  lord  of  a  fran- 
chise styling  himself  bailiff  of  the  liberty.  The  interest 
which  the  Duke  of  Beaufort  has  in  the  execution  and 
return  of  writs  within  the  liberty  of  Gotwer  is  parcel  of 
the  office  of  the  sheriff.  In  Atkyns  v.  Clare  (5),  Lord 
Hale  goes  very  fully  into  the  foundation  of  this  franchise 
of  the  return  of  writs.  Originally  hundreds,  liberties  of 
hundreds,  &c.  appear  to  have  been  granted  to  farm  to 
particular  lords  in  like  manner  as  the  county  at  large  was 
to  the  sheriff.  The  sheriff  had  to  collect  the  revenue  of  the 

(o)  ^SioTk.  K.  P.  C.  218.  {b)  1  Venfr,  599. 
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crown  in  the  county  at  large,  and  the  lord  of  the  franchise  18S2. 
in  his  liberty,  and  these  grants  did  not  necessarily  or  " 
usually  contain  a  grant  of  the  return  of  writs.  Lord  agamu 
Hale  in  Atkyns  v.  Clare  (a),  says,  ^*  Retorna^brevium  is 
a  superadded  liberty,  though  the  hundreds  were  granted, 
yet  the  sheriff  might,  and  must  still  return  the  writs  exe- 
cuted there."  It  is  said  that  the  mandate  and  the  rule 
to  return  it  were  addressed  not  to  the  lord^  but  to  the 
hailiff*  of  the  liberty  of  Gawer,  and  that  Lewis  Thomas 
being  bailiff,  the  return  by  him  must  be  good.  But  the 
lord  of  a  liberty  who  has  the  return  of  writs,  may,  when 
that  fraiichise  is  concerned,  be  properly  called  bailiff. 
In  Com.  Dig.  Retom  (A),  it  is  laid  down,  that  ^^  if  the 
king  grants  the  return  of  writs  in  such  a  precinct  to 
another,  the  sheriff  remains  officer  to  the  court,  and  the 
grantee  is  but  a  bailiff  of  a  franchise ;"  and  in  the  case 
of  The  Tonon  of  Derby  v.  Foxley  (&),  the  mayor,  bailiffs, 
and  burgesses  sued  the  late  sheriff  of  the  county  of  Derby 
for  invading  their  franchise,  and  set  out  a  grant  of  the 
return  of  writs  by  Jac.  1.,  and  it  was  said  by  the  Court, 
*^  Notwithstanding  the  grant,  the  sheriff  remains  the 
immediate  officer  of  the  court.  The  town  are  but  in 
the  situation  of  bailiff  of  a  franchise,  who  shall  return 
the  writ  to  the  sheriff,  and  he  to  the  court."  In  all  re- 
turns from  counties,  or  more  limited  districts,  they  are 
called  bailiwicks  of  the  officer  having  the  return,  he 
therefore  must  be  bailiff.  Sherifi^  are  in  some  sense 
bailiffs,  and  were  formerly  so  considered,  according  to  the 
authorities  referred  to  by  Jacobus  Law  Did.  tit.  Sheriff. 
Here  Lewis  Thomas  returns  that  W*  C.  has  no  goods  in 
his  bailiwick,  but  he  has  no  bailiwick,  it  is  the  bailiwick 

(a)   1  VeniT.  399.  (6)  1  RoU,  Rep,  US. 
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16SS,       of  the  Duke  of  Beat^^  and  Leads  Thomas  is  bailiff  of 
the  Duke  of  Beat^ri^  and  not  bailiff  of  the  lib^iy  of 
Gower.    The  charter  gives  him  no  power  to  appoint  a 
bailiff  of  the  liberty,  but  says  that  he  may  execote  and 
return  writs  by  his  bailiffs;  and  the  non  intromtttat 
clause  also  speaks  of  the  defiiults  (not  of  the  bailiffs  of 
tlie  liberty,  but)  of  the  bailifi  of  the  lord.     Again^  in 
the  ease  of  Atbfns  v.  Gare  (a),  it  is  said,  ^  A  grant  to 
have  return  of  writs  in  a  county  is  void,  for,  in  efiect, 
it  taketh  away  the  office  of  a  sheri£"     If  so,  it  is  clear 
that  return  of  writs  is  parcel  of  the  sheriff's  office,  and 
be  who  has  tliat  part  can  have  no  higher  authority  than 
a  sheriff.     Now  a  sheriff  may  make  a  return  by  bis 
under-sheriff,  but  it  must  be  in  his  own  name;  and  so 
also  should  the  lord  of  a  liberty  make  the  return  himself 
or  by  his  bfiiliff  in  his  name.   It  is  immaterial,  thereforoi 
whether  die  party  having  the  return  of  writs  be  called 
the  lord  or  bailiff  of  the  hundred ;  he  is  the  king^s  r^ 
presentativeu     It  is  supposed  {DaUofij  545.)  that  if  the 
lord  of  a  liberty  appointed  an  insufficient  bailiff,  the 
sheriff  could  be  commanded  to  dismiss  him  and  appoint 
another,  and  hence  an  inference  is  drawn  that  there  is  a 
wide  distinction  between  the  lord  and  bailiff.    No  doubt 
there  is,  in  one  sense  of  the  word  bailiff,  as  between 
sheriff  and  bailiff,  but  not  where  the  return  of  writs  is 
in   question.     But  the  position   quoted   is  altogether 
questionable^  for  in  Derly  v.  Fosley  (d),   it  is  said  by 
Lord  Cokey  ^^  If  the  king  makes  a  man  bailiff  to  the 
lord  of  a  hundred,  this  is  void,  for  if  it  were  good,  the 
lord  would  have  a  bailiff  against  his  will,  and  yet  would 
be  liable  for  escapes  allowed  by  the  bailiff."     The  duke 

(a)  1  r«ii<r.40S.  (6)  1  Roll.  Rep,  118. 
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then,  claiming  to  have  the  return  of  writs  by  his  bailiff,        1832. 
must  make  the  return  if  not  in  person,  at  all  events  by        ~^"" 

N«WLAIID 

his  bailiffi  This  is  not  his  return,  it  professes  to  be  the  agawat 
return  of  Lewis  Thomas^  and  not  of  the  duke  or  the  lord 
of  Gamer.  The  duke  could  not  be  sued  upon  it  for  a 
fidae  return.  To  support  that  which  has  been  done,  the 
duke  must  alter  the  nature  of  his  claim,  and  say  not 
that  he  has  the  return  of  writs,  but  that  he  has  a  right 
to  appoint  the  person  who  shall  have  the  return.  But  he 
does  not  set  out  any  grant  of  such  a  right,  and  it  is  very 
doubtful  whether  the  crown  could  make  such  a  grant. 
SuUon's  Hospital  case  {a)  shews  there  are  some  privileges 
which  the  king  cannot  grant  to  a  subject,  for  it  is  there 
said  that  none  but  the  king  alone  can  create  or  make  a 
corporation ;  and  in  Ckmi.  Dig.  tit.  Franchises^  (F)  5.  it  is 
said,  ^*  If  the  king  grants  power  to  another  to  make  a 
corporation,  it  is  void,  except  when  it  may  commence 
upon  the  charter,  or  grant  of  the  king,  and  not  by  the 
power  conferred  upon  the  other  by  such  grant;"  and 
under  the  same  head,  (A)  2.,  it  is  said  that  the  privilege 
(among  others)  of  making  a  corporation  cannot  be 
claimed  by  prescription;  but  that  a  man  may  claim 
these  privilq^s  indirectly  by  prescription,  for  he  may 
claim  a  county  palatine  by  prescription,  to  which  jura 
regalia  belong.  The  expression  used  by  Bracton^  b.  3. 
c.  8.  8. 4^  is  perhaps  more  proper,  viz.  that  the  count  of 
the  county  palatine  has  regalem  potestatem  in  omnibus. 
Thus  a  count  palatine  might,  until  the  statute  127  Hen.  8. 
c.  24.,  pardon  treason.  So  he  might  make  a  tenure 
in  capite,  Com.  Dig.  tit.  Franchises^  (D)  2.  But  there 
is  nothing  to  shew  that  the  king  alone  could  create 

{a)   10  Rep.  33  6 
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1832.  a  county  palatine  by  charter  (which  is  always  supposed 
^"^  in  cases  of  prescription)  since  the  existence  of  parlia- 
against  mcnts.  The  two  counties  palatine  of  Chester  and 
Durham^  which  exist  by  prescription,  were  created  by 
William  the  Conqueror  when  he  exercised  all  the  rights 
now  vested  in  the  king  and  houses  of  parliament.  The 
county  of  Lancaster  was  created  a  county  palatine  in  full 
parliament,  anno  50Ed.S.  In  counties  palatine,  the 
counts  appointed  the  sheriff;  and  in  the  great  cas^  Del 
Countie  Palatine^  Sir  J.  Davis,  62.,  it  is  said  that  every 
count  palatine  has  jura  regalia,  one  of  which  is  to  have 
royal  jurisdiction,  and  by  reason  thereof,  he  has  all  the 
high  courts  and  ofiBcers  of  justice  that  the  king  has.  In 
1  Hen.  7.  23  b,  it  is  said,  ^^  a  franchise  which  exalts  itself 
into  the  prerogative  of  the  king  cannot  be  claimed  by 
prescription."  Now,  this  franchise  of  appointing  one  to 
stand  in  the  place  of  the  sheriff  is  similar  to  the  fran- 
chise of  appointing  the  sheriff  himself,  which  exists  only 
in  the  king  and  counts  palatine ;  and  in  the  latter,  be- 
cause they  have  regalem  potestatem  in  omnibus.  The 
Duke  of  Beaiifort  must,  therefore,  have  the  return  of 
writs  by  his  bailiffs  as  his  deputies  only,  and  he  is  an- 
swerable for  their  acts.  It  is  clear,  that  an  officer  generally 
shall  answer  for  his  deputy,  2  Inst,  466.;  and  a  deputy 
ought  regularly  to  act  in  the  name  of  his  principal,  as 
an  under-sheriff  does  all  acts  in  the  name  of  the  sheriff 
and  as  a  servant  in  respect  of  his  principal.  And  it 
is  said  by  Holt  C.  J«,  delivering  the  opinion  of  the 
Court  in  Parker  v.  Kett  (a),  that  "  an  under-sheriff 
must  act  in  the  name  of  the  high  sheriff  because  the 
writs  are  directed  to   the   high  sheriff."     The  Duke 

(a)   lSaUc,95. 

has 
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has  no  power  (for  the  charter  does  not  even  profess  1832. 
to  give  it)  to  appoint  bailiffs  of  the  liberty,  but  only 
bailiffs  deputed  to  execute  process.  He  may  appoint  agamai 
several,  but  surely  they  cannot  all  make  returns.  The 
duke  here  claims  the  return  of  writs  by  his  bailiffs. 
Then,  by  analogy  to  other  cases,  he  is  the  person  to  be 
ruled  to  make  such  returns.  The  lord  of  a  manor,  by 
his  stexard,  admits  to  and  grants  seisin  of  a  copyhold 
estate;  but  the  mandamus  to  admit  is  directed  to  the 
lord,  though  sometimes  to  the  steward  together  with  him. 
Rex  V.  The  Lord  of  the  Manor  of  Hendon  (a).  Rex  v. 
Coggan  (ft).  Rex  v.  The  Marquis  of  Stafford  (c). 

Cur.  adv.  vuU, 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  This  was  an  application  to  quash  a  return 
made  by  Lewis  Thomas^  as  bailiff  of  the  lordship  of 
Gower,  to  the  sheriff's  mandate  for  the  execution  of  a 
writ  of  fieri  facias  issued  by  the  plaintiff  Newland 
against  the  defendant  Cliffe.  And  the  question  was, 
whether  the  return  could  be  made  by  Lewis  Thomas  in 
his  own  name,  as  bailiff  of  the  lordship,  or  ought  to  be 
made  by  the  Duke  of  Beatf/brt^  the  present  lord  of  the 
franchise,  or  by  Lewis  Thomas  in  the  name,  or  as  the 
bailiff  of  the  duke. 

There  is  much  variety  and  some  confusion  on  this 
subject,  in  the  books  of  learned  writers  and  the  dicta 
of  former  judges;  and  this  has  probably  arisen,  in 
some  measure,  from  the  difference  in  the  royal  grants 
of  franchises,  and  the  practice  that  has  prevailed  in 
different  lordships.     It  is  perfectly  clear  from  the  lan« 

(a)  2  T.  JJ.  484  (6)  6  EM,  431.  (c)  7  EaM,  521. 
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18S2*       guage  and  enactments  of  several  ancient  statuteSf  that 
'  the  lord  of  a  liberty  and  the  bailiff  of  that  liberty  werc^ 

mgainst  in  many  cases,  considered  as  distinct  persons,  having 
distinct  duties  and  responsibility.  Some  of  these  acta 
were  referred  to  in  argument;  but  there  is  no  one  that 
places  this  matter  in  a  clearer  light  than  the  stat. 
1  Ed.  S.  Stat.  1.  C.5.  which  enacts,  ^^  That  from  hence- 
forth against  the  false  returns  of  bailifi&  of  frandiises 
which  have  full  return  of  writs,  a  man  shall  have  aver- 
ment, and  recover  as  well  against  them  as  against  the 
king's  sheriff,  as  well  of  too  little  issues  returned,  as 
in  other  cases,  so  that  it  falleth  not  in  prejudice  of  the 
lords  in  blemish  of  their  franchises ;  and  that  the  estate 
of  holy  church  be  always  saved;  and  that  all  the  punish- 
ment fall  only  upon  the  bailiffs,  by  punishment  of  their 
bodies,  if  they  have  not  whei*eof  to  answer."  The  dis- 
tinction is  also  to  be  found  in  two  chapters  of  Dalkm*s 
Office  of  Sheriffs^  and  appears  to  have  been  taken  and 
acted  upon  in  the  case  in  the  Year  Book  14}E(L4. 
fo.  1 6.,  quoted  in  Viner's  Abridgment^  vol.  19.  Be- 
tumy  (R).  In  that  case  the  bailiff  had  returned  cepi 
corpus,  but  had  not  the  body  ready  at  the  day,  where- 
upon a  distringas  issued  against  the  bailifi^  to  which  the 
sheriff  returned  that  he  was  dead.  And  then  one  ques- 
tion made  was,  whether  a  distringas  should  issue  against 
the  bishop  of  £.,  the  lord  of  the  liberty.  In  the  end, 
a  distringas  was  awarded  against  tlie  successor  of  the 
bailiff. 

The  distinction  between  the  lord  and  the  bailiff  being 
thus  recognised,  and  there  existing  that  variety  in  the 
books  to  which  I  have  before  alluded,  it  becomes  neces- 
sary, in  the  particular  case  now  before  the  Court,  to 
consider  the  terms  of  the  grant  of  this  lordship,  and  the 

practice 
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practice  that  has  prevailed  accorduig  to  the  affidavits 
BOW  before  us. 

The  grant  whidi  was  made  by  James  the  First  to  the 
Earl  of  Worcester^  of  this  and  other  lordships^  contains 
the  ibllowing  clause: — It  is  granted  that  the  Earl  of 
Worcester^  his  heirs  and  assigns,  by  his  or  their  bailiff 
or  bailifls  for  that  purpose,  by  the  said  earl,  &c.  from 
time  to  time  to  be  deputed,  siiall  and  may  have  full 
return  of  writs,  &c.  It  cannot,  in  our  opinion,  be  denied 
diat  the  king  might  authorise  the  lord  of  the  liberty  to 
apppint  a  bailiff  who  should  have  the  return  of  writs, 
such  a  bailiff  being  a  ministerial,  and  not  a  judicial 
officer.    If  it  had  been  intended  that  the  grantee  and 
his  heirs  should  be  the  persons  to  return  the  writs  in  the 
character  of  baili£^  the  words  **  by  his  or  their  bailiff," 
&c.  would  have  been  unnecessary  and  improper,  and 
the  concluding  words,  prohibiting  the  sheriff  to  enter 
nnless  through  the  default  of  the  bailiff  of  the  ear),  would 
have  been  incorrect ;  and  the  expression  should  rather 
have  been  *^  unless  through  tlie  default  of  the  said  earl." 

If  a  lordship,  with  a  return  of  writs  therein,  be  granted 
by  the  crown  without  such  a  special  provision  as  is 
found  in  the  present  grant,  the  grantee,  that  is  the  lord, 
may  and  probably  must  be  the  person  to  make  the 
return,  either  by  himself  or  by  his  officer  in  his  name. 
Under  such  a  grant  it  cannot  be  supposed  that  the 
grantee  would,  in  fa€t^  execute  the  sheriff's  mandate,  or 
make  the  return  to  it,  though,  in  contemplation  of  law, 
all  must  be  considered  as  done  by  him.  The  grantee 
must,  in  fiict,  appoint  an  officer  to  do  the  business,  and 
the  person  so  appointed  would  be  like  the  sheriff's 
officers,  and  would,  in  common  speech,  be  called  the 
bailiff  of  the  liberty,  and  in  practice  it  may  be  expected 

that 
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1832.        that  the  sheriff's  mandate  would  be  delivered  to  him, 

though  he  would  return  it  in  the  name  of  his  principal. 
Newlakd  °  .  . 

againtt  There  are  in  Coke's  Entries  two  instances  of  grants  in 
this  latter  form.  The  one  occurs  in  some  proceedings 
in  quo  warranto  against  the  inhabitants  of  the  vill  and 
boj^ough  of  Denbigh  (a).  They,  in  their  plea,  set  out 
letters  patent,  whereby  King  Edward  the  Sixtli  granted 
to  the  burgesses,  their  heirs,  successors,  and  assigns,  the 
return  of  all  writs,  precepts,  &c.  The  other  occurs  in 
proceedings  in  quo  warranto  against  individuals  for 
usurping  the  franchise,  inter  alia,  of  the  return  of 
writs  (6).  The  plea  sets  out  letters  patent,  whereby 
King  Edward  the  First  granted  that  the  Bishop  of 
Winchester^  and  his  successors,  should  have  the  return 
of  all  writs,  &c.  In  neither  of  these  instruments  is 
there  any  provision  that  the  grantee  should  have  the 
return  by  his  ofi5cer(c).  And  the  difference  in  the 
grants  may  account  for  the  differences  in  practice,  and 
reconcile  much  of  the  contrariety  of  doctrine  that  is 
found  in  the  books. 

In  this  lordship  of  Gawer  the  practice  has  been  con- 
formable to  our  interpretation  of  the  grant.  It  does 
not  appear  that  in  any  one  instance  the  sheriff's 
mandate  has  been  directed  to  the  lord  of  the  liberty  by 
name,  or  has  been  served  upon  the  lord,  or  returned  by 
the  lord,  or  by  any  person  in  the  name  or  as  the  bailiff 
or  minister  of  the  lord.  On  the  contrary,  the  practice 
appears  to  have  been  to  direct  the  mandate  to  the  bailiff, 
sometimes  mentioning  his  personal  name,  and  at  other 
times  omitting  it,  and  that  the  mandate  has  always  been 

(a)  Co.  Entr.  538  6.  (6)  Co.  Entr.  552  a. 

(c)  The  latter,  however,  provides  that  the  iherifiT  shall  not  enter  to 
execute  writs,  &c.  unlets  in  default  of  the  bishop  and  his  successors,  or 
vj  their  haUiffi.  The  othcx^bas  a  non-intromittat  clause  without  any 
exception. 

served 
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served  on  the  person  filling  the  office  of  bailiff  at  the        18S2. 

time,  and  returned  by  him  in  his  own  name  as  bailifi^ 

in  the  manner  in  which  the  return  in  question  has  been        agauut 

made. 

The  only  question  now  before  us  is,  the  propriety  of 
the  return;  and,  for  the  reasons  given,  we  think  the 
return  properly  made;  and  consequently  the  rule  must 
be  discharged. 

Rule  discharged. 


Sir  Charles  Merrick  Burrell  against       Friday, 

Nicholson. 


THE  parish  officers  of  St.  Margaret  in  the  city  of  fVest^  In  trespass  tm/cjir^  ^ 
entering  to         '  ^ 

minster  assessed  the  plaintiff  to  the  relief  of  the  distrain  for     ^^^i^^**^' ^ 
poor  for   his   house  in  Richmond   Terrace,   Whitehall,  defendant '(who 
The  plaintiff  refused  to  pay  the  rate,  contending  that  his  behalf  of  ^ 
premises  were  not  within,  or  parcel  of,  the  parish,  being  SJ^JjJl/JJ*^ 
situate  within  the  verge  of  the  ancient  royal  palace  of  ^fica**^;"  ^^} 


Whitehall,  in  the  county  of  Middlesex.     He  was  there-  ^<*"»« 

within  the 

upon  summoned  before  two  justices,  and  they  issued  a  parish,  which 

.  .  the  plaintiff 

distress  warrant  for  the  rate,  which  was  executed  by  the  denied:  Held, 
defendant  The  plaintiff,  for  the  purpose  of  trying  the  tiff  could^not' 
question  between  himself  and  the  parish  officers,  brought  sp»ction  of  the 
an  action  of  trespass  against  the  defendant  for  entering  ^Hhe  m^und 
his  house  to  distrain.  He  pleaded  a  justification.  The  ?*^*j?L^ 
plaintiff  subsequently  applied  to  the  attorney  acting  on  hina  to  be  a 

parishioner. 

behalf  of  St.  Margaret,  Westminster,  for  an  inspection 
of  all  the  books  and  other  documents  belonging  to  the 
parish,  then  in  the  custody  or  power  of  the  parish 
officers,  with  a  view  of  collecting  such  information  as 
they  might  afford,  touching  the  matter  in  dispute^     Thb 

being 
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1882.  being  refused,  Sir  James  Scarlett  in  the  present  term 
obtained  a  rule,  calling  upon  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  allowed  to  inspect 
the  parish  books,  upon  notice  of  the  rule  nisi  being  in 
the  mean  time  given  to  the  vestry  clerk;  and  it  was 
stated  on  affidavit  in  support  of  the  rule,  that  the 
books  were  believed  to  contain  information  material  to 
the  question  between  the  parties. 

Campbell  and  J.  Jervis  now  shewed  cause.  This  is  a 
new  application,  and  Cox  v.  Copping  {a)  is  a  clear  au- 
diority  against  it.  It  is  stated  in  1  Tidd's  Practice^ 
p.  593.,  9th  ed.,  that  books  of  a  public  nature,  and,  in 
pai*ticu]ar,  parish  books,  may  be  inspected  by  parties 
who  have  an  interest  therein ;  but  the  plaintiff  here  dis- 
claims having  an  interest,  for  his  case  is,  that  he  is  no 
parishioner. 

Sir  James  Scarlett  and  FoUett^  contra.  The  defend* 
ants  have  averred  on  the  record  that  the  plaintiff  is  a 
parishioner;  they  cannot,  therefore,  for  the  purpose  of 
resisting  this  application,  allege  that  he  is  a  stranger. 
Cox  V.  Copping  (a)  was  the  case  of  an  impropriator 
claiming  against  the  churchwardens;  as  regarded  the 
dispute  between  them,  he  was  a  stranger,  and  un- 
questionably acting  upon  a  distinct  and  adverse  interest: 
and  at  the  time  of  that  decision  the  courts  of  law  were 
leas  liberal  than  they  have  since  been,  in  graoting 
equitable  remedies. 

Per  Curiam  {h).  This  is  in  the  nature  of  an  appli- 
cation for  a  mandamus ;  for  the  books,  to  be  the  subject 

(a)  1  Ld,  Raymd,  S37. 

{by  Lord  TefUerden  C.  J.,  LUtletUeJ.,  and  Parke  J, 

of 
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of  a  motion  like  the  present,  must  be  books  for  the  inspec- 
tion  of  which  a  mandamus  would  lie ;  and  if  that  had  been 
moved  for,  the  party  must  have  shewn  that  he  had  some 
interest  in  the  documents  to  be  examined.  Now  that 
the  present  plaintiff  could  not  have  done.  He  disclaims 
being  a  parishioner,  and  at  the  same  time  demands  an 
inspection  of  the  evidence  on  the  side  of  the  parishioners. 
Cox  V.  Copping  {a)  is  in  some  degree  different  from  this 
case,  but  there  is  no  reason  for  departing  from  the  rule 
there  acted  upon. 

Rule  discharged. 

(«)  1  L(L  Raymd,  337, 
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The  King  against  The  Churchwardens  of      Fru^^ 


St.  Mary,  Lambeth. 


Ibylltb. 


A  RULE  nisi  had  been  obtained  for  a  mandamus  calling  Where  the  in.  /^.]$  //£ 


on  the  churchwardens  of  Lambeth  to  make  a  church  parish  have  *        "^"^ 
rate,  under  the  following  circumstances.    In  March  1819  piicjj^n  ^^ 
the  parishioners  in  vestry  passed  resolutions  that  certain  foJ?b|Jii^'**" 
new  churches  and  chapels  should  be  built  in  the  parish;  newchurcUi, 

^  ^  conformably  to 

that  the  parishioners  would  raise  money  by  loan  for  ^^  G*  '•  c.  45. 
purchasing  and  enclosing  the  sites  of  such  churches  and  59  G,  5.  c.  134. 
cfaapels  and  for  defraying  half  the  expence  of  their  in  eoniequeuce 
erection ;  and  that  such  loan  should  be  paid  by  certain  for  the  purine 
limited  instalments,  to  be  raised  by  subscription,  or  by  a  d,Mrch«"within 
church-rate  not  exceeding  4rf.  in  the  pound  per  annum.  ^*^chlwd*'* 
A  committee  was  appointed  for  carry inir  these  resolutions  »«y jpMke  a 

^^  ^     o  rale  for  repay- 

into  effect ;  and  they  presented  a  petition  to  the  com-  iog  the  intereit 

and  principal 
(as  directed  bj 
e.  61.  of  the  first-mentioned  act)  without  any  further  content  of  the  parishioners  to  such  rate. 
The  making  of  such  rate  is  not  a  matter  of  ecck&iastical  cognizance. 

missioners      <^^/  ^SA.  •  /^ 
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1832.        missioners  under  the  act  for  building  additional  churches 
""""        (58  G.  3.  c.  45.)>  stating  the  above  resolutions,  and  pray- 

The  Kino       ^  ^     ^ 

agaimt        ing  the  commissioners  to  grant  a  moiety  of  the  sum 
Churchwmrdeni  required  for  erecting  the  proposed  churches  and  chapels, 

t%f  ftp       IWf  A  W 

Lambstr.  '  ^^^  A  loan  for  further  carrying  the  resolutions  into 
efiect)  according  to  the  fourteenth  section  of  the  act. 
The  commissioners  made  the  grant  and  loan  required, 
and  also  advanced  further  loans  at  the  request  of  the 
committee ;  and  it  was  agreed  by  the  parishioners  that 
a  rate  of  4(2.  in  the  pound  per  annum  should  be  raised 
and  paid  to  the  commissioners  in  discharge  of  the  in- 
terest and  principal.  The  whole  amount  of  such  rate 
was  pledged  to  the  commissioners  as  security  for  the 
loans.  The  rate  was  annually  made  and  levied  till 
1830,  and  the  interest  to  September  1831,  and  a  part 
of  the  principal,  paid.  But  at  a  vestry  held  in  Ja^ 
nuary  1831  for  making  the  rate  as  usual,  the  meeting 
refused  to  consent.  Tlie  commissioners  called  upon  the 
churchwardens  to  make  and  levy  a  rate,  and  proceed  to 
discharge  the  debt  according  to  agreement,  but  these 
parties  declined  doing  so  without  the  consent  of  the 
vestry :  whereupon  the  present  application  was  made. 

Thesiger  now  shewed  cause.  A  preliminary  ob- 
jection in  this  case  is,  that  the  making  of  a  church  rate 
is  a  matter  of  ecclesiastical  jurisdiction.  Rex  v.  The 
Churchwardens  of  St.  Peter^  Thetford{a).  In  Rex  v. 
The  Churchwardens  of  St,  Margaret  (i),  where  the  same 
objection  was  taken  without  success,  the  proceeding 
called  for  was  only  preliminary  to  making  the  rate.  And 
if  this  be  a  matter  within  any  ecclesiastical  law  or  con- 

(a)  5  T.  R.  364.  (6)  4  M,  ^  S,  250. 

stitution, 
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sdtution,  it  is  expressly  excepted  from  the  operation  of       1832. 
58  G.  8.  c.  45  5.  84.     Supposing  this  objection  not  to        -— 

The  Kma 

prevail,  the  question  turns  principally  on  sects.  S^.  58.        fgntiut 

The 

and  61.  By  sect  S^.  the  church  rates  are,  in  all  cases,  chaichwardeoB 
to  be  the  security  for  all  sums  of  money  advanced  by  the  ^  i^^unii* ' 
commissioners  to  any  parish  under  this  act;  and  the 
diurchwardens  are  empowered  and  required  to  make 
proper  rates  for  repaying  such  sums.  By  sect.  58.  the 
chsrchwardens  of  any  parish,  with  the  consent  of  the 
vestry,  may  borrow  any  money  upon  the  credit  of  the 
rates,  and  are  empowered  and  required,  in  any  case  in 
which  such  money  shall  have  been  borrowed,  to  raise  by 
rate  a  sum  sufficient  from  time  to  time  to  pay  the  in- 
terest, and  the  principal  by  instalments  as  there  spe*- 
cified.  Sect  60.  provides,  that  no  application  or  offer 
be  made  to  build  any  church  or  chapel  by  means  of  rates, 
unless  the  major  part  of  the  inhabitants  and  occupiers 
assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  or 
where  there  is  a  select  vestry,  four  fifths  of  such  vestry, 
shall  consent  thereto ;  nor  unless  two  third  parts  in  value 
of  the  proprietors  of  messuages,  lands,  &c.  within  such 
parish  shall  have  given  their  consent  in  writing:  this, 
however,  is  altered  by  59  G.  3.  c.  134.  ^.24.,  which  pro- 
vides that  no  such  application  shall  be  made,  if  one  third 
in  value  of  the  proprietors  there  described  shall  dissent 
Then,  by  sect.  61.  of  the  former  statute  it  is  enacted, 
that  *^  it  shall  be  lawful  for  the  churchwardens  of  the 
parish  in  which  any  such  church  or  chapel  shall  be 
built,  upon  any  such  application  of  the  parishioners  as 
aforesaid,  and  they  are  thereby  authorized  and  required, 
to  make  rates  for  raising  the  portion  stated  in  any  such 
application  to  be  provided  by  means  of  rates,"  if  a  por- 
tion only  is  to  be  so  provided,  or  the  whole,  if  the  whole 
Vol.  III.  U  u  expense 


i 
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1832.       expense  is  to  be  so  defrayed;  *'  or  to  borrow  any  such' 

sums  upon  the  credit  of  any  such  rates :  and  in  every 
Th«  KiKa  '^  ^ 

agnhut  such  case  to  make  rates  for  the  payment  of  the  interest 
Cburcbwardens  of  any  monies  advanced  for  the  building  any  such 
LiMBKTu.  *  church  or  chapel  upon  the  credit  of  the  rate,'*  and  for 
providing  a  fund  for  repayment  of  the  principal.  On  the 
construction  of  these  clauses,  the  churchwardens  doubt 
if  they  can,  of  their  own  authority,  make  the  rate,  and 
whether  the  consent  of  the  parishioners  be  not  necessary 
for  imposing  the  rate,  as  well  as  for  making  the  appli- 
cation to  the  commissioners. 

Lord  Tenterden  C.J.  There  is  no  doubt,  upon 
the  sixty-first,  compared  with  the  other  sections,  that 
the  churchwardens  have  authority  to  make  the  rate. 
They  cannot  borrow  money  of  the  commissioners  under 
these  acts,  unless  an  application  to  them  shall  have  been 
agreed  to  by  the  vestry,  and  not  dissented  from  by  one 
third  in  value  of  the  proprietors  within  the  parish.  But 
unless  the  churchwardens  had  authority  to  make  a  rate, 
the  vestry  and  proprietors  might  consent  to  the  appli- 
cation, and  afterwards  declare  that  they  would  never 
pay  the  money  borrowed.  As  to  the  first  objection, 
making  a  rate  to  pay  a  debt,  under  these  circumstances, 
is  not  a  matter  of  ecclesiastical  cognizance. 

LiTTL*EDALE  and  Parke  Js.  concurred  (a). 

Rule  absolute. 

The  Atlomey-General  and   Wightmaji  were  to  have 
supported  the  rule. 

(a)  PatUion  J.  had  gone  to  the  bail  court  to  hear  motions. 
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Hall  against  Harriet  Tapper,  Executrix  of 

Robert  Tapper («). 

SCIRE   FACIAS  on  a  judgment.     Plea,  that  after  To  scire  facias  v'r///-^^ 
.        .  «    ,       on  a  judgment, 

the  testator's  death,  and  before  the  issuing  of  the  the  defendant, 
writ,  and  before  the  defendant  had  any  notice  of  the  re-  pleaded  that  she 
«Qiifi^orthe  debt  and  damages  as  in  the  writ  mentioned,  tered  ftj!!)***^ 
she  had  fully  administered,  &c.;  and  that  she  hath  not,  ^''^'''^^if 

J  y  '  '    ifig  recovery, 

nor  had  at  the  time  w/ten  she  first  had  notice  of  the  said  f"^  ^^j-  ^^ 

*^  •^  had  had  no 

recovery^  or  at  any  time  afterwards,  any  goods  or  chattels  assets  since. 

Replication^ 

which  were  of  the  testator,  &c.     Replication,  that  after  Uiat  the  de- 

fendant  had 

the  recovery,  and  after  the  testator*s  death,  and  before  notice  of  the 
the  writ  issued,  to  wit,  on,  &c.  the  defendant  had  7\otice  &e.  and  had 
of  the  recovery;  and  that  after  she  so  had  notice^  she  ^j* .  Held, 
had  floods  of  the  testator  in  her  hands  to  be  adminis-  J?*^  ^*  ™f'^ 

o  tion  or  notice 

tered,  wherewith  she  could  and  oui^ht  to  have  satisfied  *"  ^^f  P'**  '^^, 

*^  surplusage,  and 

the  debt,  &c.     General  demurrer  and  joinder.  the  replication 

bad,  as  leading 
to  an  imma- 
terial issue ;  for 

Jeremy  in  support  of  the  demurrer.     The  replicatipn  a  judgment,  to 

.    ,      ,  .    .  ^  .  .  ,  T.    1  be  entitled  to 

is  bad,  as  consisting  of  immaterial  averments.     It  does  preference  in 

J •    •  • 

not  appear   on  the   pleadings  that   this  judgment  was  ^us t"^ "d ock" ' 

docketed;  and  if  it  was  not,  then,  by  the  statute  4  &  5  ^^^P^TIir"! 

^  ^    J  to  4  ik  5  IF.  4r 

W.  8c  M.  c.  20.  s.  3.,  any  other  notice  of  it  was  inefFec-  -^^-  c-  20- ;  and 

notice  of  It  in 

tual :  it  stood  on  the  fooling  of  a  simple  contract  debt,  any  other  way 

.       is  of  no  coDse- 

Hickey  v.   Hayter{b),     To    allege   that  ihe  executrix  quence. 
had  notice  of  a  judgment,  and  afterwards  had  assets,   o  .^nc .  J^yy.  ./^//^ 
when  it  is  not  shewn  that  the  judgment  was  docketed,  ^  ^^^/l.  2q^, 
is  no  plea.  Steel  v.  Rorke  (c) ;  and  the  essential  part  of 

(a)  This  case  was  decided  on  the  4th  of  May^  but  has  been  unavoidably 
postponed. 

(6)  6  T.  n,  384.  (c)  IB.^F.  307. 

U  u  2  the 
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1832.        the  defendant's  plea,  viz.  that  she  fully  administered, 
remains  without  answer. 


Hall 

tiemnti 
TArrKtt. 


Dampier  contrL  The  replication  answers  the  plea, 
and  contains  sufficient  matter  for  that  purpose.  The 
defendant  should  have  pleaded  that  the  judgment  was 
not  docketed ;  and,  at  all  events,  it  was  unnecessary  for 
the  plaintiff  to  reply  that  there  was  a  docket.  In  SUd 
V.  Rorke(a)y  the  rejoinder  that  the  defendant  had  notice 
of  the  judgments  was  held  insufficient;  but  there  the 
replication  had  expressly  stated  that  they  were  not 
docketed.  In  this  case  there  is  no  such  averment ;  it 
was  sufficient,  therefore,  to  say  generally  that  the  de- 
fendant had  notice  of  the  judgment,  and  afterwards  had 
assets.  It  must  be  inferred  from  these  pleadings,  that 
the  notice  was  that  which  alone  is  good  in  law.  \LdHle» 
dale  J.  Notice  or  no  notice  to  the  executor  is  quite 
immaterial  in  pleadings  on  a  judgment ;  it  is  not  as  if  it 
had  been  a  bond.]  Then  the  same  objection  applies  to 
the  plea ;  and  it  should  have  been  averred  there  that  the 
judgment  was  not  docketed. 

Lord  Tenterden  C.  J.  The  difficulty,  in  this  case, 
has  arisen  from  the  introduction  of  unnecessary  words 
in  the  plea,  but  it  is  not  bad  for  containing  surplusage. 
By  the  statute  4  &  5  W.  Sf  M.  c.  20.,  a  judgment  not 
docketed  is  entitled  to  no  preference  in  administration; 
it  is  like  a  simple  contract  debt ;  and  this  is  the  very 
plea  that  would  have  been  pleaded  to  an  action  on  such 
a  debt,  except  that  reference  is  made  to  the  time  when 

m 

the  defendant  had  notice  of  the  recovery,  which,  how- 
ever, makes  no  essential  difference.    Hiclcey  v.  Hayier  (&} 

(a)   1  p.  ^  p.  307.  (ft)  6  r.  n.  384. 

shewt 


TAPPKft« 
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shews  that  the  plaintiff  here  might  have  gone  to  issue        1832. 
on  the  plea  of  plen^  administravit,  and  proved  that  the  . 

Hall 

judgment  was  docketed,  if  that  had  been  the  case.     It        a»aiH§t 
was  not  necessary  for  the  defendant  to  allege  in  her 
plea  that  there  was  no  docket 

LiTTLEDALE  J.  The  averment  of  the  defendant  as 
to  noUce  of  the  recovery  is  mere  surplusage,  and  the 
same  as  if  it  had  been  pleaded  that  she  administered 
before  any  other  event  quite  collateral  to  the  matter  in 
question. 

Parke  J.  Notice  is  only  important  with  reference 
Co  priority  in  administration ;  where  no  priority  could 
be  claimed,  it  is  immaterial  whether  or  not  the  defendant 
administered,  or  had  assets,  before  or  after  notice. 

Patteson  J.  concurred. 
Leave  was  however  given  to  amend  the  replication. 


The  King  against  Thomas  Jones  Wood.        FHdx^, 

A  RULE  was  obtained  in  the  last  term,  calling  upon  An  indictment 
_         ^  1  t        II  !•  •       !•     for  a  nuisance 

John  Silk  to  shew  cause  why  all  proceedmgs  in  this  in  keeping  a 
prosecution  should  not  be  stayed,  with  costs  of  the  pre-  ing.house  was 
sent  application  to  be  paid  by  him,  and  also  to  shew  by  p^^gte  p^f  * 
what  authority  he  acted  as  the  prosecutor's  attorney.   It  ^^^^^^^ 
appeared  that,  at  the  September  sessions  for  Middlesex  '^  ^^  certiorari, 

*^'  '  ^  proceeded  no 

further.     An- 
other party  then  caused  a  venire  to  be  i&slied,  and  other  steps  talcen  for  bringing  the  case  to 
trial,  though  desired  by  the  original  prosecutor  to  forbear.     On  motion  by  the  latter  for 
A  »tay  of  proceed! ngSy  (he  alleging  that  the  offence  had  been  discontinued)  this  Court  refused 
to  interfere,  the  prosecution  being  for  a  public  nuisance. 

U  u  3  1830, 
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1832.        1830,  Pearce^  the  party  above  referred  to  as  the  prose- 

secutor,  preferred   an   indictment   against   Wood  for  a 

ai^ninsi        nuisance  in  keeping  a  common  gaming-house^  and  the 

.Wood. 

bill  being  found,  the  defendant  entered  into  recog- 
nizances to  appear  and  answer  such  indictment.  Pearce 
afterwards  removed  it  by  certiorari,  and  for  this  pur- 
pose employed  an  attorney  named  George,  the  attorney 
{Hague)  who  originally  acted  in  the  case  having  been 
struck  off  the  roll.  It  was,  about  the  same  time,  commu- 
nicated to  Hague  that  the  prosecutor  did  not  intend  to 
take  any  further  proceedings.  Pearce  stated,  in  the 
affidavit  on  which  this  rule  was  obtained,  that  when  the 
indictment  was  removed  the  nuisance  had  ceased,  and 
that  it  had  not  since  been  renewed ;  but  Hague  allied 
that  the  prosecution  dropped  in  consequence  of  a  com- 
promise. Notwithstanding  the  communication  from 
Pearce,  Hague  caused  instructions  to  be  given  to  J(An 
Silk,  an  attorney,  for  carrying  on  'the  prosecution,  and 
Silk  sued  out  a  venire  facias  for  the  purpose  of  bringing 
the  case  to  trial ;  and,  although  required  by  George  (in 
November  1831)  to  desist,  he  afterwards  obtained  a  dis- 
tringas, and  levied  on  the  defendant's  goods  for  his  de^ 
fault  in  not  appearing.  The  original  prosecutor  and 
his  attorney,  George,  disclaimed  any  knowledge  of  Silk 
or  participation  in  his  proceedings. 

White  now  shewed  cause,  and  Curwood  and  Plait 
supported  the  rule. 

Lord  Tenterden  C.  J.  This  is  an  indictment  for  a 
p:i)lic  nuisance,  and  not  for  any  matter  in  the  nature  of 
a  private  injury.  I  think,  therefore,  that  the  Court 
ought  not  to  interfere. 

Little- 
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LiTTLEDALE  J.  Concurred.  1832. 


The  Kin 


Parke  J.     I  am  of  the  same  opinion.     In  Rex  v.       ogpmu 

Wood 

Oldfield{a\  where  a  prosecution  for  this  offence  had 
been  discontinued,  the  Court  directed  the  Attorney- 
General  to  proceed  {b). 

Rule  discharged. 

(a)  The  reportere  have  been  favoured  with  the  foUowiog  note  from  the 
Crown  Office: — 

The  King  against  Oldfield.  Saiter 

^  1823. 

IvnicTMKirT  (on  the  prosecution  of  a  private  individual)  for  keeping  a  com- 
mon gaming-house.  A  rule  nisi  was  obtained  by  the  Attoiney^General, 
calling  on  the  defendant  to  shew  cause  why  the  solicitor  of  the  Treasury 
should  not  be  at  liberty  to  cause  a  new  record  of  nisi  prius  to  be  ingroised, 
and  the  postea  and  verdict  to  be  indorsed  from  the  Judge's  notes,  on  an 
affidavit  that  the  postea  could  not  be  found,  and  that  the  solicitor  of  the 
Treasury  was  instructed  by  the  secretary  of  state  to  call  for  the  judgment 
of  the  Court.  In  HUaiy  term  1824,  the  rule  having  been  made  absolute, 
the  defendant  was  sentenced  by  the  Court.     In 

The  King  against  Fielder. 

For  a  like  offence.    The  same  course  was  adopted  at  the  same  time. 
A  similar  proceeding  took  place  in 

The  King  against  Constable.  JBiiaiytam 

18  6 
Thk  defendant,  a  justice  of  peace,  having  been  convicted  on  an  indictment 

preferred  and  carried  on  by  a  private  prosecutor  for  a  misdemeanor  in 
the  exercise  of  his  office,  and  no  proceedings  having  been  taken  by  the 
prosecutor  to  obtain  judgment,  the  Attorney- General  prayed  the  judg- 
ment of  the  Court  upon  him,  and  he  was  sentenced. 

(6)  PattcMon  J.  had  gone  to  the  bail  court  to  bear  motioni. 


Uu  4 


660  CASES  IN  EASTER  TERM 

1892. 


■J^y*  ^  Alderson  against  Lanodalb. 

Hoy  nth.  ^^ 

£    Av     The  vendee  of  ASSUMPSIT  by  the  plaintiff,  as  indorsee,  against 

goods  paid  for  xX 

thembyabUl  the  defendant  as  drawer,  of  a  bill  of  exchange. 

drawn  by  bim  Count  for  goods  sold,  &c.     Plea,  general  issue.     At 

■on? and  aacr'  ^^^   ^"^^  before  Lord  Tcnterden  C.  J.,  at  the  Ldmdon 

Mo^t^tbe  sittings  after  Trinity  term  1831,  it  appeared  that  the 

yendor  altered  jjjn  ^j^g  given  by  the  drawer  to  the  indorsee  in  payment 
mentmentioned  for  mods  sold.     The  indorsee,  after  the  bill  had  been 

in  the  bill,  and  ® 

thereby  Titiated  accepted,  altered  the  time  of  payment  mentioned  in  it 

iti  Held,  that  ^       ^                                         ,           r       i                                         r 

by  80  doing  he  from  four  to  three   months.     Lord   Tenterden  was   of 

biftown,  and  Opinion   that  the   bill   being   thereby   vitiated  (a),    the 

operate  as  a  plaintiff  might  resort  to  the  original  consideration,  and 

Se*(^Snal^  recover  the  price  of  the  goods,  although  the  defendant 

debt,  and  con-  might  have  a  cross  action  aizainst  the  plaintiff  for  the 

lequently  that  ^                                                     or 

he  could  not  special  damage  sustained  by  the  alteration  of  the  bill : 

recorer  for  the  ^                       °                             '^ 

goods  sold.  and  he  directed  the  jury  to  find  a  vei*dict  for  the  plain* 

.r/V^^   5^-;  tiff,  but  reserved  liberty  to  the  defendant  to  move  to 

A  w^./r-i.  j\'iA  enter  a  nonsuit.     A  rule  nisi  having  been  obtained  for 

V  .<?  f-  .V.y. . -^V:  that  purpose, 


^/S^''  .7r 


Kelly  on  a  former  day  in  this  term  shewed  cause. 
The  bill  having,  by  reason  of  the  alteration,  become 
wholly  null  and  void,  the  plaintiff  was  remitted  to  his 
original  rights ;  and  may  recover  the  price  of  the  goods 
sold.  The  acceptor  of  a  bill  is  supposed  to  have  in  his 
hands  money  belonging  to  the  drawer,  and  the  latter  to 

[a)  Tidnuarsh  v.  Graver,   I  Af.  4*  &  735.     Madntoth  ▼.  Baydon^  12.4: 
M%  362.     Zonf  ▼.  Moore,  3  Esp*  155.  n. 

give 
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give  the  payee  an  order  for  payment  of  that  money*        1832. 

If  such  order  afterwards  becomes  nugatory,  it  still  is 

against  conscience  for  the  acceptor  to  retain  the  money       agakut 

of  the  drawer ;  and  he  is  therefore  liable  in  an  action 

for  money  had  and  received.    A  bill  accepted  on  a  wrong 

stamp  has  been  held  to  be  no  payment  by  the  acceptor, 

eren  though  the  acceptor  would  have  honoured  it  if  it 

had  been  presented  in  time  (a).   The  parties  to  such  a  bill 

are  in  precisely  the  same  situation  as  they  were  before  it 

was  drawn.     Then,  if  the  drawer  of  a  bill  has  in  such  a 

case  a  remedy  against  the  acceptor,  surely  an  indorsee, 

who  has  given  the  drawer  value  for  the  bill,  must  have 

a  remedy  against  the  latter  when  it  becomes  of  no  value. 

He  is  then  in  the  same  situation  as  if  the  bill  had  never 

been  drawn,  and  is  entitled  to  recover  the  value  of  his 

goods.     There  is  no  express  authority  upon  this  point, 

bot  it  may  be  inferred  from  Pierson  v.  Hutchinson  (6), 

that  if  a  bill  be  lost  and  not  destroyed,  there  can  be  no 

remedy  in  respect  of  it  at  law,  unless  it  was  in  such  a 

state,  when  lost,  that  no  person  but  the  plaintiff  could 

have  acquired  a  right  to  sue  on  it.     Now,  here  the  bill 

was  in  such  a  state  that  no  persiHi  could  have  acquired 

that  right.     It  is  true  that  the  drawer  may  be  prejudiced 

in  his  remedy  against  the  acceptor  by  the  result  of  the 

alteration,  but  in  this,  as  in  any  other  instance  of  special 

damage  arising  from  that  circumstance,  an  action  on  the 

case  may  be  maintained  against  the  party  in  fault,  for 

the  amount  of  damage  really  sustained.     A  different 

rule  might  be  productive  of  great  injustice.     Suppose 

the  bill  accepted  for  the  accommodation  of  the  drawer, 

m 

ia)   Wilton  ▼.  Fyjor,  4  TawU.  388.  (6)  2  Campi.  ^.  P.  C  21 1. 

or 


Lakodale. 
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.18S2.        or  in  part  for  his  accommodation,  the  acceptor  having 
^  received  but  a  small  part  of  the  amount  of  the  bill.     In 

rALDKASON  ' 

againu  the  first  case,  the  drawer  would  sustain  no  injury  by  the 
alteration  of  the  bill,  and  yet,  if  the  indorsee  could  not 
resort  to  the  consideration,  he  must  lose  his  just  debt, 
and  the  drawer  escape  payment :  in  the  second  case,  if 
an  acceptance  has  been  given  for  1000/.  when  SOL  only 
was  due,  the  drawer  will  have  indorsed  the  bill  in  pay- 
ment of  a  debt  of  1000/.  at  the  expense  of  50/.  only. 

Piatt  contr^.  The  plaintiff,  by  altering  the  bill  in  a 
material  part,  has  rendered  it  of  no  value,  and,  by  laches, 
made  it  his  own.  Now,  it  is  well  established  that  in 
such  a  case  the  bill  operates  in  satisfaction  of  any 
debt  for  which  it  was  originally  given.  That  applies  to 
the  present  action.  This  is  not  analogous  to  the  case  of 
a  bill  drawn  on  an  improper  stamp,  because  in  that 
case  there  never  was  a  valid  bill  in  existence.  Here  a 
bill,  originally  valid,  was  rendered  void  by  the  act  of  the 
plaintifi.  It  is  not  correct  to  say,  that  the  drawer  in 
such  a  c^se  has  always  his  remedy  left  against  the  ac- 
ceptor. An  acceptance  given  in  satisfaction  of  a  claim  in 
respect  of  which  no  action  can  be  maintained  —  as  to  a 
physician  for  fees,  or  in  consideration  of  a  promise,  not 
in  writing,  to  pay  the  debt  of  another — may  be  enforced : 
but  if  the  bill  be  destroyed,  the  remedy  is  wholly  lost. 
Permitting  the  plaintiff  to  recover  in  this  action,  and 
allowing  the  defendant  to  bring  a  cross  action  for  the 
special  damage  occasioned  by  the  destruction  of  the  bill, 
would  lead  to  a  multiplicity  of  suits  in  the  same  matter, 
which  the  law  discourages. 

Ct4f\  adv.  vuUm 

Lord 
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Lord  Tenterden  C.  J.  now  delivered  the  judgment       18S2. 
of  the  Court,  and,  after  stating  the  facts  of  the  case,  pro-      .        ^^ 
ceeded  as  follows :  —  agavut 

In  this  case  we  have  come  to  the  conclusion,  that  the 
opinion  which  I  expressed  at  the  trial,  namely,  that  the 
plaintiff  was  entitled  to  recover  on  the  count  for  goods 
sold,  cannot  be  supported.  It  is  |3erfectly  clear  that  a  bill 
of  exchange  will  operate  as  a  satisfaction  of  a  preceding  I 
debt,  if  the  holder  make  it  his  own  by  laches — as  by  not  ' 
presenting  it  for  payment  when  due.  Here,  we  think 
that  the  plaintiff,  by  altering  the  bill  in  a  material  part, 
made  it  his  own  as  against  the  defendant,  and  caused 
it  to  operate  as  a  satisfaction  of  the  debt  for  which  it 
was  originally  given.  Allowing  the  plaindff  to  recover 
the  value  of  the  goods  in  this  action,  and  the  defendant 
to  bring  a  cross  action  for  the  special  damage  sustained 
by  reason  of  the  destruction  of  the  bill,  would  lead  to  a 
multiplicity  of  actions,  which  is  against  the  policy  of  the 
law.  For  these  reasons,  we  are  of  opinion,  that  the  rule 
for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 
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1 832.  ARGUED  AND  DETERMINED 


IN  THK 


Court  of  KING'S  BENCH, 


IV 


Trinity  Term, 


In  the  Second  Year  of  the  Reign  of  William  IV.  {a) 


James  Right,  on  the  Demise  of  Richard  Tay- 
lor, against  Benjamin  Banks  and  Charles 
Hewitt  and  Frances  his  Wife. 

An  heir  It  law   p^JECTMENT.     At  the  trial  at  the  Summer  assizes 
eopyholdetttte  for  the  county  of  Stafford    1830,  a  Terdict   was 

him,  without     found  for  the  lessor  of  the  plaintiff,    subject  to  the 
admiMd  sod    opinion  of  this  Court  on  the  following  case :  — 
id'^spa^t        ^y  *  surrender  of  the  13th  o(  Febrtiary  1781,  a  small 
of  the  lord's       parcel  of  land,  being  then  an  entire  irarden,  contain- 

finCy  where  due  o  a 

on  admisiioiu     ing  about  sixteen  perches,  and  copyhold  of  inheritance^ 

/  y.ift,  00.  5/^  jy^  situate  in  the  township  of  Bilstouy  within  the  manor  of 

X  /o/icjf.VUiV.^        Staaoheathf  in  the  county  of  Stafford^  was  surrendered  by 

\A  ^  ^     r  Horner^  and  Sarah  his  wife,  to  John  Taylor ^  of  Bilston^ 

'  d  %  c     "/)  '  maltster,  his  heirs  and  assigns  for  ever,  and  at  the  same 

'    qi     y  C        -?  A  0 

j^  i7L^     ^UC  ^^j  Pattemm  J.  usually  sat  in  the  bail  court  during  this  term. 

^'^^'  y^^  court 


Bahks. 
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court  John  Taylor  was  admitted  thereto.  On  the  10th  1832. 
of  July  1781,  John  Taylor  surrendered  the  above  men-  _ 
tioned  small  parcel  of  land  to  the  use  of  his  will.  He  ^akm 
subsequently  erected  three  messuages  with  outbuildings 
on  the  land,  which  were  occupied  by  J.  Pearson^  W. 
Masofii  and  W.  Greeny  as  his  tenants.  John  Taylor  had 
issue  Mary  Taylor  and  Samuel  Taylor^  and  died,  leaving 
them,  and  also  his  wife,  his  survivors.  He  made  a  will 
which  contained  (inter  alia)  the  following  devise :  -— 
^  I  give  to  my  daughter,  Mary  Taylor^  the  house  that 
J.  Pearson  holds  of  me,  and  the  small  house  that 
fF.  Mason  holds  of  me,  with  the  garden  and  all  ap- 
purtenances thereunto  belonging,  for  her  own  use  for 
ever,  at  my  decease.  And  to  my  son,  Samuel  TayloTy  I 
give,  after  my  wife's  decease,  all  that  tenement,  garden^ 
and  appurtenances  thereunto  belonging,  that  W.  Green 
holds  of  me,  or  any  other  tenement,  and  that  small 
parcel  of  land,  &c.  ranging  or  lying  against  Walter 
Rfftdei/s  workshop,  for  ever.'' 

This  will  was  duly  proved  by  Mary  Taylor^  and  she, 
on  the  death  of  her  father,  entered  into  the  receipt  of 
the  rents  and  profits  of  the  houses  and  premises  in  the 
occupation  of  J,  Pearson  and  W.  Mason,  devbed  to  her 
as  aforesaid.  Mary  Taylor  afterwards  married,  and 
died  without  issue,  leaving  her  brother  Samuel  her  heir 
at  law.  She  was  never  admitted  to  the  houses  devised 
to  her  by  her  father. 

Samuel  Taylor,  on  the  death  of  his  mother,  entered 
into  the  receipt  of  the  rents  and  profits  of  the  house, 
&C  in  the  occupation  of  W.  Green,  devised  to  him  after 
his  mother's  death;  and,  on  the  death  of  his  sister, 
Mary  Taylor,  he  also  entered  into  the  receipt  of  the 

rents 
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18SS.        rents  and  profits  of  the  houses  and  premises  late  in  the 
occupation  of  J.  Peanom  and  W.  Mason^  and  devised  to 


og^nnai  her  as  aferesaid*  He  married  in  the  year  1828,  and 
afterwards  made  bis  will»  whereby  he  devised  all  his 
real  and  personal  estate,  with  some  immaterial  ex* 
ceptions,  to  his  wife.  Samuel  Taylor  died  in  1829» 
without  issue,  without  having  been  admitted  either  to 
the  premises  late  the  property  of  his  sister,  or  to  those 
left  to  himself  by  his  father,  and  without  having  sur- 
rendered to  the  use  of  his  will.  Frances^  the  widow  of 
Samuel  Taylor^  afterwards  married  Charles  Hewitt ;  and 
the  said  Charles  and  Frances  his  wife,  were  two  of  the 
defendants  in  this  action  of  ejectment.  The  houses 
formerly  in  the  occupation  of  J.  Pearsoriy  fV.  Mason^ 
and  W.  Greerij  now  form  one  messuage,  which,  with  the 
small  parcel  of  land,  are  in  the  occupation  of  Benjamin 
Banksy  the  other  defendant,  and  the  ejectment  was 
brought  to  recover  possession  of  these  premises.  The 
lessor  of  the  plaintiff,  Richard  Taylor^  was  heir  at  law 
of  the  above  mentioned  John  Taylor^  the  father.  This 
case  was  argued  in  ii)e  last  term  (a),  by 

Godson^  for  the  lessor  of  the  plaintiff.  The  heir  at 
law  of  John  Taylor  is  entitled  to  recover,  because,  in 
order  to  give  effect  to  the  will  of  Samuel  Taylor^  it  was 
necessary  that  he  should  have  been  previously  admitted 
tenant.  He  took  either  as  devisee  under  the  will  of  his 
father,  or  as  heir  at  law.  Now  it  is  well  established, 
that  a  devisee  of  a  copyhold  estate  cannot  re-devise  it 
before  admittance.  Smith  v.  Triggs  (i).  Doe  dem.  Vernon 

(a)  Before  Lord  TetUerden  C.  J.,  LUtledaU,  Parke,  and  PaUeson  Js. 
(6)  lAr.487. 

V.  Vemonj 


Ill  THS  ScoDSD  Year  of  WILLIAM  lY.  KT 

▼.  Vernon  (a),  fVainewright  v.  EliDell  {b).     And  if  he  took        1 832, 
as  heir  at  law,  he  could  not,  before  admittance,  devise  the       "T 

RiOHT 

estate  descended  to  him.     In  Smith  v.  Triggs^  Jane  Day       ogainu 

Banks* 

was  the  customary  heir  of  Jane  Trtggs.  The  latter  had 
surrendered  to  the  use  of  her  will,  and  devised  to  her 
daughter  and  heir  Jane  Day  in  fee,  and  the  Court  held 
that  Jane  Day  took  by  descent ;  and  she,  before  ad- 
mittance, devised  to  the  defendant ;  and  Pratt  C.  J.  said, 
**  There  is  no  title  in  him,  Jbr  want  of  an  admittance  of 
Jane  Day^  and  also  for  want  of  a  surrender  to  the  use 
of  her  will."  In  Wainewright  v.  Elwell  (6),  Sir  Thomas 
Plumer  laid  it  down  that  an  heir  at  law  cannot,  before 
admittance,  devise  a  copyho}d  estate  descended  to  him ; 
and  in  King  v.  Turner  (c),  the  very  point  was  decided 
on  the  authority  of  those  two  cases.  The  statute  55  G.  9. 
€•  192.  renders  a  disposition  of  a  copyhold  estate  by  will 
effectual  without  a  surrender,  but  does  not  dispense  with 
admission.  Section  2.  enacts,  that  no  person  entitled  Xx> 
copyhold  lands  by  will  shall  be  entitled  to  be  admitted  by 
virtue  of  that  act,  except  on  payment  of  such  stamp  duties, 
fees,  &c.  as  would  have  been  payable  in  respect  of  a  sur* 
render  to  the  use  of  such  will.  And  sect.  3.  provides,  that 
the  act  shall  not  be  taken  to  render  any  devise  valid,  which 
would  have  been  invalid  if  a  surrender  had  been  made. 
The  object  of  the  act  was  to  cure  defects  of  form  only, 
not  of  substance.  Doe  dem.  Nethercote  v.  Bartle  {d).  In 
The  King  v.  The  Brewer's  Company  {e)  a  mandamus  was 
granted  to  compel  the  lord  to  admit  a  copyholder  claim- 
ing by  descent,  and  one  reason  given  was,  that  he  might 
wish  to  surrender  to  the  use  of  his  will. 

(a)   7  East,  8.  (6)    I  Uadd.  627. 

(c)  2  Simons,  545.  (rf)  5  B,  ^  A.  492. 

(0  3J».4f  C.  172. 

Preston 
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Rmht 
Bamu. 


Preston  contrsL    It  may  be  conceded}  that  tlie  devisee 
of  a  copyhold  cannot,  before  admittance,  re-devise  it,  and 
that  the  statute  55  G.  3.  c.  192.  supplies  the  want  of  a 
surrender  only,  and  not  of  an  admittance ;  but  herep 
Samuel  Taylor  at  the  time  when  be  made  his  will  was 
seised  of  the  entire  copyhold  estate  as  heir  at  law ;  and 
being  heir  as  well  as  devisee,  he  took  by  his  better  title. 
Now,  an  heir  at  law  before  admittance  is  complete  tenant 
of  the  copyhold  estate.  Before  the  statute  55  G.  3.  c»  192.^ 
he  might  have  devised  after  surrender  to  the  use  of  his  will, 
without  admittance.  Watkins  {on  Capyholds\  vol.  i.  p.  244.9 
treating  of  the  admission  of  an  heir  at  law,  says,  that 
*^  the  heir  has  as  good  a  title  without  admittance  as  with 
it,  against  all  the  world  but  the  lord  (a) :  it  is  a  matter 
only  between  the  lord  and  tenant ;  and  if  the  lord  refuse 
admission,  he  is  tenant  as  to  others  without  it,  and  the 
lord  shall  not  be  suffered  to  take  any  advantage  of  his 
own   neglect:"    that   *^  on  the  death   of  his  ancestor, 
the  heir  may  enter  and  take  the  profits  (i),  and  maintain 
an  action  for  any  trespass  done  to  his  possession  (c). 
He  may  also  make  a  lease  of  the  copyhold  as  war- 
ranted by  custom.     If  he  die  after  entry,  and  before 
admittance,  there  shall  be  a  possessio  fratris  {d\  and  his 
heir  may  enter  also,  as  he  himself  could  have  done(c). 
His  widow  shall  be  endowed,  and  the  husband  of  an 
heiress  shall  have  his  curtesy.     The  heir  may  even  sur^ 
render  to  the  use  of  another^  on  satisfying  the  lord  for  his 
fine  (6),  whether  the  inheritance  be  in   possession,  or 
only  in  remainder  or  reversion ;  and  if  he  would  devise 
his  interest,  he  must  surrender  to  the  use  of  his  will ;" 


(a)  J?«  V.  Rennett,  2  T.  R.  197, 
(c)  4  Rep.  23b, 


{b)  Browns  catCf  4  RqK  S2 6. 
{d)  Dyer,  291  6.  pi.  69. 


and 
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and  for  this  latter  position  Smith  ▼.  Tnggs{a)  is  cited.        18S2. 

One  ground  of  that  decision  was,  that  the  devise  was 

void  (br  want  of  a  surrender  to  the  use  of  the  will;        agama 

which  undoubtedly  before  the  stat.  55  G.  3.  c.  192.  was 

requisite.     But  what  was  said  there  as  to  the  necessity 

of  admittance  by  Pratt  C.  J.,  was  unnecessary  to  the 

decision  of  the  case,  which  was  sufficiently  determined 

by  the  want  of  surrender  on  the  one  hand,  and  the 

defective  title  of  the  lessor  of  the  plaintiff  on  the  other. 

The  expression  of  Sir  Thomas  Plumer  in  Wainewright 

V.  Etwell  (b)  was  iilso  a  mere  dictum,  upon  a  point  not 

material  to  the  case.  The  judgment  in  King  v.  Turner  (c) 

proceeded  chiefly  on  the  authority  of  Smith  v.  Triggs. 

Again,  in  1  JVatkins,  p.  302.,   it  is   said,   *^  In   most 

manors  a  fine  is  due  on  the  admission  of  an  heir;  and 

though  the  heir  may  surrender  before  admission^  he  shall 

not  defeat  the  lord  of  his  fine.     The  lord  is  not  obliged 

to  receive  his  surrender  until  the  fine  be  paid."     The 

heir  at  law,  therefore,  was  tenant  upon  tlie  death  of 

his  ancestor,  as  well  before  as  after  admittance,  except 

so  far  as  the  rights  of  the  lord  were  concerned.     He 

could  not  be  sworn  on  the  homage  or  maintain  a  plaint 

in  the  nature  of  an  assize  in  the  lord's  court,  because 

till  admittance  he  was  not  complete  tenant  to  the  lord ; 

but  to  most  intents,  especially  as  to  strangers,  he  was 

perfect   tenant  upon   the  death   of  his  ancestor,    Co, 

Copyh.  sect.  4>1.,   BramCs  case  ((2).     It   is  quite  clear, 

upon  the  authorities,  that  at  common  law  an  heir  might 

before  admittance  surrender  to  a  stranger,  and  it  seems 

evidently  to  follow  that  he  might  to  the  use  of  his  will. 

Before  the  statute  55  G.  3.  c.  192.  surrender  was   the 

(«)   I  Str,  487.  (6)  I  Madd,  627. 

[c)  2  Sim.  543.  {d)  4  Rep.  92b. 

Vol.  111.  X  X  only 
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IBS2*       only  thing  required  to  make  the  will  take  effect ;  and 
that  statute  now  enables  the  heir  to  devise  a  copyhold 

Right 

agamM       estate  without  surrender,  as  he  might  hare  done  before 
the  statute,  if  he  had  surrendered  it* 

Cur.  adxK  vulL 

Lord  -Tenterden  C.  J.  in  this  term  deliyered  the 
judgment  of  the  Court. 

This  case  was  argued  before  us  in  the  course  of  the 
last  term.  The  facts  were  these:  John  Taylor  haTing 
duly  surrendered  a  copyhold  estate  to  the  use  of  his 
will,  devised  one  part  of  it  to  his  daughter  Maty  Taj^ 
in  fee)  and  another  to  Samuel,  his  son  and  heir  at  law»  in 
fee,  after  his,  the  testator's,  wife's  death.  Mary  entered 
and  died  without  having  been  admitted,  leaving  Samuel 
her  heir  at  law.  Samuel,  after  the  death  of  the  testator's 
wife,  entered  on  the  part  devised  to  him,  and  after  his 
sister's  death,  on  that  devised  to  her;  he  afterwards 
made  a  will  and  left  the  whole  to  one  of  the  defendants^ 
and  died,  without  having  been  admitted  to  the  copyhold 
estate,  and  without  having  surrendered  to  the  use  of  his 
will ;  and  the  question  was,  whether  the  estate  passed  by 
SamuePs  wUl  ?  If  it  did,  the  lessor  of  the  plainti£^  who 
is  the  heir  at  law  of  JoAn  Taylor,  is  not  entitled ;  and 
we  are  of  opinion  that  the  estate  passed,  and  that  onr 
judgment  ought  to  be  for  the  defendants. 

It  is  quite  clear  that  Samuel  Taylor,  on  his  sbter^s 
death,  stood  in  the  same  situation  as  if  the  copyhold 
estate  had  immediately  descended  to  him  as  heir  at  law, 
and  the  part  devised  to  himself  he  took  by  descent. 
The_^[uestion  then  is,  whether  a  person  entitled  to  a 
copyhold  of  inheritance  as  heir  at  law  may  make  a  will 
without  having  been  admitted,  or  surrendered  to  the  use 


Banki. 
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of  bis  wiU  ?    This  depends  upon  the  nature  of  the  in-       18S2. 
terest  which  the  heir  at  law  takes  in  such  a  copyhold       '"^^ 

RWHT 

before  admittance :  if  before  the  statute  55  G.  S.  c.  192.        agamst 
he  was  capable  of  devising  after  a  surrender  to  the  use 
of  his  will  onfyj  without  any  other  previous  condition, 
he  is  capable  since  that  statute  of  devising  without  such 
a  surrender. 

Upon  reference  to  the  authorities  in  the  old  books, 
describing  the  nature  of  the  interest  of  a  copyhold  tenant, 
it  seems  to  admit  of  no  doubt  tliat  an  heir  at  law  was 
capable  of  devising  without  any  admittance,  upon  a  sur- 
render to  the  use  of  his  will  only.  In  Cokeys  Copyholder , 
section  41.,  it  is  said,  that  **  admittances  upon  surrender 
differ  firom  admittances  upon  descents,  in  this,  that  in 
admittances  upon  surrender  nothing  is  vested  in  the 
grantee  before  admittance,  no  more  than  in  voluntary 
admittances,  but  in  admittances  upon  descents,  the  heir 
is  tenant  by  copy,  immediately  upon  the  death  of  his  an* 
cestOTj  not  to  all  intents  and  purposes,  for  peradventure 
he  cannot  be  sworn  of  the  homage  before,  neither  can 
he  maintain  a  plaint  in  the  nature  of  an  assize  in  the 
lord's  court  before,  because  till  tlien  he  is  not  complete 
tenant  to  the  lord,  no  further  forth  than  the  lord 
pleaseth  to  allow  him  for  his  tenant :  —  so  that  to  all  in- 
tents and  purposes  the  heir  till  admittance  is  not  complete 
tenant ;  yet  to  most  intents,  especially  as  to  strangers, 

the  law  taketh  notice  of  him  as  of  a  perfect  tenant  of 

« 

the  land  instandy  upon  the  death  of  his  ancestor ;  for 
he  may  enter  into  the  land  before  admittance,  take  the 
profits,  punish  any  trespass  done  upon  the  ground,  sut" 
jrender  into  the  hands  of  the  lord  to  xohose  use  he  pleasethy 
sat'isfying  the  lord  his  fine  due  upon  the  descent."    In 

X  X  2  Brctam's 


Bawks. 
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1832.        Braom^s  case  (a)  it  is  laid  down  that  the   ^*  heir  may 
■"■*"       surrender  to  the  lord  to  the  use  of  another  before  ad- 

Right 

againit  mittance,  as  any  other  copyholder  may^  but  it  cannot  pre^ 
judice  the  lord  of  his  fine  due  to  him  by  the  custom  of 
the  manor  upon  the  descent,  and  he  is  tenant  by  copy  of 
court  roU^  for  the  copy  made  to  his  ancestor  belongs  to 
him ;  as  the  admittance  of  tenant  for  life  is  the  admit* 
tance  of  him  in  remainder,  to  vest  the  estate  in  him,  but 
shall  not  bar  the  lord  of  his  fine,  which  he  ought  to 
have  by  the  custom."  In  Brown  v.  Dyer  {b)  it  is  said, 
^*  The  heir  may  surrender  before  admittance,  because  he 
has  a  title  by  descent;  but  the  lord  in  this  case  shall 
have  a  fine."  In  the  case  of  Morse  v.  Fatdkener  (c)  the 
Court  of  Exchequer  say  that  ^^  in  copyholds  the  heir 
takes  without  actual  admittance,  and  may  surrender  and 
convey  without  it,  which  he  could  npt  do  if  he  were 
not  seised,  but  the  lord  is  in  that  case  entitled  to  tie 
double  ^ne  on  the  surrender."  In  Doe  v.  Tofield{d) 
Lord  Ellenborough  says,  "  The  heir  is  tenant  before  ad- 
mittance; he  may  surrender  or  forfeit."  In  Wilsons. 
Weddell  (e)  a  difference  was  taken  as  to  an  heir  to 
whom  a  copyhold  descends ;  ^^  he  may  surrender  before 
admittance,  and  well,  because  in  by  course  of  law,  fur 
the  custom,  which  makes  him  heir  to  the  estate,  casts 
the  possession  upon  him  from  his  ancestor;  but  a 
stranger  to  whom  a  copyhold  is  surrendered  has  nothing 
before  admittance,  because  he  is  a  purchaser,"  and  there 
are  many  other  authorities  to  the  same  effect 

To  these  authorities  is  opposed  the  dictum  of  the  late 
Sir  Thomas  Plumer  in  the  case  of  Wainewright  v.  El' 

(a)  4  Reji,  22b.  ib\   1 1  Mud.  75. 

(c)    1  Anttr.  13.  {d)   i  I  East,  231. 

(0   Yelv.  \A5. 

Will, 
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weU{a)f  who  is  there  stated' to  have  said,  that  "  an  heir        1832. 
at  law  cannot,   before  admittance,   devise  a  copyhold  - 

descended  to  him;''  but  the  decision  in  the  case  of  against 
Smith  V.  Triggs  (i),  which  he  quotes,  does  not  support 
that  proposition.  One  point  only  was  necessary  to  the 
decision  of  that  case,  viz.  that  by  a  devise  to  the  heir  at 
law  he  takes  by  descent,  for  he  takeJs  only  the  same 
estate  that  would  have  descended  to  him  without  the 
will ;  and  the  dictum  of  Lord  Chief  Justice  Pratt^  that 
the  devisee  of  the  heir  could  have  no  title,  for  want  of 
her  admittance,  '*  and  also  for  want  of  a  surrender  to 
the  use  of  her  will,"  (for  there  was  no  surrender  in  that 
case,)  is  the  only  authority  in  support  of  Sir  Thomas 
Plumer^s  position.  There  is  also  the  more  recent  case 
of  King  V.  Turner  (c),  in  which  the  present  Vice-Chan- 
cellor held  that  a  copyholder,  heir  at  law,  could  not  de- 
vise, unless  he  had  been  admitted.  The  authorities  relied 
upon  by  his  Honour  are  the  dicta  of  Lord  Chief  Justice 
Pratt  and  Sir  Thomas  Plumer^  which  have  been  before 
noticeil,  and  Brawiis  case((i),  (above  cited,)  in  which 
he  supposes  that  the  surrender  of  the  heir  before  admit- 
ance  was  considered  not  to  be  good,  unless  the  lord's 
fine  were  Jirst  satisfied.  We  think,  for  the  reasons 
already  given,  that  the  dicta  referred  to  are  not  suf- 
ficient to  warrant  the  Vice-Chancellor's  opinion;  and 
nothing  appears  to  us  to  have  been  stated  in  Brown^s 
case,  nor  indeed  in  any  other,  from  which  it  can  be  in- 
ferred that  the  lord's  fine  was  to  be  paid  as  a  condition 
precedent  to  the  validity  of  a  surrender  by  the  heir  at 
law.  All  that  can  be  collected  upon  that  subject  is,  that 
the  lord,  though  the  heir  is  entitled  to  surrender,  is  not 

(a)   1  Madd.  632,  {b)   1  Str,  487.     * 

(c)  2  Sim,  SiS.  (rf)  4  Rep.  2ib, 

X  X  3    .  to 


Bahxs. 
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1832.        to  be  deprived  of  his  right  to  his  fine  on  the  admission 
of  the  heir,  where  it  is  due  by  custom  :  whether  it  was 

Right 

againti       so  in  this  case  does  not  appear ;  bat  even  if  it  was,  we 
think  it  makes  no  di£ference. 

We  are  of  opinion,  therefore,  that  the  heir  at  law 
could  have  devised  his  copyhold  tenement  upon  a  sur- 
render to  the  use  of  his  will  merely,  without  having 
been  previously  admitted,  or  previous  payment  of  the 
lord's  fine  as  a  condition  precedent ;  that  be  is  in  the 
same  situation  in  this  respect  as  a  copyholder  taking 
by  purchase,  is,  after  his  admittance;  and  if  so,  it  is 
clear  that  the  statute  S5  6.  S.  c.  192.  supplies  the  want 
of  an  actual  surrender. 

For  these  reasons  we  are  of  opinion  that  the  judg- 
ment of  the  Court  should  be  for  the  defendants. 

Judgment  for  the  defendants. 
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18S2. 


Doe  dem.  Sturges  and  James  Batten  against  I'uetday. 

_  *=*  May  39lh. 

Tatchell. 


17^  JECTMENT  for  a  dwelling-house,  &c.    At  the  trial  Testator  be- 

before  Alderson  J.,  at  the  Salidfwy  summer  assizes  m  ^mis^  to" 
18S1,  the  following  facts  appeared.  The  father  of  James  i'^'i^""^^^ 
Batten  one  of  the  lessors  of  the  plaintiff,  was  possessed  "f  1,*"^  dispose 

»  '  *^  of  the  same^  as 

of  the  premises  in  question  for  a  term  of  ninety-nine  "*«•*'  ?®*" 

*r  ^  y  mostaa?an- 

yearS)  if  he  and  James  Batten  should  so  long  live.     By  tageous,  and 

.  ■pp^y  ^^  pro- 

his  will,  dated  1 791 ,  he  bequeathed  the  premises  to  Robert  ceeds  to  the 

maintenance  of 

Sharpf  his  executors,  &c.  for  the  above  term,  together  tesutor's  son 
with  all  the  testator's  stock  in  trade  and  other  personal  He  ^uMthei 
estate,  after  payment  of  his  debts,  &c.  upon  trust  to  sell  aftV^lwn^s 
and  dispose  thereof  as  should  seem  most  advantageous,  ^J^*^|?  *"** 
and  to  apply  the  yearly  interest,  rent,  and  other  pro-  •*>ouid  by  will 
duce,  (and  tlie  principal,  if  necessary,)  to  the  support  be  appointed  5: 

his  eierutor. 

and  maintenance  of  his  son  James  Batten  during  his  When  uie  tes- 
life;  and  he  bequeathed  the  remainder  of  his  said  per-  journeyman 
sonal  estate  or  of  the  produce  thereof,  after  J.  B.'s  de-  his'bu8ine^"iL 
cease,  to  such  uses  and  purposes  as  J.  B.  should,  by  his  as*he'had'2iie 
will,  direct ;  and  he  appointed  the  said  Robert  Sharp  his  '**^*?"*^  ^®*"; 
executor.     On  the  death  of  Batten  senior,  which  hap-  ■*»"  **■<>  re««ded 

'^      there.     At  the 

pen^d  in  May  1796,  Sharp  duly  proved  the  will.     The  funeral,  5^.  said, 

in  presence  of 

testator  was  a  collar  and  harness  maker ;  the  defendant  the  journeyman 
was  his  journeyman,  and  had  lived  with  the  testator  sons,  « The 

,  .  1    r        u*     J     *u  •         bouse  is  young 

upon  the  premises  many  years  before  his  death,  carrying  2?/g».  (mean- 

ing  the  son's). 

"  T,*'  (the 
journeyman)  "  must  slay  in  the  house  and  go  on  with  the  business,  but  young  B.  must  have  a 
biding  place.*'  T,  accordingly  continued  on  the  premises,  carrying  on  the  business,  paying 
no  rent,  but  matnuining  the  testator's  son,  who  was  weak  in  intellect  and  unable  to  provide 
for  himself.  S.  lived  twenty  years  afterwards,  and  did  not  interfere  further  with  the  property : 
Held,  tliat  this  was  sufficient  evidence' of  a  disposal  of  the  property  by  S»  according  to 
the  trusts  in  the  wiU,  and  that  he  had  assented  to  uke  under  the  wiU  as  legatee  in  trusty. 
and  not  as  executor.  ^  ^ 

Xx4  on      ^''^^^--^V/. 
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1832.       on  the  business  For  him.     James  Batteiu  the  son,  who  also 
'       lived  there  when  the  testator  died,  was  of  weak  intellect, 

Doe  dem.  '' 

Sturges      and  unable  to  take  care  of  himself.    At  the  testator's  fb- 

ngnin.it  ,       ,  - 

Tatchkll      neral,  Sharp  said,  in  the  presence  of  the  defendant  and  a 
number  of  other  persons,  that  "  it  was  young  Batten^s 
house,  but  Mr.  Tatchell  must  carry  on  the  business  as  be- 
fore :  he  considered  that  Tatchell  must  stay  in  the  house 
and  go  on  with  the  business,  but  young  Batten  must  have 
a  biding  place."  From  this  time  Tatchell  occupied  the  pre- 
mises, carrying  on  the  business,  and  providing  for  young 
Batten^  who  continued  to  live  with  him.     No  assignment 
«of  the  term  ever  took  place,  nor  was  any  rent  ever  paid, 
and  Sharps  who  lived  twenty  years  afterwards,  made  no 
further  disposal  of  the  premises :  but,  about  twenty  years 
ago,  the  defendant  bought  the  reversion  in  fee.     The  rent 
of  the  house  would  not  have  been  more  than  sufficient 
to  keep  one  person.     The  testator  left  very  little  other 
property.     In  1829,  Sharp  being  then  dead,  Sturges^  a 
relation  of  the  testator,  and  one  of  the  lessoi*s  of  the 
plaintiff,  took  out   administration   to   the    testator,   de 
bonis  non.     The  only  demises  on  which  the  ejectment 
was  brought  were  those  of  Sturges  and  of  Batten  junior. 
It  was   urged,  on  behalf  of  the  defendant,    that   the 
interest  in  the   premises  was  not  property  unadmini- 
stered,  for  that  Sharpj  the   executor,  had  assented  to 
the  legacy  in  trust,  and  had  disposed  of  the  premises 
for  the  purposes  of  the  will.     On  the  other  hand   it 
was  contended,  that,  as  far  as  appeared  in  evidence, 
Sharp  had  taken  the  premises  as  executor  merel}*,  and 
had  made  no  disposal  of  them  during  his  lifetime.     The 
jury  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi 
was  obtained,  on  the  ground  above  stated,  for  setting 
aside  the  verdict  and  entering  a  nonsuit. 

6*  Coleridge 
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Coleridge  Seijt.   and   Barsiaw  now   shewed    cause.        1882. 
Where  a  party  has  two  titles  under  a  will,  the  one  as      ^ 

DoK  dem. 

executor,  the  other  as  legatee,  some  clear  and  specific       Sturgis 

agninsi 

act  must  be  done,  to  shew  that  he  elects  to  take  in  the     Tatchiu. 
latter  character.     As  it  was  said  in  fVelcden  v.  EUcing- 
ton  (a),  ^^  some  circumstance  is  necessary  to  be  used," 
to  shew  whether  the  executor  will  assent  to  the  legacy 
or  refuse  it.     In  default  of  such  evidence,  the  party  will 
be  presumed  to  take  as  executor  only.     This  doctrine 
was  recognised  in  Paramour  v.  Yardley  [b) ;  and  there  it 
was  held,  that  the  executrix  had  assented  to  take  as 
legatee,  for  a  lease  was  devised  to  her  during  a  certain 
time,  to  the  intent  that  she  might,  with  the  profits, 
educate  the  issues  of  the  testator,  and  she  did.  so  educate 
them,  which  was  a  plain  unambiguous  act  of  assent.     In 
Doe  dem.  Hayes  v.  Sturges  (c),  which  is  a  leading  case 
on  this  subject,  Gibhs  C.J.,  after  noticing  Param(?tir  v. 
Yardletfy  and    Yoiing  v.  Holmes  (6?),  observes,  "  The 
principle  established  in  these,  and  all  the  cases  cited,  is, 
that  if  an  executor,  in  his  manner  of  administering  the 
property,  does  any  act  which  shews   that  he  has  as- 
sented to  the  legacy,  that  shall  be  taken  as  evidence 
of.  his  assent  to  the  legacy ;  but  if  his  acts  are  refer- 
able  to  his  character  of  executor,  they  are  not  evidence 
of  an  assent:''  and  he  distinguishes  between  the  cases 
where  the  devise  to  the  executor  is  absolute,  and  where 
the  estate  is  devised  over;  in  which  latter. case,  if  his 
general  entry  were  considered  evidence  of  an  election 
to  enter  as  legatee,  thereby  confirming  the  remainder 
over,  he  would  be   chargeable  with  a  devastavit  if  it 
afterwards   proved   that   the  estate  in   remainder  was 

(a)   PfouM/.  520.  {b)  Plowd.5o9, 

(c)   17  Taunt,  217.  (rf)   1  Str.  70. 

wanted 
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1832*  wanted  for  the  payment  of  the  testator's  debts,  which 
woald  be  a  great  hardship  on  the  executor.  In  the 
8TUROI8  present  instance  there  was  a  devise  over,  and  there  was 
Tatcbku.  no  specific  act  of  assent  to  the  legacy.  The  words  used 
at  the  funeral  cannot  be  considered  as  a  diqxisal  of 
the  property ;  the  executor  did  not  then  know  what 
debts  there  might  be,  and  the  efiect  of  his  declaration 
was  merely  to  leave  things  as  they  were  at  the  time.  If 
they  had  altered  the  situation  of  parties,  their  effect^  as 
evidence  of  an  intention  to  dispose  of  the  property, 
might  have  been  different.  And,  according  to  Gibbs  C.  J. 
in  Doe  v.  Stwrges  (a),  if  there  was  no  assent  at  the  time 
of  the  declaration,  nothing  that  happened  afterwards 
could  make  it  an  assent ;  nor  is  there  atiy  other  specific 
act  relied  upon. 

Erie  and  Moody  contr^  By  the  will  oi  Batten  senior 
Sharp  was  left  executor,  and  was  also  legatee  of  a 
chattel  interest  coupled  with  a  trust,  namely,  to  take 
care  of  and  provide  for  James  Batten  the  son.  That 
trust  he  executed  by  directing  the  defendant  to  continue 
the  business  and  maintain  James  Batten;  for  qui  facit 
per  alium  facit  per  se.  It  is  clear,  therefore,  that  he 
elected  to  stand  in  the  situation  of  legatee,  and  not  of 
executor.  Paramour  v.  Yardley{b)  where  the  same 
conclusion  was  come  to,  was  not  so  strong  a  case  as  this. 
In  Young  v.  Holmes  (c)  a  term  was  devised  to  an  ex- 
ecutor, paying  50/.  to  J.  S.;  and  it  was  contended  that 
the  executor  took  as  such,  and  not  as  legatee :  but  it 
being  proved  that  he  had  paid  J.  S.  the  50/1,  this  was 
held  a  sufficient  assent.      And  in  Manning's  case  (e/) 

(a)  7  Tauni.  223.  (6)  Plowd.  539. 

(c)  1  Sir.  70.  (d)  8  nep.  187. 

paj'ment 
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payment  of  a  rent,  according  to  the  direction  of  the       18S2. 
will,  was  so  considered.     In  Doe  v.  Sturges  (a)  it  was       — — 

xJos  dciD* 

held,  that  there  apt>eared  no  assent  to  take  as  legatee :  Stukgxs 
there  the  party  had  not  (as  in  thb  case)  taken  upon  Tatobxu. 
himself  any  charge  or  trust,  and  the  act  which  he  had 
done  was  equally  inconsistent  with  the  character  of 
I^;atee  and  that  of  executor.  In  the  present  case  there 
was  a  trust  executed  for  twenty  years  during  the  life  of 
the  legatee,  according  to  his  direction,  which  having 
given,  he  never  mterfered  further  with  the  property. 

Lord  Tenterden  C.  J.  It  seems  to  me  that  our 
safer  course  in  this  case  will  be  to  consider  the  conduct 
of  SAarp  as  evidence  of  an  assent  to  stand  in  the  situ- 
aticm  of  legatee ;  in  which  case  he  would  take  the  pro- 
per^ subject  to  the  trusts  in  the  will,  for  young  Batten^ 
and  for  his  legatee  if  he  should  leave  one.  His  words 
on  the  particular  occasion  which  has  been  referred  to 
are,  *'  This  is  young  BaUen^s  house ;  Mr.  TatcheU  must 
carry  on  the  business  as  before^  but  young  Batten  must 
have  a  biding  place."  The  parties  continue  in  this 
utuation;  the  defendant  carries  on  the  business,  and 
the  unfortunate  young  man  b  maintained  in  the  house. 
This  goes  on  for  many  years,  and  nothing  further  is 
done.  If  there  had  been  debts  of  the  testator  which  re- 
quired that  his  property  should  be  made  available  for 
their  payment,  Sharp^  instead  of  acting  as  he  did  on  the 
death  of  the  testator,  might,  as  executor,  have  disposed 
of  the  premises  to  pay  such  debts :  the  facts,  however, 
seem  to  shew  that  there  was  no  dut}'  for  him  to  perform 
as  executor,  but  that  he  had  a  duty,  which  he  fulfilled, 
as  legatee  in  trust. 

(a)  7  Taunt,  S17. 

Little- 


( 
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1832.  LiTTLEDALE  J.  Concurred. 


Dos  dem. 

SruRGis  Parke  J.     I  think  there  was  suiBcient  evidence  that 

Tatchell.  Sharp  assented  to  take  under  the  will  as  legatee.  The 
principle  of  law  on  this  subject  has  been  correctly  laid 
down  by  my  Brother  Coleridge^  and  is,  as  stated  in  Doe 
V.  Sherges  {a\  that  where  an  executor  takes  an  interest, 
but  not  an  absolute  estate,  under  the  will,  he  must  do 
^ne  act  as  legatee,  to  shew  his  assent  to  the  legacy, 
and  a  mere  entry  is  not  sufficient.  But  in  this  case 
there  is  much  more.  It  may  be  taken,  on  the  evi- 
dence, that  the  defendant's  entry,  under  the  circum- 
stances stated,  was  equivalent  to  an  entry  by  Sharp: 
and  the  defendant  was  in  twenty  years  during  the  life- 
time of  Sharp  taking  the  profits  of  the  estate,  and 
applying  them  to  the  maintenance  of  young  Batten.  If 
Sharp  had  taken  as  executor,  his  duty  would  have  been 
merely  to  receive  the  rents,  and  apply  them  in  the  pay- 
ment of  debts,  or  defraying  other  charges  on  Xhe  estate ; 
but  it  does  not  appear  that  he  had  any  thing  to  do  with 
the  property  in  the  character  of  executor.  On  the  other 
hand,  his  performance  of  the  trusts  is  sufficient  proof 
that  he  took  as  trustee.  The  result  of  the  evidence, 
therefore,  is,  that  he  assented  to  take  as  legatee,  and  not 
that  he  acted  as  ^ecutor  (&). 

Rule  absolute. 

(a)  7  Taunt*  217. 

(6)  Taunton  J.  was  in  the  bail  court,  Patleson  J.  being  absent  on  ae- 
count  of  illness  in  bis  family. 


IN  THE  Second  Year  op  WILLIAM  IV.  681 

1832. 


The  King  asainst  Robert  Wright.  iway, 

Jfoy  29th. 


*0 


T  NDICTMENT  for  a  nuisance  by  encroaching  on  a  On  indictment  ^^/^^--^ 

public  highway.     At  the  trial  before  Parke  J.,  at  on  a  public 
the  Lancaster  summer  assizes,  ISSl,  it  appeared  that  p^redTthat  i'lT 
the  road  in  question  was  set  out  in  1771  by  commis-  jionire^umiorwi 
sioners  under  an  enclosure  act,  which  authorised  them  f"^*^"^  act 

bad  been  em- 

to  set  out  public  and  private  roads,  "  so  as  such  public  iM)«^c»«i  to  let 

out  public  and 

roads  should  be  and  remain  sixty  feet  in  breadth,  at  private  roads, 
least,  between  the  fences."     It  also  provided  that  the  repaired  bj  the 
public  roads  should  be  repaired  by  the  township,  and  latter  by  such 
the  private  ones  by  such  persons  and  in  such  manner  as  ^I^sdonew 
the  commissioners  should  by  their  award  direct.     The  The  public^** 
present  road  was  described  in  the  award  of  the  com-  f®**'*  ^*!®  ^ 

'^  be  sixty  feet 

missioners  as  a  private  road,  and  of  the  width  of  eight  ^*^®  between 

,  the  fences. 

yards;  but,  in  fact,  a  space  of  sixty  feet  was  left  between  The  commis- 

,m,,f,  sioners  in  their 

the  adjoining  fences  till  the  time  of  the  alleged  encroach-  award  described 
ment,  which  was  lately  made  by  the  defendant     The  Tate,  and  eight 
centre  of  this  space  was  commonly  used  by  the  public  as  \^^  in^itinir 
a  carriage  road,  and  had  been  repaired  by  the  township  ^p^"^.*  \^^^ 
for  eijrhteen  years  before  the  encroachment     The  com-  ^f^  between  the 

°  •'  fences:  and 

missioners,  in  their  award,  directed  that  the  township  ^^y  directed 

both  the  public 

should  repair  as  well  the  public  as  the  private  ways.  Witli  and  private 

roads  to  be  re- 
paired by  the 
township.     The  centre  only  of  the  sixty  feet  was  ordinarily  used  as  a  carriage  road,  and  the 
township  repaired  it.     The  space  said  to  be  encroached  upon  was  at  the  side  of  this  road, 
and  there  was  a  diversity  of  evidence  as  to  the  use  made  of  this  space  by  the  public,  and  its 
condition ,  since  tlie  time  of  the  award : 

Held,  that  the  commissioners  hod  exceeded  their  authority  in  awarding  that  private  roads 
should  be  repaired  by  the  township ;  but  that  on  the  whole  of  this  evidence  it  was  a  proper 
question  for  the  jury,  whether  or  not  the  rosd  in  question,  though  originally  intended  to  be 
private,  had  been  dedicated  to,  and  adopted  by,  the  public. 

Sem'^e^  per  Lord  Tentcrden  C.  J  ,  that  when  a  road  runs  through  a  space  of  fifty  or  sixty 
feet  between  enclosures  sit  out  by  act  of  parliament,  it  is  primil  facie  to  be  presumed  that 
the  whole  of  that  fpace  is  public,  tliough  it  may  not  all  be  used  or  kept  in  repair  as  a  road. 

respect 


Wkiqht. 
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1832.       respect  to  the  use  made  of  the  spaces  at  the  sides  of  the 
"""^^       beaten  road,  and  theur  condition  from  the  time  of  the 

The  King 

agaimt  award,  there  was  a  diversity  of  evidence.  The  case,  on 
behalf  of  the  prosecution,  was,  that  although  the  road  was 
originally  made  private  by  the  award,  it  had  subsequently 
been  dedicated  to  and  adopted  by  the  public,  and  ought 
therefore  to  have  continued  of  the  width  of  sixty  feet* 
The  learned  Judge,  in  summing  up,  observed  that  the 
commissioners  had  exceeded  their  authority  in  awarding 
that  a  private  road  should  be  repaired  by  the  township, 
but  he  left  it  to  the  jury  to  decide,  upon  the  whole  evi- 
dence, whether  the  road,  though  originally  meant  to  be 
a  private  one^  had  not  subsequently  been  dedicated  to 
the  public.  He  added,  that  the  case  was  one  which 
required  strong  evidence  of  dedication.  The  jury  ibund 
a  verdict  of  guilty.  Jones  Serjt.,  in  the  following  term, 
moved  for  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  contending,  first,  that  there  was  no 
evidence  of  any  part  of  the  road  having  been  public ; 
but,  on  the  contrary,  it  had  been  set  out  as  a  private 
road,  and  the  commissioners  could  not  legally  oblige 
the  township  to  repair  such  road ;  nor  would  the  in- 
habitants have  been  indictable  for  not  doing  so,  Bex  v. 
Richards  {a);  and  the  mistake  of  the  commissioners  in 
this  respect  could  not  make  the  road  public :  secondly, 
that  the  evidence  of  user  did  not  sufficiently  shew  an 
adoption  by  the  public,  to  which  point  he  cited  Rex  v. 
Si*  Benedict  (£) ;  and,  thirdly,  that  as  to  the  sides  of  the 
road  the  evidence  did  not  support  the  verdict.  A  rule 
nisi  was  granted,  Parke  J.,  however,  noticing  as  a 
strong  fact  against  the  defendant  that  the  original  width 
between  the  fences  was  sixty  feet. 

(a)  8  r.  R.  654.  (b)  AB.  ^  A,  447. 

Starkie 
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Starkie  and  Boscoe  now  shewed  cause^  and  contended,  18S2. 

that  it  was  riffhtly  left  to  the  jury,  under  all  the  circuoi-  _    „ 

^      ^  ^     ^^  The  Kino 

Stances^  whether  or  not  the  road  had  become  public.  agamit 


WaiQBT. 


Crompton  and  Tamlinsonj  in  support  of  the  rule,  con- 
tended, that  there  was  no  sufficient  evidence  of  dedi- 
cation of  the  part  enclosed  by  the  defendant;  and  that  if 
he  had  become  proprietor  of  tliat  part  (which  they  con- 
tended he  had)  he  might  lawfully  enclose  it,  according  < 
to  the  judgment  of  Lord  Mansfield  in  Bex  v.  Heck- 
now  (a). 

Lord  Tenterden  C.  J.  I  think  the  case  was  for  the 
jury,  and  that  .they  found  a  right  verdict*  I  am  strongly 
of  opinion  when  I  see  a  space  of  fifty  or,  sixty  feet 
through  which  a  road  passes,  between  enclosures  set 
out  under  an  act  of  parliament,  that,  unless  the  contrary 
be  shewn,  the  public  are  entitled  to  the  whole  of  that 
space^  although  perhaps  from  economy  the  whole  may 
not  have  been  kept  in  repair.  If  it  were  once  held  that 
only  the  middle  part,  which  carriages  ordinarily  run 
upon,  was  the  road,  you  might  by  degrees  enclose  up  to 
it,  so  that  there  would  not  be  room  left  for  two  car- 
riages to  pass.  The  space  at  the  sides  is  also  necessary 
to  affi>rd  the  benefit  of  air  and  sun.  If  trees  and  hedges 
might  be  brought  close  up  to  the  part  actually  used 
as  the  road,  it  could  not  be  kept  sound.  The  rule  must 
be  discharged. 

Littledale  and  Parke  Js.  concurred. 

Rule  discharged. 

(a)  1  Burr,  465. 
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Tuaday,  AsHCROFT  Ogatnst  BoURNE,    PoRTER,    BrOOKES, 

^      '  Mercer,  Lythgoe,  and  Billinge. 

.0,^1  yU  Twomagif.  ''PRESPASS  for  breaking  and  entering  the  plaintiff's 

i^^^,7  1^  a  landlord's  dwelling-house,  and  evicting  him.    Plea,  by  all  the 

pMsawion'of"  defendants,  the  general  issue ;  and  further,  by  the  first 

tadeKrted^tMd  ^^°>  ^^^^  ^^^Y  ^^^®  justices  of  peace  for  the  county  of 

unoccupied  Lancaster,  that  the  trespasses  were  commiited  by  them 

pursuant  to  the  '  '  "^ 

11  G.2.  c.  19.    in  the  execution  of  their  office  as  such  justices,  and  that 

f.  16.,  the  ^  ' 

judges  of  assise   they  tendered  40/.,  being  sufficient  amends.    The  plain- 

of  the  county* 

on  appeal,  made  tiff  replied  that  that  sum  was  not  sufficient,  upon  which 

the  restitution  issue   was  joined.      At  the   trial    before   Parke  J.,   at 

the  tenant,  ^^^  Summer  assizes  for  the  county  of  Lancaster  1831, 

The  latter  ^^®  following  appeared  to  be  the  facts  of  the  case.    The 

brought  an  plaintiff  was  tenant  of  a  house  and  farm  to  th6  Rev. 

action  of  tres-      ^ 

pass  for  the        ]yf  ^^  BrooJces*  one  of  the  defendants.     A  year's   rent 

eviction,  against  " 

the  magistrates,  being  in  arrear,  and  the  goods  being  removed  off  the 

the  constable, 

and  the  land-      premises,  Mr.  Brookes  applied  to  the  first  named  two 

lord:   Held,  ,   ^     j  •         i  •  l 

that  the  record  defendants    to    give   nim   possession    pursuant   to    th^ 

ing  before  the  Statute  11  G.  2.  c.  19.  5.16.     They  went  to  view  the 

rS!!!werV"  premises  on  the  ISth  of  October.     The  plaintiff  was 

J**?^^°"{;".  not  there,  but  his  wife  and  children  were.     There  was 

behalf  of  all  the ..:. ._  ,__ 

defendants.        no  fumiture  in  the  house  except  three  or  four  chairs, 
^  i^.-ir,S!'J'^      which  were  stated  by  the  wife  to  belong  to  a  neighbour. 

The  magistrates  then  affixed  a  notice  on  the  premises, 
that  they  would  return  to  take  a  second  view  on  the 
28th  of  October.  On  that  day  they  went  to  the  pre- 
mises with  Brookes  and  the  other  defendants,  two  of 
whom  were  constables.  The  plaintiff  was  there,  and  the 
rent  was  demanded  of  him,  but  he  did  not  pay  it.    The 

magistrates 
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magistrates  then  delivered  possession  to   Mr.  Brookes^        1832. 
and  he  and  the  other  defendants  turned  the  plaintiff  and       , 
his  family  out  of  the  premises.    The  plaintiff*  appealed  to        m^ointt 
the  judges  of  assize,  and  they  being  of  opinion  that  the 
premises  had  not  been  deserted  within  the  meaning  of 
the  act,  made  an  order  for  the  restitution  of  the  farm, 
together  with  the  tenant's  expenses  and  costs,  which 
were  ascertained  and  paid  to  the  plaintiff*.     A  record  of 
the  proceedings  of  the  magistrates  was  given   in  evi- 
dence, and  it  was  contended  that  this  was  an  answer 
to  the  action  not  only  by  them,  but  by  all  the  other  de- 
fendants, they  having  acted  in  aid  of  the  magistrates. 
The  learned  Judge  was  of  opinion  that  the  magistrates 
were  protected,  but  that  the  other  defendants  were  not. 
The  jury  found  a  verdict  for  the  plaintiff*  against  these 
last  for  100/.  damages,  but  leave  was  reserved  to  move 
to  enter  a  verdict  for  all  the  defendants.     A  rule  nisi 
having  been  obtained  for  that  purpose, 

Wightman  now  shewed  cause.  The  question  is,  whe- 
ther the  immunity  of  the  magistrates,  who  had  juris- 
diction  over  the  matter  on  which  they  pronounced  judg- 
ment, extends  to  the  other  defendants.  Now,  although 
the  record  of  their  proceedings  is  a  conclusive  answer  to 
the  action  of  trespass  brought  against  them,  Basten  v. 
Carew  (a),  it  does  not  follow  that  it  is  so  as  to  persons 
acting  in  their  aid.  At  all  events,  Brookes^  the  land- 
lord, was  not  protected  by  these  proceedings.  The 
statute  24  G.  2.  c.  4>4.  s.  6.  extends  only  to  constables, 
headboroughs,  &c.  or  to  persons  acting  In/  their  order  or 
in   their  aid.      Brookes  was   not  acting  in  aid  of  lb 

(a)  3B,iC.  649. 

Vol.  III.  Y  y  justices, 
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1832.       justices,  but  put  them  in  motion.   The  action  was  brougbt 
for  what  was  done  on  the  28  ih  of  October j  when  pos- 

AsHCftOFT 

againti  session  was  delivered.  i?rao^e5  attended  on  that  occasioo, 
though  he  was  not  obliged  to  attend  to  be  put  into  pos- 
session. He  voluntarily  took  an  active  part  in  the  pro- 
ceedings, without  being  called  upon  to  do  so  by  the 
magistrates;  and  if  he  had  pleaded  specially  that  be 
acted  in  aid  of  the  justices,  that  allegation  would  not 
have  been  supported  by  the  fact. 

J.  Williams  and  Cresswell  contra.    The  constables  are 
clearly  entitled  to  have  a  verdict  entered  in  their  favour, 
if  the  magistrates  were  justified  in  doing  what  they  did ; 
for  the  constables  acted  in  aid  of  the  magistrates,  and 
they  were  entitled  to  give  this  defence  in  evidence  under 
the  general   issue  by  TJ.l.c.5.     The  stat.  24  G.  2. 
c.  44.  protects  a  constable,  not  merely  where  the  justice 
is  protected,  but  where  the  constable  acts  under  war- 
rant of  a  justice,  though  the  latter  may  have  no  juris- 
diction.    Then,  as  to  Brookes^  if  he  is  to  be  deemed 
a   trespasser  merely   because   he   set    the    justices    in 
motion  to  put  the  law  in  force,  every  suitor  who  insti- 
tutes proceedings,  must  be  equally  liable  to  an  action 
if  his  suit   be  defeated.      Here   the  magistrates  were 
judges  of  record,  they  were  to  act  on  their  own  view 
and  judgment,  and  not  on  the  information  of  the  land- 
lord ;  they  did  go  to  the  premises  and  view  them,  and 
afterwards,  upon  their  own  consideration  of  the  matter, 
pronounced  judgment.     The   stat    11  G.  2.  c.l9.  un- 
doubtedly gave  them  jurisdiction  over  the  subject-matter 
of  their  enquiry;    and  supposing  the  award  of  resti- 
tution to  be  equivalent  to  a  reversal  of  their  judgment 
{which  may  be  doubtful),  still  where  a  court  has  juris- 
diction! 
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diction,  and  proceeds  erroneously,  no  action  lies  against 
the  party  who  sues,  or  against  the  officer  or  minister 
oF  the  court  who  executes  its  precept  or  process; 
though,  where  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  non  judice,  and 
actions  will  lie  against  them  without  any  regard  to  the 
precept  or  process.  Case  of  the  Marshalsea  {a).  Then 
in  this  case  no  action  will  lie  against  Brookes  for  setting 
the  justices  in  motion ;  nor  can  he  be  sued  as  a  tres* 
passer  for  acting  in  aid  of  the  justices  in  carrying  their 
judgment  into  effect.  If  he  was  not  acting  in  their  aid, 
still,  if  they  were  not  trespassers  by  putting  out  the 
tenant  and  putting  the  landlord  into  possession,  he 
could  not  be  a  trespasser  for  allowing  himself  to  be  put 
in;  and  if  it  was  lawful  for  him  to  receive  possession, 
he  certainly  might  attend  for  that  purpose.  And  the 
Stat  11  G.  2.  c.  19.  5.21.  enables  the  landlord  to  give 
this  matter  of  defence  in  evidence  under  the  general 


issue. 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  the  ver- 
<lict  roust  be  entered  for  all  the  defendants.  I  take  no 
distinction  between  the  constables  and  assistants  and  the 
justices;  the  remaining  question,  therefore,  is,  whether 
Brookes  be  justified  as  having  acted  in  aid  of  the  magis« 
trates,  or  as  having  put  them  in  motion.  He  submitted 
his  complaint  to  their  judgment;  they  went  to  view  the 
premises  on  the  13th  of  October j  and  as  far  as  the  case 
had  then  gone,  they  were  of  opinion  that  the  complaint 
was  true.  They  go  again  on  the  28th,  and  Brookes^  the 
landlord,  goes  with  them  to  receive  possession,  if  they 


1832. 


ASHCROFT 

against 
Bourne. 


(a)  4  Rep.  76. 

Yy  2 


think 
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1832.        think  fit  to  deliver  it,  and  they  do  deliver  it  to  him  :  he 
^  18  then  put  in  possession  by  act  of  the  law,  and  he  is 

ognmsi  not  a  trespasser.  It  turns  out  that  the  justices  had 
mistaken  the  law :  but  it  would  be  hard  if  the  landlord, 
who  had  submitted  his  case  fairly  and  honestly  to  them, 
should  therefore  be  deemed  a  trespasser  ab  initio.  If  it 
had  appeared  that  the  proceedings  had  been  maliciously 
commenced  or  persisted  in,  that  might  have  been  the 
ground  of  an  action,  on  account  of  his  having  misled  the 
justices,  but  in  the  present  case  that  is  not  imputed. 

LiTTLEDALE  J.     I  am  of  the  same  opinion.      The 
justices  here  acted  according  to  the  directions  of  the 
statute  11 6. 2«  c.  19.  s.  16.,  and,  considering,  upon  their 
"view  of  the  premises,  that  they  were  deserted,  gave  pos- 
session  to  the  landlord.     In  so  doing  they  acted  as 
judges  of  record,  and  though  on  appeal  the  judges  of 
4issize  of  the  county  palatine   of  Lancaster  directed 
'restitution  with  expenses  and  costs,  that  was  at  most 
but  equivalent  to   reversing  a  judgment   on   writ  of 
'error.     There  was  no  trespass  committed  by  Brookes^ 
for   this   action  was  not  brought  for  any  thing  done 
before  the  £8th  of  October.     The  justices   took  with 
them   on   that  day  two  constables,  to  assist  them  in 
•delivering  ;possession.      The  landlord  also  went  with 
them,  and  he  was  justified  in  so  going,  first,  in  order  to 
be  put  into  possession,  and  secondly,  in  aid  of  the  jus- 
tices; he  received  possession  from  them,  and  put  the 
plaintifi*  out.     He  was  in  >the  first  instance  acting  in  aid 
of  the  justices,  and  secondly  in  his  own  right.  After  pos- 
session was  idelivered  to  him,  if  the  plainti£P  had  entered, 
Brookes  would  have  been  justified  in  turning  him  off 
«the  premises.     The  defence  that  he  was  acting  in  aid  of 

the 


BOUMIS^ 
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the  justices,  might  be  given  in  evidence  under  the  general  1882. 
issue,  by  the  stat  7  Joe.  1.  r.  5.;  and,  assuming  that  he  *""""* 
was  not  acting  in  aid  of  the  justices  when  he  turned  the  ag^mit 
plaintiff  out,  but  in  his  own  right  merely,  he  was  entitled 
to  give  that  in  evidence  under  the  general  issue,  by  the 
Stat  11  6.  2.  c.  19.  5.21.,  which  gives  the  plea  of  the- 
general  issue  in  all  actions  of  trespass  brought  against 
any  person  entitled  to  rents  or  services,  relating  to  any 
entry,  by  virtue  of  that  act,  upon  the  premises  charge- 
able with  such  rents,  &c  Now  here  the  action  was* 
brought  against  a  person  entitled  to  the  rent,  and  it  re- 
lated to  an  entry  by  virtue  of  the  act.  The  justices* 
are  protected  by  the  same  act ;  and  as  the  constables* 
and  assistant,  and  Brookes  the  landlord^  ave  also  jus-" 
tified,  for  the  reasons  which  have  been  given,  there  mus^ 
be  a  general  verdict  for  all  the  defendants. 

Parke  J.  I  am  of  the  same  opinion.  I  thought  at 
Nisi  Prius  that  Brookes  the  landlord  was*  not  protected^ 
by  the  record  of  proceedings  before  the  magistrates^ 
unless  all  the  facts  there  alleged  were  true,  and  I  after* 
wards  thought  that  the  pleadings  were  not  right.  As  to> 
the  latter  point,  I  still  think  that  Brookes  cannot  defend 
as  having  acted  in  aid  of  the  magistrates ;  my  attention* 
however  having  been  now  called  to  the  twenty-first  sec- 
tion of  the  1 1  G.  2.  c,  1'9.,  I  think  that  under  that  sec- 
tion he  might  give  the  special  matter  in  evidence  upon 
the  general  issue,  this  being  an  action  brought  against  a 
person  entitled  to  rents,  relating  to  an  entry  by  virtue  of 
the  act  The  constables  were  acting  either  in  aid  of  the 
landlord  or  in  that  of  the  magistrates,  and  might  give 
the  special  matter  in  evidence  under  the  general  issue,, 
in  one  case  by  the  stat  11  G.  2.  c,  19.  5.  21.,  or,  in  the 

Yy  3  other. 
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18S2.       other^  by  YJac.  1.  c.  5.     Then  the  question  comes  to 
this:  Whether,  upon  the  special  matter,  Brookes  be 

AsHCRorr 

agaitisi       responsible  in  an  action  oF  trespass  ?   Now,  the  11  G.  2. 
c.  19.  s,  16.  empowers  the  justices,  at  the  request  of  the 
landlord,  to  go  upon  and  view  the  premises,  and  to  affix 
a  notice,  what  day  they  will  return  to  take  a  second 
view;  and  if,  upon  such  second  view,  the  tenant  does  not 
appear  and  pay  the  rent,  or  there  be  not  sufficient  dis- 
tress, they  are  then  to  put  the  landlord  in  possession.  The 
justices,  therefore,  are  to  go  upon  the  premises  and  ad- 
judicate upon  the  truth  of  the  facts  stated  by  the  land- 
lord.    They  have  here  adjudicated,  as  it  appears,  erro- 
neously, on  the  fact  of  desertion : ,  all  the  other  facts 
were  true,  and  although  that  turned  out  to  be  untrue, 
the  landlord  is  not  responsible  for  their  error.     If  the 
matter  had  been  specially  pleaded,  it  would  have  been 
sufficient  to  state  the  adjudication  of  the  justices  without 
averring  the  fact  of  the  desertion ;  as,  in  other  cases, 
persons  justifying  under  the  judgment  of  an  inferior 
court  are  not  obliged  to  shew  in  pleading  a  sufficient 
ground  of  action,  though  if  the  action   was   brought 
maliciously  and  without  probable  cause,  the  party  who 
brought  it  may  himself  be  liable  to  an  action  on  that 
account.     Whether  Brookes  was  so  liable  here,  it  is  not 
necessary  to  say ;  but  he  is  protected  in  this  action  by 
the  authority  of  the  justices. 

Rule  absolute* 
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Whitchurch  against  Chapman^  jw^^'soihf 

DEBT  for  penalties  on  17  G.  2.  c.S.  s.3.     The  de-  By  •  local  act  v^;,^    a  . 
^  ...  for  certain  in-./' ^*^'    VO 

claration  stated  that  the  plaintiff  was  an  inhabitant  corporated      ^«'<^-c'*  -.^^^y 
and  parishioner  of  the  parish  of  St.  Lawrence^  in  the  guardians  of 
town  and  county  of  the  town  of  Souihampton^  that  the  appointwT* 
defendant  was  clerk  to  the  guardians  of  the  poor  within  *utj,^*![^  ^ 
the  town  and  county,  and  was  a  person  authorised  to  appoint  a  clerk, 

•"  ^  and  to  make 

take  care  of  the  poor  within  the  same ;  that  a  poor-  >"ai«» »  *"d  ^^ 

poor-rates 

rate  was   made  by  the  guardians,  confirmed    by   two  and  books  pur- 
porting to  be 
magistrates,    and   duly   published ;    that    the    piaintifi*  rates  made  for 

requested    the    defendant,    being    such    clerk    to    the  rishcs,  and  all 

guardians,  and  a  person  authorised  as  aforesaid,  and  fo'thc'seuV- 

having  the  care  and  custody  of  the  books  and  rates,  ^"/^gre^to 

to  permit  him,    the  plaintiff,  to  inspect  the  rate,  and  J>e  delivered  by 

tendered  to   him    Is.   for  the  same,  but   that  the  de-  wardens  and 

overseers  to 

fendant  refused.    The   second   count   stated   that   the  the  clerk  of  the 

guardians  for 

defendant  was  clerk  to  the  guardians,  and  had  by  law  the  time  being, 

the  care  and  custody  of  the  rates  of  the  said  town  and  cause  the  same 

county  of  the  town  of  Southampton ;  and  then  alleged  *^j  fifjj^'^*^ 

demand  and  refusal.     At  the  trial  before  Taunton  J.,  at  The  clerk  to 

'  the  guardians 

the  Summer  assizes  for  the  county  of  Hants  1831,  it  paid  the  casual 

"^  and  out-poor 

appeared  that  by  a  local  act,   13  G.  3.  c.  50.,  the  se-  weekly,  and 

transacted  some 

veral  parishes  in  the  town  and  county  of  Southampton  other  matters 

•      1   •    .  J-       •  .   r       .1-  c         •        relating  to  the* 

were  united  mto  one  district  for  the  purpose  ot  mam-  poor,  and  had 

taining,  relieving,   and  employing   the   poor   of  those  the  books: 

parishes,  and  that  certain  persons  therein  named  were  ^^^  ^^^  *'  J[^ 

incorporated  by  the  name  of  «  The  Guardians  of  the  *°^  ^'l^^^x^^ 

imposed  by  tbe* 
17  Gp.  3.  c.  5.  «.  3.  upon  churchwardens,  overseers,  or  other  persons  authorised  io  take 
care  of  theptor,  for  not  permitting  an  inhabitant  to  inspect  the  rates. 

Y  y  4  Poor 


CHArMAN. 
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1832.        Poor  within  the  Town  and  County  of  the  Town  of 
Southampton"  to  whom  the  care  and  management  of  the 

Whitchurch  i  .  i  i         i_  •        i 

againu  poor  of  the  Said  several  parishes  was  thereby  cammitteu. 
Section  16.  authorised  the  guardians,  or  any  nine  or  more 
of  them,  to  nominate,  appoint,  and  employ  from  time 
to  time,  such  person  and  persons  as  they  should  think 
proper,  to  be  and  officiate  as  clerk.  By  sect.  21.  the 
guardians  were  authorised  to  make  rates.  By  sect.  43. 
it  was  enacted,  that  ^^  all  rates  and  books  purpor-ting  to 
be  rates  made  for  the  relief  of  the  poor  of  the  said  several 
parishes,  and  all  other  writings  and  papers  whatsoever 
relative  to  the  settlement  of  any  poor  within  the  said 
several  parishes,  shall  be  delivered  by  the  said  church- 
wardens and  overseers  respectively  to  the  clerk  of  the 
said  guardians  for  the  time  being,  who  shall  cause  the 
same  to  be  preserved  and  filed,  so  that  reference  may 
be  had  thereto  at  any  future  time."  It  appeared  fur- 
ther, that  the  defendant  was  appointed  clerk  to  the 
guardians,  and  that  he  every  week  paid  money  to  the 
casual  poor  and  out-poor,  amounting  sometimes  to  SOL 
or  70/. ;  that  he  received  a  check  for  the  amount  from 
the  chairman  of  the  guardians ;  that  the  assistant  over- 
seer collected  the  rates ;  that  the  defendant  always 
applied  to  the  justices  on  the  subject  of  illegitimate 
children;  and  that  when  the  guardians  were  applied 
to  for  relief,  they  always  referred  to  the  defendant. 
He  attended  the  meetings  of  guardians,  which  took 
place  twice  a  week,  and  acted  as  clerk.  The  books 
remained  in  his  custody.  A  rate  having  been  duly 
made  and  published  in  April  1831,  the  plaintiff,  a  rated 
inhabitant  and  rate  payer,  demanded  to  inspect  the 
same,  but  was  refused.  Upon  these  facts  Taunton  J.  was 
of  opinion  that  the  defendant  was  not  a  party  authorised 

to 
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to  take  care  of  the  poor  within  the  17  G.  2.  c.  3.  5.  3^        1832. 
and  therefore  not  liable  in  this  action,  but  he  directed        -— 

Whitcbuecb 

the  jury  to   find  a  verdict  for   the   plaintiff  for  one        agahui 
penalty  of  20/.,  reserving  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit*     A  rule  nisi  having  been 
obtained  for  this  purpose, 

FoUett  and  Sexvell  now  shewed  cause.  The  clerk  to 
the  guardians  of  the  poor,  appointed  under  the  autlio- 
rity  of  the  local  act,  is  a  person  authorized  to  take  care 
of  the  poor  within  the  17  G.  2.  c.  3.  By  the  local  act, 
the  power  of  regulating  the  affairs  of  the  poor  is  taken 
from  the  churchwardens  and  overseers,  and  given  to  the 
guardians  :*  but  the  defendant,  their  clerk,  in  fact  had 
by  their  authority  the  care  of  the  poor,  and  performed 
many  of  the  duties  of  overseer.  The  custody  of  the 
rates  is  also  taken  away  from  the  overseers  and  church- 
wardens, and  given  to  the  clerk  of  the  guardians.  Ben" 
nett  V.  Edwards  {a)  shews  that  an  assistant  overseer  may 
be  liable  to  the  penalties  imposed  by  the  1-7  G.  2.  c.  3. . 
s.  3.,  upon  overseers  not  permitting  inhabitants  to  inspect 
the  rate,  if  it  appear,  from  the  nature  of  his  duties,  to 
be  incumbent  on  him  to  produce  the  rate;  and  the  de- 
fendant here  stands  in  the  situation  of  such  an  assistant 
overseen 

Sdwi/n  contra.  The  defendant  was  not  a  church- 
warden or  overseer,  or  a  person  authorised  to  take  care 
of  the  poor  within  the  statute  17G.  2.  c.  3.  The 
guardians  were  the  persons  authorised ;  he  was  only 
their  clerk,  and  held  the  rate-book,  and  acted  in  the 

manage- 


Chapman. 
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18S2.       management  of  the  poor,  as  their  servant     The  second 
""■""       count,  which  charges  him  as  a  clerk,  who  had  custody 

Whrchurcv 

agairut  of  the  ratcs,  is  bad  in  arrest  of  judgment,  for  the  act 
does  not  make  such  a  person  liable.  In  Bennett  v.  £(f- 
vxirds{a)y  the  defendant  was  an  overseer,  and  the  act  ex- 
pressly makes  the  churchwardens  and  overseers  liable. 

Lord  Tenterden  C.  J.  No  persons  are  subject  to 
the  penalty  imposed  by  the  stat  17  O.  2.  r.  S.  5.  3.,  but 
churchwardens,  overseers,  or  persons  authorised  to  take 
care  of  the  poor.  The  defendant  was  neither  a  church- 
warden, an  overseer,  nor  a  person  authorised  to  take 
care  of  the  poor.  The  guardians  were  the  persons  so 
authorised.  In  Bennett  v.  Edwards  (a),  the  defendant 
was  an  assistant  overseer,  the  case,  therefore,  fell  within 
the  words  of  the  act ;  and  he  appeared  to  be  the  only 
person  who  had  possession  of  the  rate. 

LiTTLEDALE  J.  In  Bennett  Y.  Edwards  {a),  the  de- 
fendant, who  had  the  custody  of  the  rate,  was  a  person 
authorised  to  take  care  of  the  poor.  Here,  by  the  local 
act,  the  clerk  of  the  guardians  is  to  have  the  custody 
of  the  poor  rate,  but  the  guardians  are  the  persons 
authorised  to  take  care  of  the  poor,  and  the  demand  of 
inspection  ought  to  have  been  made  on  them. 

Pakke  and  Taunton  Js.  concurred. 

Rule  absolute. 

(<i)  7  A  4f  C.  586. 
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18S2. 


Williams,  Clerk,  against  Price.  ^"^sf* 

'  '     ^  June  IbU 

1  TRESPASS   for   breaking   and    entering  plaintifTs  Where* de- 
fendant in  trot* 
closes,  and  depasturing  the  grass  with  cattle,  &c.  pass  pleads  that 

Til  xU  1    •  J     •  -11  .u  '   ^**  tendered  the 

fleas,  the  general  issue,  and  six  special  pleas,  on  the  pUintiff a  cer- 
first  three  of  which  the  plaintiff  took  issue.     The  de-  l^^St^* 
fendant  pleaded,  fourthly  (with  a  disclaimer  of  title),  "J"?"^!^®  ,j 
that  the  cattle  escaped  into  the  plaintiff's  closes  without  ^^}y  J***'  ^® 

^  '^  defendant  did 

the  knowledge  and  against  the  will  of  the  defendant,  not  tender  the 

.  sum  named,  or 

and  that  he  afterwards,  and  before  action  brought,  ten-  that  that  sum 
dered  and  offered  to  pay  to  the  plaintiff  a  certain  sum,  and  not  that  he 
to  wifj  It  55.,  the  same  being  sufficient  amends,  in  satis-  sufficient*"  *' 
faction  of  the  trespasses,  but  that  the  plaintiff  would  not  *"where  cattle 
accept  it.     Fifthly,  as  to  one  of  the  supposed  trespasses,  J™  distrained 
that  the  cattle  broke  and  entered  and  damasfed  the  plain-  *»d  put  into  a 

°  ■  sufficient 

tiff'^s  closes,  and  were  there  continuing  to  do  damage,  pound,  and 

escape  vdthout 

until  the  plaintiff  afterwards,  to  wit,  on,  &c.,  seized  and  de/auU  or 

took  the  said  cattle  there  as  a  distress  for  such  damage,  distrainor,  he 

the  said  trespass,  and  the  supposed  trespass  in  the  de-  ^^  fo""the*^ 

claration  mentioned,  being  the  same,  and  having  been  2i^  h^e 

one  continuing  trespass:  and  that  the  plaintiff  afterwards  defendant  plead 

°  ^  ^  that  the  cattle 

impounded  the  said  cattle  as  a  distress  for  such  damage,  ^^^  taken 

damage  feasant, 

and  kept  and  detained  the  same  so  impounded  until  the  «nd  impound- 
said  cattle,  then  and  there  being  of  great  value,  to  wit,  without  /it»  de- 
&c.,  and  exceeding  the  amount  of  the  damages  sustained  cation^tTting 
by  the  plaintiff  by  reason  of  the  said  trespass,  after-  ^^JlJ^tintoa* 
wards,  to  wit,  on,  &c.,  without  the  knowledge  or  consent,  P'op**"  P^^» 
or  default  or  neglect  of  the  said  defendant,  escaped  from  ^»thout  neglect 

^  .  .  or  default  of 

and  out  of  the  said  pound  in  which  they  had  been  so  the  plaintiff; 

is  a  sufficient 

impounded  as  aforesaid.     The  sixth  plea  was  the  same  answer, 
in  substance  with  the  fifth.  ,  ^-•'>'^   J^.C 

Repli- 
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1832.  Replication,  to  the  fourth  plea,  that  the  defendant  did 

"  not  tender,  or  offer  to  pay  to  the  plaintiff  the  said  sum 

agaitut        of  money  in  that  plea  mentioned^  in  satisfaction  of  the 

Faxci. 

said  several  trespasses,  in  manner  and  form,  &c. :  to  the 
fifth,  that  the  said  pound  in  which  the  said  cattle  were 
impounded  was  a  common,  open,  and  public  pound, 
and  at  the  said  time  of  the  said  cattle  being  impounded 
therein,  and  during  all  the  time  of  their  being  so  im- 
pounded, was  in  a  secure  and  proper  condition  for  the 
impounding  of  cattle;  and  that  the  said  cattle  being 
impounded  in  such  secure  and  proper  pound  as  afore- 
said, afterwards  and  before  the  exhibiting  of  this  bill,  to 
wit,  on,  &C.,  tmthout  the  knowledge  or  consent^  or  de» 
fatdt  or  neglect  of  the  plaintiffs  escaped  out  of  the  said 
pound.  To  the  sixth  plea  there  was  a  similar  replica- 
tion. The  replication  to  the  fourth  plea  was  demurred 
to  as  raising  an  immaterial  issue ;  those  to  the  fifth  and 
sixth  pleas  were  demurred  to  generally.  The  plaintiff 
joined  in  demurrer. 

Talfourd  in  support  of  the  demurrers.  The  replica- 
tion to  the  fourth  plea  is  bad,  because  it  attempts  to 
put  in  issue  the  precise  sum  said  to  have  been  tendered, 
which  is  not  material.  According  to  the  general  rules 
of  pleading,  the  plaintiff  should  have  traversed  the 
tender  of  any  amends,  or  the  sufficiency  of  the  amends; 
and  by  the  express  direction  of  21  Jac>  1.  c.  16.  s.5^ 
where  the  defendant  disclaims  title,  and  the  trespass  was 
involuntary,  the  defendant  shall  be  admitted  to  plead 
such  disclaimer,  and  thaX  the  trespass  was  involuntary, 
and  a  tender  of  sufficient  amends  before  the  action 
brought,  nxihercupony  or  upon  some  of  them^  the  plaintiff 
shall  be  enforced  to  join  issue.     This  replication  does 

not 
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not  take  any  of  the  issues 'prescribed  by  the  statute.        18S2. 
[^Parke  J.    Does  not  this  plea  sufficiently  deny  the  ten-  " 

der  ?]  It  denies  the  tender  of  1/.  5^.,  but  not  the  tender  afgaimi 
of  sufficient  amends.  A  tender,*  pleaded  to  a  declar* 
ation  in  assumpsit,  or  to  an  avowry  for  rent,  is  pleaded 
in  bar  of  a  particular  amount,  and  the  tender  must  be 
of  that  sum  or  else  it  is  no  answer ;  the  precise  amount, 
therefore,  in  those  cases,  is  material;  but  here  the  ques- 
tion is,  not  whether  a  certain  sum,  but  whether  a  suffi- 
cient amends,  was  tendered.  It  is  true  there  is  a  dictum 
ih  Henly  v.  Walsh  {a\  that  in  trespass,  if  the  defendant 
pleads  a  tender  of  amends,  he  must  shew  what  he  ten- 
dered, for  he  must  tender  a  certain  sum ;  but  this  was 
only  said  by  way  of  illustration,  and  was  not  the  point 
in  question  in  the  case ;  and  the  reason  afterwards  given 
is  not  satisfactory.  [Lord  Tenterden  C.  J.  Does  not  a 
justice  of  peace,  in  pleading  a  tender  of  amends,  state  a 
precise  sum?]  In  Burley  v.  Bethune{b)f  a  magistrate 
pleaded  tender  of  2d.  as  amends,  and  205.  for  expences 
of  notice ;  and  the  plaintiff  replied,  that  the  sum  of  2d. 
was  insufficient,  upon  which  issue  was  joined.  That 
only  shews  that  a  plaintiff,  in  such  a  case,  may  reply 
either  that  no  tender  was  made,  or  that  there  was  no 
sufficient  tender.  ILiltledale  J.  In  Com.  D.  Pleader^ 
3  M.  36.  it  is  stated,  from  ThompsorCs  Entries^  504.  (c), 
that  to  an  involuntary  trespass  the  defendant  may  plead 

(a)  2  Salk.  686.  (6)  1  Marsh.  220. 

(c)  Also  called  Liber  PlacUandu  The  plea  of  tender  in  p.  304.,  states 
that  the  deFendant,  before,  &c.  offered  the  plaintiff  2^  6d.,  being  sufficient 
amends  for  the  trespass,  in  full  satisfaction,  &c.  which  the  plaintiff  re- 
fused. The  replication  is,  (protesting  that  2t.  6d,  are  not  sufficient 
amends)  that  the  defendant,  before,  &c»  did  not  offer  to  pay  the  plaintiff 
the  said  2«.  6d.  in  full  satisfaction,  &c.  In  p.  361.,  to  a  similar  plea  of 
I2d.  tendered,  there  is  a  replication  that 'the  l2iL  tendered  as  aforesaid 
was  not  a  sufficient  compensation,  &c 

A  tender 
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18S2.  a  tender  of  sufiScient  amends,  and  the  plaintiff  may 
reply  quod  non  obtulit.  or  that  the  amends  were  not 

agaitui  sufficient.  Lord  Tenterden  C.  J.  If  it  were  not  so,  the 
jury  at  Nisi  Prius  would  have  to  enquire,  upon  one 
issue,  how  much  was  tendered;  and  whether  that  sum 
was  a  sufficient  amends.  The  issue  must  be  brought  to 
a  single  point.] 

Then  as  to  the  general  demurrers.  It  appears  on  the 
pleadings,  that  the  plaintiff  took  the  defendant's  cattle' 
for  the  trespass  now  complained  o^  and  they  escaped 
without  his  knowledge  or  default,  but  it  was  also  without 
any  default  of  the  defendant,  and  he  therefore  ought  not 
both  to  lose  .the  pledge,  and  pay  damages  for  the 
trespass*  Vaspe^*  v.  Eddowes  (a),  is  an  authority  to  shew 
that  if  a  distress  be  taken  and  escape,  the  distrainor 
loses  his  remedy,  unless  he  can  show  some  special  matter, 
to  throw  the  loss  upon  the  other  party.  The  judgments 
of  Turton  J.,  and  HoU  C.  J.,  as  reported  in  12  Mod.  66S* 
go  this  length.  In  the  present  case,  no  consent  to  the 
escape,  or  even  default  in  respect  of  it,  is  ascribed  to  the 
defendant.  It  is  indeed  said  in  Vasper  v.  Eddowesj  that 
if  the  distress  die  in  pound,  the  action  of  trespass  b 
revived ;  but  the  animal's  death  is  the  act  of  God,  and 
may  be  the  fault  of  the  owner,  if  the  distress  be  kept  in 
a  pound  overt,  where  he  might  feed  it.  But  a  loss  by 
escape,  whether  through  the  defect  of  the  pound  or  other 
causes,  must  be  the  consequence  of  the  distress;  it  can- 
not be  presumed  that  the  animal  would  have  been  lost  if 
it  had  continued  in  the  owner's  field.  V Parke  J.  In  the 
report  in  11  Mod.^  GotddJ.  says,  that  if  the  distress  be 
destroyed  or  eloigned  without  the  plaintiff's  default,  his 

(a)   1  Ld,  Ray»  719.    1  Saik,  248.    1 1  Mod,  91.     12  Mod.  658. 

action 
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action  is  revived.]    It  is  undoubtedly  true^  as  laid  down         1832. 
in  Lear  v.  Edmonds  {a\  that  the  mere  taking  of  a  dis-      wT""" 
tress  by  the  plaintifi^  does  not  form  an  answer  to  his        ^aintt 
action;  but  here  sufficient  matter  is  pleaded  to  make 
the  distress  operate  as  a  satisfaction.     A  levy  by  distress 
suspends  other  remedies;  the  pound   is  the  pound  of 
the  distrainor,  and  is  so  considered  by  HoU  C.J.  in 
12 Mod.  664.;  he  may  sue  for  the  breach  of  it;  and 
the  loss  must  be  his  if  the  cattle  escape  without  fault 
of  the  party  distrained  upon. 

Btdt  contr^.  The  judgment  of  HoU  C.J.  in  Vasper 
V.  Eddatjces  (which  is  best  reported  in  12  Mod.  663,  and 
very  imperfectly  in  1  Ld.  Raym.  719),  is  clearly  with  the 
Plaintiff  in  this  case.  In  the  report  first  cited  (p.  665.)  the 
Lord  Chief  Justice  lays  it  down,  that  if  a  distress  escape 
from  the  pound  without  neglect  or  other  default  of  the 
distrainor,  the  action  of  trespass  shall  revive ;  otherwise 
not.  Goidd  J.  expresses  a  like  opinion  :  and  Powys  J. 
observes,  that  *^  it  would  be  of  dangerous  consequence, 
if  the  cattle  taken  damage-feasant  should  escape  out  of 
pound  without  default  of  him  who  did  distrain,  and  that 
he  thereby  should  become  remediless.''  In  that  case, 
the  Plaintiff  failed,  because  he  only  pleaded  that  the 
escape  happened  without  his  consent  and  will,  which  (as 
HoU  C.  J.  observed)  it  might  have  been,  and  yet  through 
his  neglect;  and  if  so,  the  action  not  revived.  But  here  it 
is  expressly  stated,  that  the  cattle  were  lost  to  the  Plain- 
tiff without  default  or  neglect  in  him.  The  doctrine  of 
the  judges  in  Vasper  v.  Eddowes,  as  stated  in  12  Mod., 
is  adopted  in  9  Vin.  Abr.  Distress,  Q.  4.  Bac.  Abr.  Tres- 

(a)  iB,i  A.isi. 

pasSf 
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1882.       pasSf  F.  1.  p.  675.  (7th  ed.)     There  is  no   sufficient 
authority  for  saying  tliat  the  pound  is  to  all  purposes 

T*  ILLIAM8 

againu        the  distrainor's.     If  he  puts  the  distress  into  a  secure 

^^^^  .  ... 

pound-overt,  his  duty  respecting  it  is  at  an  ^nd.     He 

may  indeed  sue  for  pound-breach,  but  he  is  not  bound 

to  take  care  of  the  distress,  and  if  it  escape  without  his 

default,  his  action  of  trespass  is  not  barred. 

Lord  Tenterden  C.  J.  The  manner  in  which 
Mr.  Butt  has  put  this  case,  appears  to  me  satu^factory. 
If  the  Plaintiff,  under  the  present  circumstances,  cannot 
maintain  his  action  of  trespass,  he  is  left  without  remedy 
for  the  damage  he  has  sustained.  He  has  lost  his 
pledge,  and  that  without  any  default  of  his  own.  I 
think  the  relication  is  sufficient. 

LiTTLEDALE  J.  I  think  the  action  is  maintainable^ 
because  otherwise  the  Plaintiff  can  have  no  satisfaction 
for  the  injury  sustained:  and  he  has  shewn  in  his 
pleading,  that  he  put  the  distress  into  a  proper  pound, 
and  that  the  escape  happened  by  no  fault  of  his. 

Parke  J.  I  am  of  the  same  opinion.  The  judgment 
of  Holt  C.  J.,  in  12  Mod.  663.,  is  decisive. 

Taunton  J.  concurred. 

Judgment  for  the  Plaintiff. 
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18S2. 


Cartwright,   Administrator   of  John   Cooke,  FHriay, 

June  1st. 

against  George  Cooke,  Clerk. 


ASSUMPSIT  for  money  paid    by  the  Plaintiff,  as  v^.  and  ff..X/«V 
1      •    •  1  r     I       T-i    r       1       .        T>i  brothers,  were 

admuiistrator,  to  the  use  ot  the  Derendant.     Jrlea,  principal  and 

the  general  issue.     At  the  trial  before  Vanghan  B.,  at  anmiity  »M>nd. 

the  York  Summer  Assizes,  18S1,  a  verdict  was  found  ,^^\ft^ftfrward8 

for  the  Plaintiff  for  200/.,  subject  to  the  opinion  of  this  "«'"**'<* 

^  **  ^  between  tnem 

Court  on  the  following  case : —  *"^  "  ^^'J*^  . 

°  brotlier.  for  the 

The   defendant   as   principal,    and   the   intestate   as  settlement  of 

tlieir  afTiirs 

surety,  executed  an  annuity  bond,  bearing  date  the  IDth  and  the  dvter- 

«    _  ,  ^    rr    -*".»  rr»i  •       1     •         mination  c»f 

of  December^  1816,  to  J.  H.  Clay.      Ihe  annuity  bemg  their  mutual 
unpaid,  the  Plaintiff  as  administrator  oi  John  Cookc^  the  appotionment 
surety,   was  obliged,  out  of  his  assets,  to  pay  arrears  ^[deiuwas*" 
amounting:  to  85/. ;  and  for  this  sum  the  present  action  *"■***  amon^ 

^  '  *  the  thrt-e,  and 

was  brought.     The  answer  was,  that  the  Defendant  was  ^'"^  annuity 

bond  \tas  de- 

discharged  from  liability  by  an  instrument,  not  under  dared  to  be 

i/.'s  (the 

seal,  dated  November  2,  1819,  and  purporting  to  be  a  surety's)  debt: 
settlement  of  the  affairs,  and  a  determination  of  the  this  agreement 
respective  claims,  of  John  Cooke  the  intestate,  George  i^uemk  «:ted 
Cooke   the    defendant,    and    their   brother  Sunderland  "^'^^  "l".  "?.'J„ 

'  was  a  bindmg 

Cooke,  upon    each   other.      This    document  began   as  accord  between 

'      *  ^  j4,  and  B.,  and 

follows :  —  «  We,    JV.  B.  C.  and  G.  T.,  having  been  ibat  b.'s  ad- 
ministrator, 

requested  by  Jo/in,  Sunderland^  and   George  Cooke^  to  having  been 

,  obli)Scd  to  pay 

consider  the  stale  of  their  affairs  for  the   purpose   of  arrears  of  the 

,  p    ,  1    ,  ....      annuity,  could 

arrangmg  a  settlement  ol  them,  and  determinmg  their  „oi  recover 
respective  claims,  do  recommend  the  following  appro-     *"*  "*™ 
priatlon."     They  then  proceeded  to  dispose  of  various  '  ^^'^  "^7 ' 
portions  of  property,  and  to  make  them  applicable  to 
particular   debts  and  charges.      Among  other   things, 
they  directed  a  conveyance  to  Sunderland  Cooke  of  a 
Vol.  in.  Z  z  certain 


r'-ri 


Cooks. 
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1832.  certain  house,  farms  and  cottages  for  several  purposes, 
one  of  which  was  to  raise  a  fund  for  the  exigencies  of 
a^ainsi  Certain  alum  works.  They  gave  the  sole  management 
of  the  accounts  of  these  alum  works  to  Sunderland  Cooke^ 
but  directed  that  %1ohn  and  George  Cooke  should  be  con- 
sidered joint  proprietors  of  the  fee-simple;  and  that 
they  should  grant  a  lease  to  the  then  present  renters, 
viz.  Jo/in  Cooke,  George  Cooke,  in  his  son's  name,  Sun^ 
derland  Cooke,  and  George  Cooke  jun.,  whose  shares 
were  then  apportioned,  and  who  were  to  pay  ground- 
rent  to  John  and  Georse,  and  to  divide  their  profits  and 
losses,  in  proportion  to  their  respective  shares.  The 
Instrument  also  directed  that,  for  the  benefit  of  the 
alum  works,  certain  property  in  their  neighbourhood 
belonging  to  John  Cooke  should  not  be  disposed  of;  but 
that  the  renters  of  the  works  should  make  him  a  com- 
pensation on  that  account  It  then  ordered  as  follows : 
**  That  all  debts  now  delivered  in,  and  amounting  to 
34,100/.,  specified  as  under,  shall  be  paid  by  John 
Cooke,  and  that  he  shall  be  holder  of  all  property  of 
every  kind  not  specified  above ;  but  any  debts  not  in- 
cluded in  the  annexed  statement  shall  be  divided  and 
paid  jointly  by  John  Cooke  and  Sunderland  Cooke,  viz. 
one  moiety  by  John,  and  the  other  by  Sunderland  and 
George  between  them."  Then  followed  a  schedule  of 
the  property  as  disposed  of  among  the  parties,  and  ot 
the  debts.  Among  these  was  Clai/s  bond,  which  was 
declared  to  be  a  debt  of  John  Ccoke.  The  whole  was 
subscribed :  — 

<«  We  agree  and  approve  of  the  above  arrangement, 
and  pledge  ourselves  to  observe  the  same, 

George  Cooke. 

John  Cooke. 

Sunderland  Cooke" 
Blackbume 


Cooks. 
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Blackbume  for  the  defendant.     The  agreement  is  a        1832. 

good  defence  to  this  action.     Considering  it  merely  as       • 

an  arrangement  between  John  Cooke  and  the  defendant,  agnimt^^ 
it  is  a  contract  by  which  John  was  on  the  one  hand  to 
receive  certain  property,  and  on  the  other,  was  bound  to 
pay  debts,  including  that  in  question.  John^  therefore, 
having  pledged  himself  to  such  a  contract,  and  taken 
property  under  it,  his  representative  cannot,  upon  pay- 
ing one  of  the  debts,  set  up  a  claim  on  that  account 
against  the  other  contracting  party.  But  the  case  is 
still  stronger,  inasmuch  as  the  contract  bound  not  the 
intestate  only,  but  a  third  person,  who  agreed  to  com- 
pound his  own  debt  on  the  faith  that  the  others  would 
do  the  same,  and  who  would  be  defrauded  if  the  agree- 
ment could  be  set  aside  as  between  the  other  two.  A 
party  to  such  an  engagement  cannot  withdraw  from  it  and 
sue  the  debtor.  Wood  v.  Robert s[a\  Good  v.  Cheeseman  (i). 
The  presumption  is  here,  that  the  composition  was  actu- 
ally carried  into  effect ;  but  even  if  it  was  not,  the  parties 
had  mutually  bound  themselves  by  an  undertaking  which 
might  have  been  enforced  at  any  time,  and  this  was  a 
sufficient  consideration  for  the  promise  of  each  to  abide 
by  the  agreement.. 

Per  Citriam  (c).  This  was  a  good  accord  as  between 
the  parties  to  the  instrument,  and  binds  the  plaintiff. 
The  promise  of  one  was  a  consideration  for  that  of 
another.  Each  had  an  immediate  remedy  upon  it  against 
the  other ;  and  in  tbU  respect  it  falls  within  the  rule  in 
Com.  Dig,  Accord.  B.  4,  that  "  an  accord,  with  mutual 
promises  to  perform,  is  good,  though  the  thing  be  not 

(a)  2  Stark,  417.  (6)  H  B.  ^  j1d.32S. 

(c)  Lord  Tenteiden  C.  J.,  LittUdaleJ.,  Parke  J.,  and  Taun'onJ. 

Z  z  2  performed 
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1832.        performed  at  the  time  of  action;  for  the  party  has  a 
remedy  to  compel  the  performance." 

CAHTWKir.HT  1-  1  -I    r        1 

oiiainu  Jud^rment  for  the  ctefendant. 


COOKK. 


Knowles  was  to  have  argued  for  the  plaintiff! 


Friday,  Ex  parte  Becke. 

June  1st. 

*i7ei'^^^    The  appellant     f^AMPBELL  moved  on  behalf  of  the  above  party, 

agiin^tarordvr    Vx  .         ,i 

ofiiiiition,  tor  a  rule  to  snow  cause  why  a  mandamus  should 

court  of  quar-  ^ot  issue  to  the  justices  o{  Middlesex^  to  hear  an  appeal 

IrjM'>r|Mmement  preferred   by  him  against  an  order  of  filiation.     It  ap- 

oJ  tiie  appeaj^  peaicd,   that  at  the  April  sessions,   1832,   this  appeal 

the  ab^iore  of  came  OH  to  be  heard,  and  the  appellant  then  nK>ved  that 

material  wii- 

nesses.    They    it  might  be  postponed   till  the  following  sessions,  on 

rejected  the  ^  •   i      •  r 

aiiphcatiun,        affidavits,  Stating  that  a  material  witness  for  the  appellant 

up<»n  which  the  n  i      i  j 

apiHlanide.  was  absent;  that  the  appellant  had  made  various  en- 
hlxo  hil?c'l^,  deavours  to  meet  with  him,  but  believed  that  he  kept  out 
tal  *'onfirimId     ^^  ^'^®  ^"^  ^^  avoid  being  subpoenaed;   that  the  appel- 

Oii  motion  for  j^^^^  proposed  to  advertise  for  his  discovery,  and  he- 
rn m-ndimus  to  *       *  "^ 

the  juHtice^  to     Hevcd  that,  if  time  were  granted,  he  should  be  able  to 

hear  the  ap- 
peal, and  affl-     find  him.  It  appeared  also  that  another  material  witnessy 

davit«  tending 

to  !ihew  tiiat  who  had  been  subpcenaed  for  the  appellant,  was  called 

uigustiy  in  not  on  her  subpcena,  and  did  not  appear ;  and  in  the  affi- 

posr^mement.  ^^^^^  afterwards  made  in  support  of  the  application  to  this 

fu!Id^u)"inter"  Court,  the  appellant  stated  his  belief  that  the  witnesses 

fire,  Uie  matter  acted  in  collusion  with  the  woman  who  filiated  the  child. 

being  one  pecu- 
liarly wiihin       The  magistrates,  after  hearing  counsel  for  and  against 

the  discretion  ^ 

of  the  magia.      the  adjournment,  came  to  a  vote,  and  decided  against 

tratea* 

it ;  upon  which,  by  advice  of  the  appellant's  counsel, 

no 
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no  attempt  was  made  to  go  into  the  merits  of  the  ap-        1852. 
peal,  and  the  order  was  confirmed. 


Campbell  now  contended,  that  although  the  matter  was 
one  in  which  the  sessions  had  a  discretionary  power,  yet 
if  they  had  exercised  it  with  manifest  injustice,  this 
Court  was  not  precluded  from  interfering ;  and  he  cited 
Rex  V.  The  Justices  of  Wiltshire  (a),  Rex  v.  The  Justices 
of  Essex  {b),  Rex  v.  The  Inhabitants  of  Lambeth  (c),  and 
Rex  V,  The  Justices  of  Lancashire  {d). 

Lord  Tenteiiden  C.  J.  The  cases  cited  are  very 
diflTerent  from  this.  It  is  true  that,  in  some  instances, 
as  where  the  sessions  have  established  a  rule,  which, 
in  its  operation,  has  been  found  manifestly  inconve- 
nient for  the  purposes  of  justice,  this  Court  has  inter- 
fered to  control  their  discretion,  but  it  is  going  a 
great  length.  Here  the  application  was  to  postpone 
the  hearing  of  an  appeal  upon  certain  grounds  laid 
before  the  court  of  quarter  sessions,  and  they  did  not 
think  fit  to  postpone  it.  If  we  granted  a  mandamus 
under  these  circumstances,  it  would  be  taking  upon  us 
to  say,  in  each  individual  case,  whether  or  not  it  is  right 
for  the  sessions  to  comply  with  such  an  application. 

Littledale  J.  It  was  a  question  peculiarly  for  the 
sessions*     This  Court  ought  not  to  interfere. 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused* 

(a)  10  East,  404.  (6)  2  Chitt.  Rep,  385. 

(c)  3  Dow.  4-  By.  340.  (</)  7  B.  i  C.  691. 

Zz  S 
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Saturday,        Tlic  KiNG  affattist  TliG  Inhabitants  of  Banbury. 

June  2d.  ^ 


ri<!' 


•^''"^  G.  5.  Dras  O^  appeal  against  an  order  of  two  justices,  whereby 

1>ound  appren-     V-/  •    r 

i^€  .51^  ticetoacork-  George  Stanton  and  his  wife  were  removed  from 

^.r     r-A        cutter  in  parish  >  \       p    -n      i  ^/•*t*  i  -ir- 

*  J.,  to  nerve  the  parish  of  Banbury^    Oxfordsliire^   to  the  parish   ot 

yeara.    After  Kingsiitton^  Northamptonshire^  the  sessions  quashed  the 

•even  weeks  in  o^'d^r,  suhject  to  the  Opinion  of  this  Court  on  the  fbl- 

that parish,  lowing  case:  — 

the  apprentice  o 

having  a  wrak-       'Yhe  pauper,  George  Stanton,  was,  by  indenture   of 

neKs  in  his  eyes,  *       '  ^  '' 

his  master  told   apprenticeship,    dated     the    7th    Aprils    1825,    bound 

him  to  go  back 

to  his  father,      apprentice  to  W.  Kimbury  of  Banbury^  cork-cutter,  for 

and  it  was 

afterwards  the  term  of  seven  years.  The  consideration  money 
master  should  P^i^  ^o  the  master  was  21/.;  and  the  master  covenanted 
fwo  grMTof^'  to  teach  the  apprentice  his  trade,  and  find  him  sufficient 
o^ihe'Ta'imrof*  "^^^^>  drink,  ciothincr,  lodging,  washing,  and  all  other 
J?*.,  to  maintain  necessaries  during  the  term.  The  pauper,  upon  the 
and  lived  with    execution  of  the  indenture,  entered  into  the  service  of 

his  father  in  ^ 

parish  JT.  for      liis  master  at  Banbury y  in  which  service  he  remained 

^  during  which      seveu  wceks,  working  at  cutting  corks;   after   which, 

ceTvedihcTcorks  ^'^®  pauper  having  a  weakness  in  his  eyes,  his  master 

[erTnd'souT"      ^^'^  ^^^^  ^'^^^  '^^  "^"^^  g^  ^^^^  ^^  ^^^  ^^''*^^  ^^  ^®  ^°"W 

ihem.  and  slept  j^^^  ggg  |q  woi'k  at  his  trade.     The  pauper  accordindv 

more  than  forty  ■        »  '^  •' 

nights  at  his       went  home  to  his  father's   house  Vii  Kingsutton^  on  the 

father's  house  ^ 

in/r.,  but  did    Saturday  following,  wiiere  he  staid  till  the  next  Monday 

no  work  for  his  .mi  i    r  •      i-    i  i 

master.    At      momuig.      1  he  pauper  and  his  father  then  went  again 

the  expiration  ,  ■  r        i  *         i 

oftwo  years,  in  to  the  master,  who  refused  to  receive  the  pauper;  upon 

consequence  of 
the  master  giv- 
ing him  bad  corks,  he  was  taken  hack  to  the  master  in  Z/.,  with  whom  he  lived  ten  days, 
and  during  that  time  he  went  out  hawking  corks  fur  sale  for  his  master.  He  then  went 
home  again,  his  master  agreeing  to  let  him  have  a  gross  of  the  best  corks  per  week,  which 
he  did,  and  the  apprentice  disposed  of  them  as  before,  doing  no  work  for  the  master,  and 
residing  in  K.  with  his  father  till  his  indentures  were  discharged  by  an  order  of  two  justices : 
Held,  that  the  apprentice  being  maintained  by  his  master  in  K.  in  pursuance  of  the  inden- 
turt^  resided  there  ai  apprentice,  and  gained  a  settlement. 

which 
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which  all  the  parties  went  before  a  magistrate,  and  the  1882. 
father  made  a  complaint  against  the  master,  for  refusing  """"" 
to  receive  the  pauper.     The  magistrate  informed  the        agaimt 

.  .       .        Thelnhabit- 

master,  that  he  must  return  the  premmm  or  mamtain  anuof 
the  apprentice.  The  master  stated  that  he  could  do 
that;  and  the,  pauper,  his  father,  and  the  master, 
then  went  to  the  master's  house,  where  it  was  agreed, 
that  the  master  should  give  the  pauper  two  gross 
of  corks  per  week,  to  be  of  the  value  of  2s.  per  gross, 
to  maintain  him.  The  pauper  then  went  home  and 
lived  with  his  father  (who  was  a  labourer  and  re- 
ceiving parish  relief),  at  KingstUton^  for  two  years, 
during  which  time  the  pauper  received  the  corks  from 
his  master,  according  to  the  agreement  between  them. 
He  sold  the  corks,  and  did  any  thing  he  could  get 
to  do,  working  for  any  one  who  would  employ  him. 
During  those  two  years,  the  pauper  did  no  work  for 
his  master,  unless  hawking  the  corks  so  furnished  to 
him  could  be  considered  as  a  service  under  the  in- 
denture. The  pauper  did  not  account  with  his  master 
for  the  corks  so  furnished  to  him,  or  their  proceeds,  and 
the-pauper's  father  sometimes  sold  the  corks. 

At  the  expiration  of  two  years,  in  consequence  of 
the  master  giving  the  pauper  bad  and  valueless  corks, 
the  pauper  was  taken  back  by  the  father  to  his  master, 
with  whom  he  (the  pauper)  lived  about  ten  days ;  and 
during  that  time  he  went  out  hawking  corks  for  sale 
for  his  master.  He  slept  on  the  night  of  the  last  of 
those  ten  days  at  the  master's  house  in  Banbury.  At 
the  end  of  the  ten  days  the  master  told  the  pauper, 
that  he  must  go  home  again  on  account  of  the  badness 
of  his  sight;  and  he  agreed  to  let  the  pauper  have  a 

Z  z  4  gross 
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gross  of  the  best  corks  per  week.  Accordingly,  the 
pauper  went  back  to  his  father's  at  Kiffgsutlon^  and  lived 
with  him  again  till  his  indentures  were  discharged  as 
hereinafter  stated ;  and,  during  such  period,  the  master 
furnished  the  pauper  with  the  corks  according  to  the 
last-mentioned  agreement,  which  corks  the  pauper  sold, 
and  received  the  proceeds  ;  doing  no  work  for  bis  master, 
but  getting  employment  as  he  could.  The  pauper,  dur- 
ing his  apprenticeship,  slept  more  than  forty  nights  at 
Banbury^  and  more  than  forty  nights  at  Kingstdtong 
but  he  slept  in  his  father's  house  at  Kirtgsutton  on  the 
night  of  the  5th  of  Jidi/t  1829;  and  on  the  6tb  of  Ju/y, 
18*29,  he  was  discharged  from  his  apprenticeship  by  an 
order  of  two  justices. 


Cooper  BXiiX  Jot  dan  in  support  of  the  order  of  sessions. 
The  Stat.  3  ff.  4- Jlf .  c.  1 1 .  5.8.  enacts,  "that  if  any 
person  shall  be  bound  an  apprentice  by  indenture,  and 
inhabit  in  any  town  or  parish,  such  binding  and  in« 
habitation  shall  be  adjudged  a  good  settlement.''  In 
Rex  V.  Ilkcstoii  (at),  Lord  Tenterden  said,  **  The  true 
construction  of  that  provision  appears  to  be,  that  the 
inhabitation  must  be  in  the  character  of  an  apprentice, 
and,  in  some  way  or  other,  in  furtherance  of  the  object 
of  the  apprenticeship."  Here,  the  inhabitation  of  the 
pauper  in  Kingsutton  was  not  in  the  character  of  an  ap- 
prentice, or  in  furtherance  of  the  objects  of  the  contract. 
He  never  rendered  any  service  to  the  master.  The  dis- 
tinction between  an  inhabitation  during  the  existence  of 
the  indenture,  and  an  inhabitation  in  furtherance  of  its 


(a;   4  B.  tjr  r.  64. 


objects. 
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objects,  is  pointed  out  in  Rex  v.  Stratford  on  Avon  (a). 
Lord  E/ienboroftg/i  there  dwells  on  tlie  service  to  the 
master,  and  although  that  is  to  be  considered  only  one  of 
the  means  of  determining  the  character  of  the  inhabit- 
ation, yet  it  is  a  very  material  one,  and  indeed  is  the 
only  one  which  could  be  relied  on  in  this  case  on  the  other 
side.  Now  it  is  clear,  that  if  the  master  had  given  the 
pauper  2s.  a  week  in  money,  instead  of  corks  of  that 
value,  which  it  was  necessary  to  convert  into  money, 
there  would  be  no  pretence  for  saying  that  there  was  any 
serxice  in  Khigsutton,  or  that  his  residence  there  was  in 
the  character  of  an  apprentice.  It  is  not  sufficient  that 
the  relation  of  master  and  apprentice  continues;  that 
was  so  in  almost  all  the  cases  ;  nor  that  the  residence  of 
the  pauper  with  his  father  was  with  his  master's  consent. 
That  was  so  in  Rex  v.  Bamby  in  the  Marsh  {b\  Rex  v. 
St.  Mary^  Bredin  (c\  Rex  v.  Broiton  (rf),  and  Rex  v. 
Ilkeston  (e),  where  no  settlement  was  gained.  In  no  case 
has  the  residence  of  an  apprentice  in  a  third  parish  been 
considered  an  inhabitation  to  confer  a  settlement  with- 
out some  strong  circumstance  to  shew  that  the  residence 
was  in  furtherance  of  the  object  of  the  apprenticeship. 
Where  the  residence  has  been  in  the  master's  parish, 
the  natural  aboile  of  the  apprentice,  such  strong  evidence 
of  the  residence  being  in  the  character  of  an  apprentice 
has  not  been  required ;  as  in  Ilex  v.  Charles  (g).  Rex  v. 
Fotdness  (A),  Rex  v.  Linkinhorne  (/).  There  he  is  pre- 
sumed to  reside  as  an  apprentice,  but  when  he  goes  to 


1852. 

The  Kino 

against 

The  InliabiU 

anu  of 

Bambukt. 


(a)  11  East,  176. 

(c)  2B.  ^  A.Z^2. 

[e)  4  It,  cj-  C.  64. 

(A)  6M,  4'  5.351. 


(b)  1  Eai1,ZSU 
(</)  4  ^.  4-  ^.  84. 
{£)  Burr,  S.  C.  706. 
(i)    Anti,  413. 


a  parish 
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18S2.       a  parish  different  from  that  of  his  master,  it  becomes 

material  to  enquire  strictly  whether  he  goes  there  in  his 

against       character  ofapprentice  or  not.   This  case  is  very  like  Rex 

The  Inhabit.  ^^  . 

anu  of  V.  Brotton  (a).  There  the  master  was  to  provide  meat, 
&c.  during  the  term,  except  in  the  winter  season,  when 
the  ship  to  which  the  apprentice  belonged  should  be 
laid  by  unrigged ;  during  which  time  the  apprentice  was 
to  be  maintained  by  himself  or  his  friends,  the  master 
paying  a  compensation ;  and  a  residence  of  the  ap- 
prenUce  with  his  parents  during  the  winter,  according 
to  this  agreement,  was  held  not  to  be  a  residence  under 
the  indenture. 

Chilton  and  Cooke  control.  If  the  residence  of  the 
pauper  in  KingsiUton  was  not  wholly  foreign  to  the  pur- 
poses of  the  indenture,  it  is  sufficient  to  confer  a  settle- 
ment. That  was  the  rule  laid  down  by  Bayley  J.  in  Rex 
V.  Chelmsford  {b).  In  Rex  v.  Bamby  in  the  Marsh  (c), 
it  was  held  that  the  inhabitation  must  be  referable  in 
some  'ucay  to  the  apprenticeship.  There  the  apprentice 
had  resided  with  bis  grandmother  in  a  different  parish 
from  his  master's,  solely  on  account  of  illness.  In  the 
late  case  of  Rex  v.  Linkinhorne  (d\  service  was  held  to 
be  merely  a  criterion,  but  not  the  only  one,  whereby  to 
determine  the  character  of  the  residence.  Now,  here 
the  pauper  during  his  residence  in  Kingsutton  served 
his  master,  for  he  sold  corks  there,  which  it  was  the 
master's  trade  to  prepare  and  sell,  and  the  proceeds 
were  applied  to  the  maintenance  of  the  pauper,  whom 


(a)  4  p.  41-^.84.  (6)  3^.4-^.411. 

(c)  7  Eoity  381  (d)  Anta,  413. 


the 
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the  master  was  bound  by  the  indenture  to  support. 
In  Bex  V.  Charles  {a)^  the  mere  maintenance  of  the 
pauper  by  the  master  was  considered  as  connecting  the 
residence  with  the  indenture. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
pauper  gained  a  settlement  in  the  parish  of  KingstUton^ 
under  the  circumstances  stated  in  this  case.  It  is  not 
easy,  and  perhaps  not  possible,  to  reconcile  all  the  cases 
on  this  subject.  But  this  principle  may  be  collected 
from  them  all,  that  where  the  residence  in  a  parish  dif- 
ferent from  that  of  the  master  is  unconnected  with  the 
.apprenticeship,  no  settlement  is  gained.  The  cases 
where  paupers  have  removed  to  other  parishes,  on 
account  of  illness,  or  for  the  purpose  of  visiting  friends, 
neither  receiving  maintenance  nor  performing  service, 
are  illustrations  of  this  part  of  the  rule.  On  the  other 
hand,  if,  during  the  residence  in  a  parish  different  frqm 
that  of  the  master,  the  apprentice  performs  service  for 
his  master  there,  his  residence  is  then  considered  refer- 
able to  and  connected  with  the  apprenticeship,  and  he 
gains  a  settlement.  There  is  also  a  third  case,  where 
the  master  assents  to  the  residence  of  his  apprentice  in 
a  different  parish,  and  maintains  him  there,  though  no 
service  be  performed.  The  master  covenants  by  the 
indenture  to  teach  the  pauper  and  also  to  maintain 
him.  Here  he  certainly  did  not  teach  the  apprentice 
while  he  resided  in  Kingsutton^  but  he  did  maintain 
him.  That  was  one  of  the  objects  of  the  apprentice- 
ship, and  it  was  satisfied ;  and  I  think  it  is  sufficient  to 

(a)  Burr,  S,  C.  706. 


1832. 

« 

The  KiMO 

against 

The  lahtbiu 

ante  of 

BAVBuar. 


connect 


Bamiukt. 
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1832.        connect  the  residence  of  the  apprentice  in  Kingsuiion 
with  the  indenture,  and  that  the  safer  course  will  be  to 

Tlie  KiKO 

a-ai'itt        hold   that  such   residence    was    referable   to   the    ap- 

Thc  InhabH.  •       •  •       i  r   i  •  /•  i. 

anu  of       prenticeship,  by  reason  of  the  maintenance  of  the  pauper 
in  that  parish. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
master  here,  in  consequence  of  what  passed  before  the 
justice,  agreed  to  allow  the  pauper,  while  residing  at 
his  father's  house,  a  quantity  of  corks  per  week  to  main- 
tain him.  The  residence  of  the  apprentice  in  bis 
father's  parish  of  Kingsutton  is  therefore  accounted  for 
by  his  master's  maintaining  him  there  according  to  that 
agreement.  The  cases  upon  this  subject  turn  upon 
yery  refified  distinctions;  but  I  think  here  the  resi- 
dence in  Kingsutton  is  referable  to  the  apprenticeship, 
by  reason  of  the  maintenance. 

Parke  J.  I  am  of  the  same  opinion.  It  may  be 
collected  from  the  decisions,  that  the  residence  in  a 
parish  different  from  that  of  the  master  must  be  con- 
nected with  the  indenture,  or,  as  is  laid  down  in  Rex 
V.  Ilkeston  (a),  in  furtherance  of  the  object  of  the  ap- 
prenticeship. Now,  that  object  is  twofold :  maintenance 
and  instruction.  The  one  is  as  much  the  object  of  the 
indenture  as  the  other.  Rex  v.  Charles  {b)  and  Rex  v. 
Linkinkome  (c)  shew  that  actual  service  in  the  parish 
where  the  apprentice  resides  is  not  necessary  to  give  a 
settlement.  If  the  pauper  be  permanently  maintained 
by  the  master  during  the  residence,  one  of  the  objects 

(a)  4D.4c  C.  64.  (6)  Burr.  S.  C,  706. 

(c)  Ante,  413. 

of 
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of  the  apprenticeship  is  attained ;  and  it  is  immaterial  in 
what  parish  the  maintenance  is  afforded.  The  cases  run 
very  near  to  each  other.  Rex  v.  Brotton  {a)  is  like  this 
case  in  some  respects,  but  there  an  express  stipulation 
was  made  in  the  indenture,  by  which  the  master  dis- 
pensed with  the  services  of  the  apprentice  during  the 
winter,  the  time  of  the  residence  upoo  which  the 
question  of  settlement  arose. 


71» 
1832. 

The  KiKo 

agolfist 

The  Inhabit. 

anu  of 

Bambukt. 


Taunton  J.  In  the  cases  which  have  been  referred 
to,  and  in  which  tlie  residence  was  held  not  to  have 
taken  place  under  the  apprenticeship,  the  pauper  was 
not  under  the  controul  of  the  master,  and  there  was 
no  other  circumstance  from  which  it  could  be  said  that 
the  residence  was  in  pursuance  of  the  contract.  But 
here  the  relation  of  master  and  apprentice  clearly  con- 
tinued until  the  indenture  was  discharged.  The  agree- 
ment of  the  master  to  allow  the  apprentice  corks,  by 
the  sale  of  which  he  was  to  maintain  himself  in  King" 
sutton^  shews  that  the  residence  there  was  in  pursuance 
of  the  contract  of  apprenticcbhip ;  and,  therefore,  with- 
out breaking  in  upon  any  decided  case,  I  think  we  may 
hold  here  that  the  setdement  was  \j\  KingsiUton.  The 
order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 


(a)  4^.  4- ^.84. 
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SSaiurdny, 
June  id. 


The  King  against  The  Inhabitants  of 

Sherrington. 


A  real  estate 
%n»  devised  to 
C.  B.f  who  on 
the  death  of  the 
testator  was  six- 
teen years  old. 
Herfatlier.con- 
ddcring  him- 
aelf  her  guar- 
dian, resided 
with  her  on  the 
esutet  Held, 
that,  aa  the 
eatate  came  to 
the  daughter 
bj  devise  and 
not  by  descent, 
and  ^e  was 
above  fourteen 
years  of  age, 
the  father  was 
not  a  guardian 
in  socage,  but 
nstuial  guar, 
dian  only,  and 
that,  having  as 
such  no  in- 
terest in  the 
land,  he  gained 
no  settlement 
by  residing 01)  it. 


/^N  an  appeal  against  an  order  of  two  justices  for 
the  removal  of  Mary  Bailey  from  the  parish  of  Olruy 
in  the  county  of  Bucksy  to  the  parish  of  Sherrington 
in  the  same  county,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

Sarah  Whiting  by  her  will,  duly  executed  and  attested, 
dated  the  9th  of  October^  1821,  devised  her  real  estate 
unto,  and  to  the  use  of,  her  niece  Catherine  Bailey^  the 
pauper's  sister,  her  heirs  and  assigns,  and  appointed 
John  Bailey^  the  father  of  Catherine  and  of  the  pauper, 
executor.  The  testatrix,  at  tlie  time  of  the  execution  of 
her  will,  and  tiienceforward  till  her  death,  was  seised  in 
fee-simple  of  a  real  estate  in  the  respondent  parish,  con- 
sisting of  two  cottages  or  tenements.  On  the  testratix's 
death,  Catherine  was  in  the  sixteenth  year  of  her  age ; 
and  her  father  immediately  took  possession  of  the  two 
tenements,  considering  himself  her  guardian,  and  re- 
sided in  one  of  them  for  five  or  six  years;  both  his 
daughters  living  with  him,  and  forming  part  of  his 
family  during  the  whole  of  that  time.  He  let  the  other 
cottage  to  a  tenant,  and  applied  the  rent  to  his  own  use, 
considering  it  a  compensation  for  the  expense  of  bring- 
ing up  his  daughter  Catherine.  The  pauper  had  gained 
no  settlement  in  her  own  right.  The  question  for  the 
opinion  of  this  Court  was,  whether  John  Bailey  gained 
a  settlement  in  the  respondent  parish,  by  residing  under 

such 
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such  circumstances  on  the  tenement  devised  by  Sarah        1832. 
Whitins^s  will.  — ^— 

^  The  KiKG 

agaitut 

Campbell  and  J.  S.  Taylor  in  support  of  the  order  of  anu  of 
sessions.  To  acquire  a  settlement  by  estate,  the  father  of 
the  pauper  must  have  had  some  legal  or  beneficial  in- 
terest in  the  land,  but  here  he  had  none.  If  the  estate 
had  come  to  his  daughter  by  descent,  when  she  was 
under  the  age  of  fourteen  years,  then  he  would  have 
been  guardian  in  socage,  and,  as  such,  would  have  had 
an  interest  in  the  land,  Rex,  v.  Oakley  [a)j  Rex.  v. 
WUby  (i).  But  here  the  daughter  was  above  the  age 
of  fourteen  years,  and  she  took  by  devise.  The  father 
was  not,  therefore,  guardian  in  socage.  A  guardian 
appointed  pursuant  to  the  stat.  12  Car.  2.  c.  24t.  s.  8.,  by 
the  father  of  a  child  under  the  age  of  twenty-one  years, 
would  have  had  an  interest  in  the  land,  being  entitled 
to  take  the  profits.  But  the  father  of  the  pauper  was 
not  such  a  guardian.  He  was  merely  a  natural  guardian, 
and  as  such  had  no  interest  in  the  land. 

J.  B.  Monro  contra.  Undoubtedly  the  father  of  the 
pauper  was  neither  a  guardian  in  socage  nor  one  appointed 
in  pursuance  of  the  stat.  12.  Car.  2.  c.  24.  s.  8.,  but  he 
was  the  natural  guardian  of  his  child,  and,  as  such,  had  a 
right  to  reside  with  her ;  and  as  she  was  irremovable. 
Rex  V.  Hatfield  (c),  he  was  so  too. 

Lord  Tenterden  C.  J.  The  father  of  the  pauper 
was  not  guardian  in  socage,  because  the  land  did  not 
come  to  his  daughter  by  descent,  nor  was  she  under 

(a)  10  Ena,  491.  {b)  2  M.  ^  S.  504.  (c)  Burr,  S.  C  147. 

fourtieen 
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1832.        fourteen  years  of  age.     Neither  was   he  a  guardian 

— """        appointed  by  the  parent  of  a  child   under  the  age  of 

nunifist        twenty-one  years,  pursuant  to  the  stat.  12  Car.  2.  c.  24. 

anu  of        s.  8.,  who,  as  such,  would  be  entitled  to  take  the  profits 

of  the  land.     Then  he  was  only  the  natural  guardian, 

and  had  not,  in  that  capacity,  any  title  to  a  control  over 

the  land  belonging  to  his  child.     To  give  a  settlement 

there  must  be  an  interest  in  the  land. 

LiTTLEDALE  J.  In  Qtiadnng  v.  Downs  {a)  it  was 
held,  that  there  can  be  no  wardship  without  a  descent 
The  land,  therefore,  having  come  to  the  daughter  by 
devise,  and  not  by  descent,  the  father  was  not  guardian 
in  socage.  Nor  was  he  a  guardian  ap[)ointed  pursuant 
to  the  statute.  He  had,  therefore,  no  legal  or  beneficial 
interest  in  the  land,  and  consequently  gained  no  settle- 
ment by  residing  on  it. 

Parke  J.  The  father  here  was  only  the  natural 
guardian  ;  and  it  is  clear  that,  as  such,  he  had  no  interest 
in  the  land,  for  that  guardianship  extends  no  further 
than  the  custody  of  the  infant's  person.  Margrave's  note 
to  Co.  Litt.  88  b.  note  66. 

Taunton  J.  concurred. 

Order  of  sessions  confirmed. 

(a)  ^Mod.  176. 
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18S2. 


The  King  against  The  Inhabitants  of  Hales-  Saturday, 

June  2d. 

WORTH,  Appellants. 
The  King  against  The  Same,  Respondents. 

ON  appeal  against  an  order  for  the  removal  of  John  Land«were  fWi.^  -2 
devised  for  the 

Carter^  his  wife,  and  child,  from  the  parish  of  &t.  relief  of  the 
Michael  at  Thonij  in  Norwichj  to  the  parish  of  Hates'^  h«lf  of  there- 
worthy  in  Suffolk^  the  sessions  confirmed  the  order,  sub-  employed  for 
ject  to  the  opinion  of  this  Court  upon  the  following  J^^^^'jJe 
ca«e.     A  prima  facie  settlement  in  Halesworth  was  ad-  ^^^^ff  ^^y^P" 

'  wards  binding 

mitted;  but  the  appellants   relied   upon  a  subsequent  out  apprentices. 

'  "^  *  The  renu  were 

settlement  by  apprenticeship  in  St,  Michael  at  Thorn,  received  by  Uie 

T  11.  ^YYj'v.i*!  .      churchwardens, 

it  appeared,  that  m  1652,  John  Kchle  devised  certam  and  not  mixed 
lands  in   Holton  for  the  relief  of  the  poor  of  Hales-  ^le^  but  kept 
nwrth :  half  the  revenue  to  be  employed  for  the  relief  of  JJJcoun'"°^A 
widows,  and  the  other  half  towards  bindinrr  out  appren-  ?*"**»»<>"«'  of 

'  o  rr  ^.,notre- 

tices.     The  rents  of  these  lands  were  received  by  the  ceiving  parish 

relief,  apphed 

churchwardens  of  Halesworth^  and  were  kept  in  a  dis-  to  the  church- 
wardens to  pro- 
Unct  account,  and  not  mixed  with  the  monies  arising  vide  him  with 

from  the  poor's  rates.     The  father  of  the  pauper,  who  prenticing  his 

was  a  settled  inhabitant  o( Halesworth^  but  residing  at  wasappren- 

Norvoich^  and  not  at  that  time  receiving  parish  relief,  ch^h^^^^ns 

being  unable  from    poverty  ,to   bind  out  his  son,  and  P^**  ^®  P*^  . 

^  *■  J  '  roium,  costs  of 

having  heard  o(  Keble's  charity,  applied  to  the  church-  indenture,  and 

expense  of 
clothing  the 
^  apprentice,  out  of  the  charity  fund  : 
Held,'  that  Uiis  was  not  an  indenture  by  which  an   expense  was  incurred  by  jmbHc 
parochial  funds,  within  56  G.3»  c.  139.   «.  11.,  and  therefore  not  void  for  want  of  the 
approval  of  two  justices  according  to  that  statute. 

And  in  a  similar  case,  where  lands  were  devised  to  the  diurchwardens  and  overseers  of 
X.  and  their  successors,  upon  trust  to  apply  the  rents  towards  educating  twenty  poor 
children,  and  a  part  thereof  yearly  towards  apprenticing  eight  of  such  ciiildren,  to  be  chosen 
out  and  allowed  by  the  said  churchwardens  and  overseers,  and  the  principal  inhabitants  i 
Held,  that  this  also  was  not  a  public  parochial  fund  within  the  meaning  of  the  act. 

Vol.  III.  S  A  wardens 
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1832. 


The  KiMo 
against 
The  Inhabit- 
ants of 
Haluworth. 


wardens  of  Halesrvorth  to  provide  him  with  the  means 
of  putting  his  son  apprentice.  They  agreed  to  do  so  t 
and  by  indenture  of  apprenticeship  duly  stamped,  the 
pauper,  with  the  consent  of  his  father,  bound  himself 
apprentice  to  George  Holl  of  Norwich  for  seven  years, 
at  a  premium  of  10/.,  which  was  stated  in  the  indenture 
to  have  been  paid  by  the  churchwardens  oi  Hale^axnrtlu 
The  premium,  the  costs  of  the  indenture,  and  the  ex- 
pences  of  providing  the  pauper  with  proper  clothes, 
were  paid  by  the  churchwardens  out  of  the  monies  of 
KeU^s  charity.  The  indenture  was  executed  by  the 
pauper,  his  father,  and  HoU;  and  the  pauper  served 
under  it  more  than  forty  days  in  the  respondent  parish ; 
but  none  of  the  directions  contained  in  any  section  of 
5Q  Geo,  3.  c,  139.  had  been  complied  with,  either  in  the 
binding  of  the  apprentice,  or  the  form  or  execution 
of  the  indenture.  The  court  of  quarter  sessions  were 
of  opinion  that  Keble's  charity  must  be  considered  as  a 
public  parochial  fund ;  and  that  the  indenture,  not  having 
been  duly  approved  of  under  the  11th  section  of  the 
56  Geo.  3.  c.  139.  (a),  the  pauper  gained  no  settlement 
by  serving  under  it. 


(a)  Which,  afWr  reciting  that  '*  the  salutary  provisions  of  the  45  EHu 
c.  2.  are  frequently  evaded  in  the  binding  out  of  poor  children,  and  the 
•premium  of  apprenticeship  or  a  part  thereof  is  clandestinely  provided  by 
parisli  officers,  who  are  thus  enabled  to  bind  out  many  poor  children  with- 
-out  the  sanction  of  justices  of  the  peace,*'  enacts,  *<  that  no  indenture  of 
apprenticeship  by  reason  of  which  any  expense  whatever  shall  at  any 
time  be  incurred  by  the  public  parochial  funds,  shall  be  valid  and  effee- 
iual  unless  approved  of  by  two  justices  of  the  peace  under  their  hands 
and  seals,  according  to  die  provisions  of  the  said  act  and  of  this  act.*' 
The  act  43  EUx.  c.  2.  x.  5.  empowers  the  churchwardens  and  overseen, 
or  the  greater  part  of  themf  by  the  assent  of  any  two  justices  of  the  peace 
there  mentioned,  to  bind  out  poor  children  apprentices  where  they  shall 
see  convenient*  &c. 


KtU,, 
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Kelly  and  Palmer  in  support  of  the  order  of  sessions.        18S2. 
Keli^s  charity  is  part  of  a  public  parochial  fund  within  the        — — 
Statute.    For  the  sake  of  convenience,  it  is  kept  separate        agfwut 
in  the  parish  accounts ;  but  the  receipt  and  distribution        ants  of 
of  it  operate  in  relief  of  the  parish:  it  is  under  the  con- 
troul  of  the  parish  officers,  and  if  they  did  not  employ  this 
money  in  binding  out  apprentices,  they  must  use  the 
poor's  rate.     The  object  of  S^  Geo.  S.  r.  139.  «•  1 1.  is  to 
prevent  the  parish  officers  from  clandestinely  providing 
the  premium  of  apprenticeship,  and  thus  evading  the 
statute  43  'Eliz.  c.  2,  s.  5.,  by  binding  out  poor  children 
without  the  sanction  of  two  justices.     But  both  these 
statutes  might  be  defeated,  where  there  was  a  charity 
like  this,  if  it  were  held  not  to  be  a  ^  public  parochial 
fund ; "  for  the  parish  officers  would  merely  have  to  take 
the  premium  out  of  this  money,  instead  of  drawing  it 
from  the  poor's  rates.     This  is  clearly  a  case  within  the 
mischief  of  the  act ;  and  the  order  of  sessions  can  only 
be  opposed  by   contending,  that   the  words   ^^  public 
parochial  fund  "  signijfy  a  poor's  rate,  and  nothing  else. 
The  statute  7  Jac.  1.  c.  3.  appears  to  place  all  charitable 
donations  like  thb  upon  the  footing  of  parochial  and 
public  funds.     [Lord  Tenferden  C.  J.      The  provisions 
of  that  act  are  very  special ;  and  they  seem  applicable 
to  the  case  of  funds  which  may  become  exhausted,  not 
to  revenues  continually  accruing  as  in  this  case.]     Be- 
sides, it  is  to  be  assumed,  unless  the  contrary  be  apparent, 
that  the  expences  are  provided  out  of  the  public  parochial 
funds,  where  the  binding  out  is  effected  by  the  parish 
officers,  Rex  v.  MattishaU  (a),  or  by  their  procurement, 
Rex  V.  St.  Peter,  Hereford  (i),  and  where  they  furnish 
the  money. 

(fl)  SB.fC.  733.  (6)   1  A  4f  j1(L  916. 

3  A  2  .JB.  Andrem 


Halesworth. 
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18S2.  B.  Andrews  and  Austin  contra.     This  is  not  a  devise 

for  the  general  benefit  of  the  parish ;  it  is  given  partly 

against        for  the  relief  of  widows,  whom  the  parish   is    not  of 

The  lahabit-  i         i  • 

•ntf  of        course  bound  to  maintain,  though  they  may  be  objects 
of  the   charity,   and   partly  towards   binding   out  ap- 
prentices, which   it  is   not  to   be  assumed  the  parish 
would  necessarily  have  to  do  in  every  instance  where 
the  charity  is  so  applied.     If  this  were  a  public  parochial 
fund,  it  would  be  under  the  direction  of  the  church-   • 
wardens  and  overseers:  but  the  churchwardens  alone 
have  the  management  of  it,   and   that  not  as  parish 
officers,  but  as  trustees.     They  would  not  be  liable,  as 
parish  officers,  to  commitment  if  they  refused  to  account 
for  it,   nor   could  their  account  be   appealed  against 
The  fund  could  not  be  diverted  to  the  general  occasioas 
of  the  parish,  however  urgent.     The  recital  in  56  G.  3. 
c.  139.  5. 11.  refers  to  the  funds  to  be  raised  under  the 
statute  of  Elizabeth^  from  which   this  is  quite  distinct 
The  presumption  relied  upon  by  Bayley  J.  in  Rex  v. 
Mattishall{a)   is,  that  the  advance  was   made    by  the 
parish  officers  *^  out  of  funds  belonging  to  them  in  that 
character y     The  act  56  G.  3.  c.  139.  5.11.  applies  to 
cases  where  the  parish  officers  exercise  a  compulsory 
power  in  binding  out ;  or  at  least  where  the  binding  is 
directly  or  indirectly  by  their  procurement.  Rex  v.  &. 
Peter ^  Hereford  {b).     Here  it  is  apparent  on  the  case 
that  the  binding  was  voluntary,  and  not  by  their  pro- 
curement.    In  Bex  V.  St.  Paul,  Exeter  (c),  it  is  said  by 
Bayley  J.,  that   the   eleventh  section  applies   to   caste 
where  a  premium   is  clandestinely  provided ;    that  is, 
where  the  parish  officers  furnish    the  money,   but  arc 


(a)  SB.^a  735.  (6)  1  B.  ^  Adol.  9\6,  (c)    10  B.  4-  C.  1?. 

not 
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not  parties  to  the  indenture.     But  the  proceeding  in       1832. 
this  case  cannot  be  termed   clandestine.     The  omis-     ^    „  ' 

^  Tlie  King 

sion  of  the  churchwardens  to  join   in  the  indenture       agamti 

"^  .  ThelnhabiU 

^oes  not  make  it  so;  for  the  terms  of  the  devise  do  anuof 
not  require  that  they,  exclusively,  should  be  the  per- 
sons by  whom  apprentices  are  put  out.  [Lord  Tbi- 
terden  C.J,  Suppose  this  were  a  question  under  one 
of  the  stamp  acts,  which  exempt  indentures  from  duty 
where  the  binding  is  by  a  public  charity :  should  you 
say  that  the  exemption  applied  ?]  The  binding  is  by  a 
public  charity,  and  would  therefore  be  exempt ;  but  it 
does  not  follow  that  it  is  out  of  a  *^  public  parochial  fund." 

The  Court  then  desired  to  hear  the  other  case  argued^ 
before  giving  judgment  in  this. 

The  appeal  in  this  case  was  against  an  order  for  the 
removal  of  William  Clarke  from  Halesworth  to  Laxfieldj 
in  Suffolk.  The  settlement  relied  upon  by  the  appel- 
lants was  by  apprenticeship,  under  the  following  cir- 
cumstances. John  Smilhf  in  1 7 1 8,  devised  to  the  church* 
wardens  and  overseers  of  the  poor  of  the  parish  of 
Laxfield^  and  to  their  successors  for  the  time  being,  for 
ever,  certain  freehold  lands  in  that  parish,  upon  trust 
that  they  should  apply  the  rents  for  a  certain  period 
towards  erecting  a  schoolhouse  in  the  said  parish,  and 
afterwards,  towards  the  payment  of  a  schoolmaster,  and 
towards  the  teaching  and  educating  twenty  poor  boys  of 
the  said  parish,  in  reading,  writing,  and  accounts,  to  be 
chosen  and  approved  of  by  the  churchwardens,  over- 
seers and  principal  inhabitants  for  the  time  being  t  and 
further,  that  iO/.  of  the  said  rents  should  be  by  the  said 
churchwardens  and  overseers  yearly  applied  towards 
the  putting  out  to  apprentice  eight  of  such  twenty  poor 
children  to  some  good  handicraft  trade,  to  be  computed 

S  A  S  al 
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1832.       at  5L  per  head,  and  the  said  eight  children  to  be  chosen 
_     ~       out  and  allowed  likewise  by  the  churchwardens  and 

The  Kiwa  .... 

against       overseers  and  principal  inhabitants  of  the  said  parish. 

ante  of  "    By  indenture  of  apprenticeship,  dated  27th  of  Marck 

Halbiwoew.    ^^^  ^j^^  pauper  voluntarily  bound  himself,  with  the 

approbation  and  consent  of  his  father  and  the  church- 

ft 

wardens  of  Laxfield^  to  Hewy  TiUney^  of  Halesnoortk^ 
for  three  years.  The  consideration  to  the  master  was 
stated  to  be  15A^  15^.,  gift  of  John  Smitky  of  Laj[field9 
gentleman^  deceased,  one  half  to  be  paid  by  the  church- 
wardens, or  one  of  them,  on  the  9tth  of  May  next  en- 
suing, the  remfunder  on  the  11th  of  October  1827 ;  and 
the  churchwardens,  one  of  whom  executed  the  inden- 
ture, covenanted  to  pay  him  the  same  accordmgly.  The 
indenture  was  not  stamped.  The  pauper  served  his 
time  under  it,  in  Halesworth.  He  had  been  educated  at 
Smithes  school,  and  the  premium  and  costs  of  the  in- 
denture were  paid  to  the  master  out  of  the  monies  re- 
ceived by  the  parish  officers  as  trustees  under  SmiUCs 
will.  None  of  the  directions  of  56'G.  3^  c.  13^  were 
complied  with,  either  in  the  binding  or  in  the  form  and 
execution  of  the  indenture.  It  appeared  that  the  parish 
accounts  for  Laxfield^  and  the  trust  accounts,  were  kept 
distinct ;  and  the  Court  of  Quarter  Sessions  found  that 
the  charity  was  a  public  charity.  The  order  was  quashed, 
subject  to  the  opinion  of  this  Court  upon  the  case. 

J3%  Afidrews  and  Byles^  in  support  of  the  order  of 
sessions.  This  is  a  stronger  case  than  the  preceding. 
The  devise  is  to  the  churchwardens  and  overseers,  bat 
the  duty  of  apprenticing  the  children  is  not  entrusted  to 
them  alone,  but  is  to  be  exercised  by  them  in  concur- 
rence with  the  principal  inhabitants.  The  case,  there- 
fore^ 


Hauisvok 
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fore,   is  clearly  not  within    the    mischief  of  the  act   .    18S24 
56  G.  3.  c.  1S9.     The  apprentices  here  are  not  "  parish 
apprentices"  within  the  intention  of  that  statute.     The       ligtkmt 

.  .  Thelnkab 

parties  who  receive  and  manage  the  funds  of  this  charity  _  ants  of 
must  be  the  churchwardens  and  overseers;  they  take 
the  monies,  however,  not  as  such  officers  but  as  trustees. 
Suppose  there  were  an  excess  of  funds  beyond  what 
could  be  applied  to  the  purposes  of  the  charity;  they 
could  not  be  diverted  to  parish  purposes,  but  an  appli- 
cation must  be  made  to  the  Court  of  Chancery  to  obtain* 
the  direction  of  that  Court  for  the  distribution  of  the 
funds ;  and  the  Court  would  appoint  such  trustees  as  it 
thought  proper  for  that  purpose.     It  would  then  be  as 
if  the  devise  had  been  to  A.  or  B.  by  name,  to  the  same 
uses,  in  which  case  the  fund  could  not  have  been  con- 
sidered public  and  parochial.     Nor  is  there  any  more 
reason  for  considering  it  so  here. 

Kelly  and  Austin  contrk.     The  statute  of  Elizabeth^  to* 
which  the  act  56  G.  3.  c.  139.  refers,  does  not  point  out 
any  particular  fund  from  which  the  expense  of  binding 
out  children  must  necessarily  be  defrayed.     The  powers 
and  duties  of  the  parish  officers  in  this  respect  are  the 
same,  from  whatever  lawful  source  the  fiinds  are  ob- 
tained.   The  devise  here  is,  in  express  terms,  to  the' 
overseers  and  churchwardens;  so  that  it  appears  here 
more  clearly  than  in  the  former  case,  that  the  parish  offi- 
cers, as  such,  are  the  parties  meant  to  be  entrusted  with 
the  binding  of  these  apprentices.     There  is,  indeed,  a^ 
direction  that  the   principal  inhabitants   shall  join  in 
choosing  and  allowing  the  children  to  be  apprenticed, 
but  that  only  means  that  the  pari^  officers,  inexecating, 
their  duty,  are  to  advise  with  those  inhabitants.     It  is 

S  A  4  said 


Halxsworth. 
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1832.        said  that  a  distinct  account  is  kept  of  these  trust-monies, 
""■""""        but  they  are  not  the  less  an  integral  part  of  the  parish 

The  KiKQ 

o/RitnK        funds ;   and   the  words   ^*  public  parochial  funds,"  in 

The  Inhibit.  ^  <*•.,,  ,  , 

ants  of        56  G.  3.  c.  139.  5. 11.  are  sufficiently  large  and  general 
to  include  them. 

Lord  Tenterden  C.J.  There  is  some  difference 
in  the  facts  of  the  two  cases,  but  it  will  be  best  to  decide 
both  on  general  principles.  In  one  sense,  according 
to  some  decisions,  the  funds  in  both  these  cases  are 
funds  of  public  charities,  because  the  bequest  is  general, 
and  does  not  designate  the  individuals  to  be  benefited. 
In  another  sense  they  are  parochial  also,  because  they 
are  left  for  the  benefit  of  persons  belonging  to  the  re- 
spective parishes.  Still  the  question  is,  in  each  case, 
whether  the  money  be  that  of  a  *^  public  parochial  fund** 
within  the  meaning  of  the  statute  56  G.  3.  c.  139.  5. 1 1.? 
The  mischief  recited  by  that  section  is,  that  the  pro- 
visions of  the  statute  4'3  Eliz.  c.  2.  are  evaded  in  the 
binding  out  of  poor  children,  and  the  premium  of  ap- 
prenticeship, or  a  part  thereof,  clandestinely  provided 
by  parish  officers,  who  are  thus  enabled  to  bind  out 
such  poor  children  without  the  sanction  of  justices  of 
the  peace.  It  is  therefore  enacted,  that  no  indenture, 
by  reason  of  which  any  expense  shall  be  incurred  by  the 
public  Darochial  funds,  shall  be  valid,  unless  approved 
of  by  two  justices  according  to  the  provisions  of  this 
act  and  the  statute  of  Elizabeth.  I  think  the  present 
case  is  not  within  the  mischief  there  contemplated. 
There  is  no  clandestine  appropriation  of  monies  of 
the  parish.  The  funds  in  question  cannot  properly  be 
so  called,  in  respect  of  the  purpose  for  which  they  are 
collected,   or  the  manner   in  which   they  are  raised, 

since 
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since  they  are  not  contributed  by  the  inhabitants  of        1832. 

the  parish.     I  think  a  public  parochial  fund  must  be 

one  so    contributed,    or   which    is   applicable  to    the        agahut 

-  _  J         The  Inbabit- 

general  purposes  of  the  relief  of  the  poor.  Estates  de-  ants  of 
vised  for  the  relief  of  the  poor  generally  would  come 
under  this  description ;  but  in  each  of  these  cases  there 
is  a  fund  left;  by  the  bounty  of  an  individual  for  a 
certain  specified  purpose,  that  is,  for  the  benefit  of  a 
particular  class  of  persons.  It  is  not  meant  to  go  in 
relief  of  the  general  parish  fund,  or  if  so,  only  to  a 
moderate  extent.  It  does  not  appear  that  the  intention 
was  to  relieve  persons  actually  burdensome  to  the 
parish ;  there  might  be  persons  unable  to  bind  out  their 
own  children,  and  therefore  objects  of  this  charity,  who 
yet  did  not  require  parochial  support;  and  in  such 
cases  the  fund  would  be  no  relief  to  the  parish.  It 
appears  to  me  also  that  the  donors  in  these  cases  never 
intended  the  objects  of  their  bounty  to  be  under  the 
control  of  the  justices  of  peace ;  but  that  the  charity 
should  be,  in  the  one  case  at  the  disposal  of  the  church- 
wardens, in  the  other  (as  respects  apprentices)  at  that 
of  the  parish  officers  and  principal  inhabitants.  I  am, 
therefore,  of  opinion  that  these  are  not  public  parochial 
funds  within  the  eleventh  section  of  56  G.  3.  r.  139., 
and  that  the  order  of  sessions  in  the  first  case  must  be 
quashed,  and  that  in  the  second  confirmed. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  think 
the  term  *'  public  parochial  funds"  does  not  apply 
where  particular  individuals,  or  a  particular  class  are 
pointed  out  as  the  objects  of  their  application.  The 
eleventh  section  of  the  act  56  G.  3.  c,  139.  was  intended 
to  prevent  the  clandestine  appropriation  of  parish  money 

by 
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18S2«       by  the  officers  of  the  parish,  in  evasion  of  the  statute  of 

Elizabeth :  it  is  an  enactment  for  the  general  regulation 

agamti       of  parish  funds,  not  for  that  of  particular  charities. 

The  Inhabit-  .  , 

sDts  of  And  I  also  think  it  was  not  contemplated  in  these  cha- 
rities that  the  application  of  the  monies  should  be  inter- 
fered with  by  justices  of  the  peace. 


Parke  J.  The  words  **  public  parochial  funds,"  in 
the  eleventh  section,  do  not  mean  the  poor  rate  merely, 
or  else  that  probably  would  have  been  the  term  used. 
Other  receipts  applicable  to  the  relief  of  the  poor,  as  pe- 
nalties, or  funds  expressly  given  in  aid  of  the  poor  rate^ 
may  also  be  included.  But  tlie  denomination  of  ^^  public 
parochial  funds,"  certainly  cannot  be  applied  to  lands ' 
given  for  such  a  special  and  limited  purpose,  as  is  p<Mnted 
out  in  these  cases.  One  material  consideration  is,  that  if 
thb  construction  were  to  prevail,  it  would  defeat  the 
intentions  of  the  testators,  who  did  not  mean  to  give 
the  justices  a  power  of  over-ruling  the  discretion  of  the 
parish  officers  in  one  case,  or  of  the  parish  officers  and 
principal  inhabitants  in  the  other.  And  it  has  been  very 
well  pointed  out  in  argument,  that  these  are  not  cases 
within  the  mischief  of  the  act  56  G.  3.  c.  139. 

Taunton  J.  This  is  a  question  of  very  great  im- 
portance; for  if  revenues  like  these  were  held  to  be 
public  parochial  funds,  it  would  be  of  serious  conse- 
quence to  many  excellent  institutions,  established  for  the 
purpose  of  bringing  up  and  apprenticing  the  children 
of  the  poor.  Such  establishments  might  be  entirely 
perverted  from  their  proper  ends,  if  the  children  placed 
out  by  them  were  to  be  considered  parish  apprentices. 
But  it  b  not  necessary  to  proceed  on  grounds  of  public 

policy, 
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policy,  because,  on  the  strict,  technical,  legal  application        1832. 
of  56  G.  3.  c.  139.  5.11.,  it  is  clear  that  such  a  con-      _    " 

The  KiHo 

struction  cannot  prevail.     That  section  speaks  of  in-        againat 

Tbelnhabiu 

dentures  by  reason  of  which  expence  is  incurred  by  the        acts  of 
public  parochial  funds;  and  certainly  those. in  question 
are,  in  one  sense,  public,  and  in  another  parochial ;  but 
on  looking  to  the  preamble  as  well  as  the  enacting  part 
of  this  section,  it  is  clear  that  the  legislature  did  not 
mean  every  fund  which  in  some  sense  was  public  or 
parochial.     They  contemplated  such  funds  as  before  the 
passing  of  the  statute  were  applicable  to  the  binding 
out  of  poor  ebildren,  according  to  the  directions  of  the 
statute  o(  Elizabeth ;  but  if  the  churchwardens  in  one  of 
these  cases,  and  the  parish  officers  and  principal  inha- 
bitants in  the  other,  had  applied  these  monies  to  the 
general  purposes  of  the  statute  of  Elizabeth^  it  is  clear 
they  would  have  misapplied  them.    There  is  great  force 
in  the  observation  made  by  Mr.  Andrews^  that  if  it  had 
become  necessary,  the  Court  of  Chancery  would,  on 
application,  have  appointed  trustees  for  the  management 
of  this  charity,  and  in  that  case  it  could  not  have  been 
said,  that  these  monies  came  under  the  denomination  in 
the  statute,  of  ^'  public  parochial  funds."     Now,   al- 
though that  has  not  been  done,  the  trusts  and  objects  of 
the  devise  in  each  of  these  cases  are  still  the  same  ;^  and 
the   churchwardens  and  overseers   are  trustees  of  the 
same  description   as  private   persons  would  be   if  ap- 
pointed by  the  Court  of  Chancery.     I  am  therefore  of 
opinion,  that  the  proceeds  of  these  charities,  though  in 
some  sense  public  iiinds,  must  yet,  with  reference  to 
the  enactment  in  56  G.  3.  c.  139.  5. 11.,  be  considered 
private. 

Order  of  sessions  in  the  first  case  quashed, 
that  in  the  second  confirmed. 


728  CASES  IN  TRINITY  TERM 

1832. 


^^^^  Smith  and  Another  against  Wilson. 

k^X/iii  ^Y  *  ^^\m^  ''I'^HIS  was  an  action  forthe  breach  of  the  following  covc- 
f^, ^.;i5 warren,  leisee  nant  in  a  lease,  whereby  the  defendant  demised  to 

—     iOf  corenanted 

,^^  that,  at  the  the  plaintiffs,  ijtter  alia^  a  warren  ;  "  That  at  tlie  expir- 

.?/^  tiie  tenn,  be  ation  of  the  term,  they,  the  phiintif^,  would  leave  on 

*'    ji^  the* warren*  die  warren  1 0,000  rabbits  or  conies,  the  defendant  paying 

^.*//«»^  lo.owm^u,  ^^^  p^^  thousand  for  the  same;  and  for  any  more  than 

ing  for  them  ^^^^  number  at  that  rate,  the  number  to  be  estimated 
eo/.  per  ' 

thousand:  bv  two  indifferent  persons,  one  to  be  chosen  by  each 

Held,  man       ^  ^  "^ 

action  by  the      party."     Averment  that,  at  the  expiration  of  the  term, 

lesaee  against 

theleMorfor  the  plaintiff  left  more  than  10,000,  to  wit,  19,200  rab- 
for  the  rabbits  bits '  upon  the  warren,  but  that  the  clefendant  would 
ofthe  term,  that  ^^^  P^J  ^^^  ^^  same.  Plea,  non  est  factum.  At  the 
wM^admUs^^  trial  before  Ganorw  B.,  at  the  Summer  assizes  for  Suf- 
tos^tha^  j-qI^^  1831,  it  appeared  that,  at  the  expiration  of  the 
of  the  country     term,  the  number  of  rabbits  on  the  warren  was  estimated 

where  the  lease 

was  made,  the     by  two  indifferent  persons  chosen  by  the  parties,  to  be 

word  f A'>iiiam/,  %     %    n        t        t   n      ^  i 

as  applied  to  1600  dozen.  it  was  contended  for  the  defendant,  that, 
twdvehundred.    according  to  the  custom  of  the  country,  the  1600  dozen 

should  be  computed  at  100  dozen  to  the  thousand ;  and, 
therefore,  that  the  defendant  was  liable  to  pay  but  for 
16,000  rabbits.  On  the  other  hand,  it  was  insisted 
for  the  plaintiffs,  that  the  words  per  thousand  must  be 
understood  in  the  ordinary  sense,  and  that  the  defend- 
ant ought  to  pay  for  19,200  rabbits,  being  16,00  dozen. 
The  defendant  paid  into  Court  a  sufficient  sum  to  pay  for 
16,000  rabbits.  Evidence  was  offered  by  the  defendant 
to  shew  that  the  term  thousand^  as  applied  to  rabbits, 
meant,  in  that  part  of  the  country,  100  dozen.      This 

evidence 
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evidence  was  objected  to,  but  received  by  the  learned        18S2. 
Judge :  and  he  directed  the  jury  to  find  for  the  defend-       "7 
ant,  if  they  thou<;ht  it  was  proved  that  the  word  thou-        againu 

Wilson. 

sand,  as  applied  to  rabbits,  meant  100  dozen.  A  verdict 
having  been  found  for  the  defendant,  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  that  the  evi- 
dence had  been  improperly  received. 

Biggs  Andrews  now  shewed  cause.     The  evidence  was 
admissible.     The  word   thousand  does  not,   either  in 
law  or  practice,   denote   a   precise   number   of  units. 
A  thousand  may,  more  generally  than  otherwise,  de- 
note ten  hundred,  of  five  score  to  the  hundred;  but 
there  are  many  instances  where,  as  applied  to  a  par- 
ticular article,  it  denotes  six  score  to  the  hundi'ed,  as 
nwls,  herrings,   (by  the   statute   31  Ed.  3.  st.  2.  c.  2.,) 
deal  boards.    As,  therefore,  the  word  has  more  than 
one  meaning,  its  import  in  any  particular  instrument 
depends  on  the  subject-matter  to  which  it  is  applied. 
But  even   if,    in   its   ordinary   and    popular   sense,   it 
means  ten  hundred,  yet  if  it  has  acquired  (in  respect 
to  the  subject-matter  to  which  it  is  applied)  a  peculiar 
sense  distinct  from  the  popular  one,  then  in  all  contracts 
relating  to  that  particular  subject-matter,  the  acquired 
meaning  must  be  put  upon  it,  Robertson  v.  French  (a). 
The  object  of  the  evidence  is  not  to  add  to,  vary,  or 
contradict  the  deed,  but  to  explain  the  meaning  which 
a  party  to  a  contract  must  have  put  upon  a  particular 
word  used  in  Ju_and  that_must  be  ascertained  by  evi^ 
dence  dehors  the  deed.     Wherever  parol  evidence  has 
been  rejected  in  cases  of  this  kind,  it  was  because  the 
effect  of  it  was  to  shew,  that  the  parties  meant  some- 
thing different  from  what  they  have  said;  but  bere,  that 

(a)  Per  Lord  EUenhorough,  4  East^  135. 

was 
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18S2.        was  not  the  effect  of  the  evidence,  and  it  was  admissible 
■"■"""^       according  to  the  rule  laid  down  in  Starkie  on  Exddenee^ 
agahta        p.  1033.    In  Uhde  v.  Walters  {a\  where  an  insoniiice  was 
to  any  port  in  the  Baliicy  evidence  was  admitted  to  shew 
that  the  gulf  of  Finland  was  considered,  in  mercantile 
contracts,  within  the  Baltic^  although  the  two  seas  are 
treated  as   distinct  by  geographers.      So  in  Baker  v. 
Payne  {b),    where  the   captain   of  an  India  ship  sold 
all  his  china  ware  and  merchandize  which  he  bronght 
home  in  his  last  voyage,  and  covenanted  to  deduct  all 
due  allaaoanceSf  &c.  he  was  permitted  to  adduce  proof 
of  a  custom,  to  shew  that  such  allowances  were  to  be 
limited  by  the  price  which  he  was  to  receive.     In  Wig^ 
leswortk  V.  DalUson  (c),  it  was  held  that  parol  evidence 
was  admissible  to  shew,  that,  according  to  the  custom 
of  the  country,  where  a  lease  for  a  term  of  years  expired 
on  the  first  of  Maj/^  the  tenant  was  entitled  to  take  the 
way-going  crop  after  the  expiration  of  the  term,  though 
this  was  not  mentioned  in  the  deed  executed  between 
the  parties  {d).    Doe  denu  Spicer  v.  Lea  {e)  may  be  relied 
upon  on  the  other  side.     There,  a  lease  was  made  after 
the  alteration  of  the  style  by  act  of  parliament,  and 
extrinsic  evidence  to  shew  that  the  parties  meant  Mi- 
chaelmas according  to  the  old  style,  was  held  to  be  in- 
admissible ;  but  that  proceeded  on  tlie  ground,  that  the 
parties  must  be  taken  to  have  used  the  term  in  conformity 
with  the  statute,  which  expressly  regulated  the  reckon- 
ing  of  time. 

Kelly  and  Austin  contra.     The  genial  rule  is,  that 
parol  evidence  is  not  admissible  to  explain  a  written  in- 

(a)  SCimiph.ie.  (b)   1  Vet.  459,  (c)  I  Doug.  901. 

(d)  See  other  instances  cited  in  Crois  ▼.  EgUuf  2  B*  ^-  jfd.  106. 
{e)  II  East^ 312, 

strumenty 
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strument,  and  in  Anderson  v.  Pitcher {a\  Lord  Eldon  re-        1832. 
gretted,  that  the  practice  had  obtained  of  receiving  such 
evidence,  even  as  to  policies  of  insurance.   In  the  herring        agama 

WxiSOH* 

trade  a  precise  meaning  is  given  to  the  word  thousand^ 

as  applied  to  that  particular  subject-matter,  by  act  of 

parliament.     Here  the  words  of  the  covenant  must  be 

construed  in  their  ordinary  sense.   The  ambiguity,  if  any, 

is  at  all  events   latent.     It  is  produced  by  something 

extrinsic  or  collateral  to  the  instrument.    The  covenant, 

however,  will  have  an  operation  if  the  parol  evidence  is 

not  received  ;  and  then,  according  to  Doe  dem,  Chichester 

V.  Oxenden  {]b\  such  evidence  is  not  admissible.    To  say, 

in  the  present  case,  that  a  thousand  means  twelve  hun^ 

dredf  is  not  to  explain  but  to  contradict  the  deed.     In 

Hockin  v.  Cooke  (c),  proof  that  the  defendant  agreed  to 

sell  so  many  bushels  of  com  according  to  a  particular 

measure,  was  held  not  to  support  an  allegation  in  a 

declaration  that  he  undertook  to  sell  so  many  bushels, 

because  ^^  bushelsy*  without  any  other  explanation,  meant 

a  bushel  by  statute  measure.    So,  a  reddendum  in  an  old 

renewed  lease  of  so  many  quarters  of  corn,  was  held  to 

mean   Winchester^  and  not  the  customary  bushel ;  The 

Master^  Sfc,  of  St.  Cross  v.  lA)rd  Howard  de  Walden  {d) : 

and  in  fVing  v.  Erle[e\  Gaudy  J.  said,  *^  that  if  one  sells 

land,  and  is  obliged  that  it  contain  twenty  acres,  this 

shall  be  according  to  the  law,  and  not  according  to  thd 

custom  of  the  country." 

Lord  Tenterden  C.  J.     I  am  of  opinion  that  the 
evidence  was  properly  received.     Where  there  is  used 

(a)  2  B,  cj  p.  168.  (6)  3  TawU.  147. 

(c)  AT.R,  314.  (d)  6T.  JL  33S. 

[e)  Cro.  EUx.  267. 

in 
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in  any  written  instrument  a  word  denoting  quantity)  to 
which  an  act  of  parliament  lias  given  a  definite  mean- 
ing, I  agree  it  must  be  considered  to  have  been  used 
in  that  sense.  But  there  is  no  act  of  parliament  which 
says  1000  rabbits  shall  denote  ten  hundred,  each  hundred 
consisting  of  five  score;  and  that  being  so,  we  roust  sup- 
pose the  term  thousand  to  have  been  used  by  the  parties 
in  the  sense  in  which  it  is  usually  understood  in  the 

* 

place  where  the  contract  was  made,  when  applied  to 
the  subject  of  rabbits,  and  parol  evidence  was  admissible 
to  shew  what  that  sense  was. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  Words 
denoting  quantity  are  undoubtedly  to  be  understood  in 
their  ordinary  sense,  where  no  specific  meaning  is  given 
to  them  by  statute  or  custom.  But  here  the  ordinary 
meaning  of  the  word  thousand^  as  applied  to  rabbits,  in 
the  place  where  the  contract  was  made,  was  one  hun- 
dred dozen.  The  word  hundred  does  not  necessa- 
rily denote  that  number  of  units«  for  one  hundred  and 
twelve  pounds  is  called  a  hundred  weight;  so,  where  that 
term  is  used  with  reference  to  ling  or  cod,  it  denotes 
stJT  score :  and  there  being  therefore  no  precise  meaning 
affixed  by  the  legislature  to  the  word  thousand  as  applied 
to  rabbits,  I  think  that  parol  evidence  was  admissible 
to  shew,  that  in  the  country  where  the  contract  was 
made  the  word  thousand  meant  one  hundred  dozen. 


Parke  J.  The  only  question  is,  whether  the  evi- 
dence has  been  properly  received.  Assuming  that  it 
has,  the  jury  have  found  that,  according  to  the  custom 
of  the  country,  there  was  an  understanding  between  the 
parties  to  this  contract  that  the  defendant  should  pay 

for 
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again 
Wiuc 


lLaON« 


for  the  rabbits,  computing  them  at  the  rate  of  100  dozen        1632. 
to  the  thousand.     The  rule  deducible  from  the  autho-       — *""" 

Smith 

rities  on  this  subject  is  correctly  laid  down  in  S  Siarkie  a^st 
on  Evidence^  1033.  ^^  Where  terms  are  used  which  are 
known  and  understood  by  a  particular  class  of  persons, 
in  a  certain  special  and  peculiar  sense,  evidence  to  that 
effect  is  admissible  for  the  purpose  of  applying  the  in- 
strument to  its  proper  subject-matter;  and  the  case 
seems  to  fall  within  the  same  consideration  as  if  the 
parties  in  framing  their  contract  had  made  use  of  a 
foreign  language,  which  the  courts  are  not  bound  to  un- 
derstand. Such  an  instrument  is  not,  on  that  account^ 
void ;  it  is  certain  and  definite  for  all  1^1  purposes, 
because  it  can  be  made  so  in  evidence  through  the 
medium  of  an  interpreter.  Conformably  with  these 
principles,  the  courts  have  long  allowed  mercantile  in- 
struments to  be  expounded  according  to  the  custom  of 
merchants,  who  have  a  style  and  language  peculiar  to 
themselves,  of  which  usage  and  custom  are  the  legi- 
timate interpreters."  Although  that  principle  has  been 
more  frequently  applied  to  mercantile  instruments  than 
to  others,  it  is  not  confined  to  them ;  and,  if  the  word 
thousand,  as  applied  to  the  particular  subject-matter  of 
rabbits,  had,  in  the  place  where  this  contract  was  made, 
a  peculiar  sense,  I  think  that  parol  evidence  was  admis- 
sible to  shew  it.  In  an  action  upon  a  contract  for  the 
sale  of  1000  deals,  it  would,  I  think,  be  competent  to 
shew  that  the  word  thousand  meant  more  than  it  would 
in  its  ordinary  sense.  I  agree  that  where  a  word  is  de- 
fined by  act  of  parliament  to  mean  a  precise  quantity, 
the  parties  using  that  word  in  a  contract,  must  be  pre- 
sumed to  use  it  in  the  sense  given  to  it  by  the  legis- 
VoL.  III.  3  B  lature» 
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1832.  lature,  imless  it  appear  from  other  parts  of  the  contract 
that  they  used  it  differently.    But  that  is  not  the  present 

^fltMT  case.  No  specific  meaning  has  been  given  by  the  legis- 
lature to  the  word  thousand  as  applied  to  rabbits,  and, 
therefore,  it  must  be  understood  according  to  the  cus- 
tom of  the  country :  and  evidence  was  admissible  to 
shew  what  that  was. 

Taunton  J.  Words  denoting  weight,  or  measmiir 
or  number,  must  undoubtedly  be  understood  in  their 
ordinary  sense,  unless  some  specific  meaning  be  pre- 
scribed to  them  by  statute,  or  given  by  custom.  Mer- 
cantile instruments  have  long  been  expounded  according 
to  the  usage  and  custom  of  merchants,  ascertained  by 
parol  evidence,  and  I  think,  on  the  same  principle^  the 
term  thousand^  whichj  in  this  lease,  is  applied  to  the 
subject  of  rabbits,  may  be  explained,  by  the  custom  of 
the  country,  to  mean  twelve  hundred,  and  that  parol 
evidence  was  admissible  for  this  purpose. 

Rule  dischai^ged. 

(«)  See  tut  15  Car.  2.  c.  7.  s.  17. 
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Drewell  against  Towler.  J^if^da^, 

June  4tb« 

nrRESPASS  for  cutting  and  throwing  down  lines.  In  trespMs  for  ^' ^^^^^ 
ropesy  and  cords,  of  the  plaintifl^  and  throwing  down  of  the  plaintiff//  }h\ji^ 
linen  and  clothes  thereon  hanging,  whereby  the  linen  and  aown  i^en"* 
clothes  were  soiled  and  damaged.    Plea,  that  the  defend-  ^q'^"    j^ 
ant  was  possessed  of  a  close,  or  yard,  called  the  yard,  to  ^T  ^  ^i^ 
wil^  at^  &C. ;  and  because  the  goods  and  chattels,  in  the  ^  "'^  P<^ 

Mstcd  of  a 

dedaratioQ  mentioned  before  and  at  the  said  time,  when,  cIom,  and  be- 
cause the  linen 
&&,  were  wroi^fuUy  io  and  upon,  and  encumbering  the  waa  wrong. 

said  close,  he  removed  the  same,  &c.     Replication,  that  upon  the  cIom 
one  J.  G.,  being  seised  in  fee,  as  well  of  and  in  the  said  lu^Ilakdon/ 
close  as  of  and  in  a  certain  messuage,  with  the  appui^  Wn/'ie?ied  in 
tenances  contiguous,   and  next  adjoining  to,  the  said  ^ee  of  the  dote 
dose,  in  March  1809,  by  lease  and  release^  conveyed  »uage  with  the 

appurtenances 

and  released  to  W.  Hayton  the  said  messuage,  and  also  contiguous  to 

it,  by  letM  and 

all  and  every  the  easements,  liberties,  privileges,  ways,  release  con- 
paths,  passages,   rights,    members,  and  appurtenances  the  messuage  ' 
whatsoever,  to  the  said  messuage  belonging,  or  there-  ments,  iiber^ 
with  then  or  late  used,  occupied  or  enjoyed;  and  that  &^*to",he*Sd 
before,  and  at  the  time  of  making  the  said  lease  an3  n»«M«»g«be- 

°  longing,  or 

release,  the  tenants  and  occupiers  of  the  said  messuage  therewith  then 

or  late  used, 

used,  occupied,  and  enjoyed  the  easement,  liberty,  and  &c. ;  that  before 
privilege  of  fastening  lines,  ropes,  and  cords  to  the  said  of  such  con- 
messuoge,  and  of  hanging  the  same  over  and  across  the  tenanu  and 
said  close  (of  which  J.  G.  was  so  as  aforesaid  at  the  mewuage  used* 

the  easement* 
&c  of  Ikstening  ropes  to  the  said  messuage,  and  across  the  close,  to  a  wall  in  the  said  cloae, 
in  order  to  hang  linen  thereon,  and  of  hanging  linen  thereon  to  dry,  as  often  as  they  had 
occasion  so  to  do,  at  th«ir  free  will  and  pleasure,  and  that  tlie  plaintiff*,  being  tenant  to 
H^,  H*  of  the  said  messuage,  did  put  up  the  lines,  &c.  Rejoinder  took  isitue  on  the  right  mm 
alleged  in  the  replication :  Held,  that  proof  of  a  privilege  for  the  tenants  to  hang  lines 
across  the  yard,  for  the  purpose  of  drying  the  linen  of  thtir  own  families  only,  did  not 
support  the  alleged  right. 

S  B  2  time 
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Drcwill 

afiiiinst 
Xowi.KK. 


time  of  making  the  said  indenture  seised),  and  of  fasten- 
ing the  snme  to  a  certain  wall  in  the  said  close,  in  order 
to  hang  linen  and  clothes  thereon  to  dry,  and  of  hang« 
ing  linen  and  clothes  thereon  to  dry,  as  often  as  they 
had  occasion  so  to  do,  at  their  free  will  and  pleasure; 
that  the  plaintiff  before,  and  at  the  time  when,  &c., 
being  tenant  of  the  said  messuage,  with  the  appar- 
tenances,  to  Hal/Ion^  and  in  the  occupation  of  the  same, 
and  entitled  to  the  easement  aforesaid,  did  fasten  the 
lines  to  the  said  messuage,  and  hang  them  across  the 
yard,  and  fastened  the  same  to  the  wall  with  hooks,  and 
did  hang  linen  and  clothes  thereon  to  dry.  Rejoinder 
took  issue  on  the  right,  as  alleged  in  the  replication. 
At  the  trial  before  Lord  Lyndhurst  C.  B.,  at  the  Nofwiek 
Summer  assizes,  1831,  the  jury  found  that  at  the  time 
of  the  conveyance  in  1 809,  and  long  before,  the  tenants 
and  occupiers  of  the  plaintiff's  house  enjoyed  the  pri- 
vilege of  fastening  lines  across  the  yard  in  questioD, 
and  of  hanging  their  linen  to  dry,  as  stated  in  the 
replication.  They  added,  that  the  yard  was  used  by 
the  occupiers  of  the  house  only  for  drying  the  linen  of 
their  own  families.  A  verdict  was  entered  for  the  plain* 
tiff,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit  if  the  Court  should  be  of  opinion  that  the  right 
claimed  by  the  plaintiff  was  more  extensive  than  that 
found  by  the  jury.  A  rule  nisi  having  been  obtained 
for  that  purpose, 


Kelly  and  Gunning  shewed  cause.  The  right  claimed 
by  the  plaintiff,  being  confined  to  the  tenants  and  occu- 
piers, must  mean  for  their  private  and  domestic  linen, 
construing  the  words  by  a  reasonable  intendment,  and 
according  to  the  subject-matter,  as  was  done  in  Brook  v. 

WiUet. 
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Willet  (a).  If  the  right  here  claimed  were  construed  to  18S2. 
mean  a  riirht  of  hani^iiiif  the  clothes  of  others,  it  would  " 
not  be  a  mere  easement,  but  a  right  to  make  a  profit.  ^gainat 
Supposing}  however,  that  the  claim  is  stated  too  largely, 
there  is  a  difference  (which  was  recognised  in  Ricketts  v. 
Salweyip))  between  a  possessory  action  and  cases  where 
the  claim  rests  on  prescription.  In  the  first  case  it  is 
.enough  to  prove  the  same  ground  of  action  as  alleged 
in  the  declaration,  though  not  to  the  extent  there  stated; 
but  in  the  latter,  the  prescription,  being  one  entire  thing, 
must  be  proved  as  laid.  This  is  an  action,  in  substance, 
for  an  injury  done  to  the  plaintiff  in  his  possession,  and 
this  replication  supposes  that  possessory  right.  Besides, 
the  facts  here  found  by  the  jury  would  have  warranted 
them  in  giving  a  verdict  in  favour  of  the  right  claimed  in 
the  replication :  they  would  not,  in  so  doing,  have  taken 
a  greater  latitude  than  was  allowed  in  Manifold  v.  Pen- 
ningfon  (c),  Moore  v.  The  Mayor  of  Hastings  {d\  and 
Piggott  V.  Bailey  [e).  At  all  events,  this  Jbeing  a  tech- 
nical objection,  and  the  right  having  been  proved  in 
substance,  the  Court  will  grant  a  new  trial  on  payment 
of  costs,  and  give  the  plaintiff  leave  to  amend.  Griffin 
V.  Blandford  {g). 

Biggs  Andrews^  contra,  was  stopped  by  the  Court. 

Lord  Tenteuden  C.  J.     There  is  no  doubt  that  the 

.  right  claimed  by  the  plaintiff  is  larger  than  that  proved. 

My  only  doubt  has  been  whether  we  ought  to  allow  the 

plaintiff  to  amend  on  payment  of  costs ;  but  inasmuch  as 

(a)  2  //.  lihck.  i:24.  (6)  2  D.  ^'  A.  360. 

(c)   4  It,  <\'  C.  IGI.  {d)  Str,  1070. 

(«J  en,  >.):  C.  10\  ig)  Cuwp.6'2. 
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1832. 

Drewbll 

ngtttnU 

TOWLBR. 


he  will  not  be  precluded  by  the  judgment  in  this  case 
from  bringing  another  action  if  he  is  interrupted  in  the 
enjoyment  of  the  limited  right,  we  think  such  amend- 
ment  ought  not  to  be  allowed.  The  rule  for  entering  a 
nonsuit  must  consequently  be  made  absolute. 


LiTTLEDALE,  Parke,  and  Taunton  Js.  concurrcA 

Rule  absolute. 


r-   //• 


Heir  in  tsil 
brought  eject- 
ment against  a 
defendant  who 
had  been  in  r^ 
ceipt  of  the 
rents  thirty 
years  during 
the  life  of  the 
ancestor  in  tail, 
and  seven  years 
after  his  death : 
The  ancestor 
had  had  seisin : 
Held,  that  such 
possession  by 
the  defendant 
was  no  bar  to 
the  action .  and 
chat  the  lessor 
of  the  plaintiff 
was  not  bound 
to  rebut  the 
presumption 
arising  from 
such  possession, 
by  shewing  that 
the  ancestor 
had  not  con- 
veyed by  fine 
and  recovery* 

J  Sac,  ;>^. 

J- no. 

.0  A$f*-r.  V.^": 


Doe  dem.  Smith  against  Pike  and  Another(a). 

P^  JECTMENT  for  a  cottage  and  garden  at  Burbagty 
in  the  county  of  Wilts^  tried  before  Taunton  J^  at 
the  Spring  assizes,  1830,  for  that  county.  The  lessor  of 
the  plaintiff  proved  a  settlement  in  1749,  on  the  mar- 
riage of  John  Smith  and  Mary  EUoUy  by  which  the 
premises  in  question  were  settled  upon  John  Smith  for 
his  life ;  remainder  to  tlie  said  Man/  Elton  for  her  life; 
remainder  to  the  issue  of  the  said  marriage  in  tail ;  and 
the  reversion  to  John  Smithes  right  heirs.  It  was  then 
proved  that  John  Smith  the  settlor  had  seisin  of  the  pre- 
mises, that  he  had  an  only  son  named  John,  who  also  had 
seisin,  and  had  been  dead  about  seven  years,  leaving  the 
lessor  of  the  plaintiff  his  son  and  heir  at  law.  The  first 
tenant  in  tail  was  proved  to  have  received  the  rents  and 
profits  about  thirty-five  or  thiity-six  years  ago,  but  since 
that  time  they  had  been  taken  by  the  Pikes^  through  whom 
the  defendants  claimed.  Upon  this  it  was  contended 
for  the  defendants,  that  the  lessor  of  the  plaintiff  must 
prove  the  possession  of  the  Pikes  not  to  have  been 

(a)  This  case  was  argued  and  dctennined  in  Hilary  term. 

adverse. 
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adverse,  and  upon  his  failing  to  do  so  otherwise  than  as        1832. 
above,  the  learned  Judge  directed  a  nonsuit     Erskine^      -.     , 
in  Easter  term  1830,  obtained  a  rule  nisi  to  set  aside        Smnr 
the  nonsuit,  and  for  a  new  trial,  on  the  ground  that  the         F^>' 
defendant  must  be  presumed  to  have  held  under  a  con- 
veyance which  the  tenant  in  tail  might  grant  without 
discontinuing  the  estate  tail ;  and  if  so,  the  possession 
would  not  be  adverse.    Against  this  rule, 

F.  Pollock  and  Bingham  shewed  cause.  The  fathei^ 
in  this  case  was  barred  by  an  adverse  possession,  and  so 
is  his  son.  The  statute  of  limitations,  21  Jac.  1.  c.  16* 
5. 1.  enacts,  "  that  all  writs  otjbrtnedon  in  descender yfor-^ 
Medon  in  remainder^  and  formedon  in  reverter ^  shall  be 
sued  and  taken  within  twenty  years  next  afler  the  title 
and  cause  of  action  first  descended  or  fallen,  and  at  no 
time  after  the  said  twenty  years ;  and  that  no  person  or 
persons  shall,  at  any  time  thereafter,  make  any  entry 
into  any  lands,  &c  but  within  twenty  years  next  after 
his  or  their  right  or  title  which  shall  thereafter  first  de« 
scend  or  accrue  to  the  same;  and  in  default  thereof, 
such  persons  so  not  entering  and  their  heirs  shall  be 
utterly  excluded  and  disabled  from  such  entry  after  to 
be  made."  That  statute,  as  it  mentions  actions  of  for-> 
tnedon,  applies  to  the  heir  of  a  tenant  in  tail,  when 
that  tenant  himself  was  barred.  If  the  ancestor  had 
never  entered,  there  is  no  doubt  the  heir  would  be 
barred,  Tolson  v.  Kaye  (a).  But  as  the  defendant  has 
been  so  long  in  possession,  the  law  will  presume  that 
his  possession,  even  since  the  death  of  the  ancestor 

(a)  5  B.i  J9.217. 

3  B  4  in 
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1882.  in  tail,  has  been  rightful,  as  it  may  have  been  under 
a  fine  and  recovery,  which  is  the  lawful  and  appro- 
Smith  priate  conveyance  by  a  tenant  in  tail.  Now,  where 
Fis*.  the  law  presumes  the  affirmative  of  a  proposition,  it  is 
for  the  party  who  contests  it  to  prove  the  negative^ 
WiUiams  v.  The  East  India  Company  {a).  The  lessor  of 
the  plaintiff,  therefore,  should  have  commenced  his  case 
by  shewing  that  his  ancestor  had  not  conveyed  by  fine 
and  recovery,  which  would  have  imposed  no  hardship 
on  him ;  for,  as  those  instruments  are  matters  of  record, 
the  search  is  open  to  all.  The  lessor  of  the  plaintiff 
is  bound  to  make  out  a  case  exempt  from  doubt 
Here  he  has  shewn  only  a  case  of  conflicting  pre- 
sumptions: on  one  side  the  presumption  arising  from 
his  being  heir  in  tail;  on  the  other,  the  presumption 
arising  from  the  defendant's  possession  of  thirty-seven 
years :  and  the  latter  is  the  stronger  presumption,  be* 
cause  possession  is  to  be  deemed  legal  till  the  contrary 
is  proved.  The  lessor  of  the  plaintiff,  therefore,  was 
bound  to  shew  that  no  recovery  had  been  suffered. 

Manning  and  FoUett  contra.  The  lessor  of  the  plain* 
tiff  ought  not  to  be  called  upon  to  disprove  the  defend- 
ants' title.  He  cannot  know  it,  nor  has  he  any  meant 
of  ascertaining  it.  It  is  assumed  that  the  only  means 
of  defeating  the  estate  tail  was  by  a  fine  or  recovery, 
and  the  plaintiff  ought  to  shew  that  no  such  conveyance 
was  executed.  But  an  estate  tail  may  be  defeated  by  a 
feoffment  with  warranty,  and  the  defendant  has  full 
knowledge  of  his  title.  The  lessor  of  the  plaintiff 
having  made  out  his  own  title,  it  lay  on  tlie  defendants 

(a)  ZEatt,  192. 

to 
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to  make  out  that  there  was  a  possession  adverse  to  that        1892. 
title ;  but  they  proved  only  that  they  received  the  rents 

Dob  dcnia 

Sor  thirty-five  years.     That  shewed  a  possession,  but        Smitr 
there  was  nothing  to  shew  it  was  adverse.     It  is  quite         §um! 
consistent  with  the  defendants'  possession,  that  they  had 
some  interest  which  a  tenant  in  tail  can  convev,  as  a  ' 

tenancy  during  his  life,  or  under  an  innocent  convey- 
ance, as  a  lease  and  release,  which  would  not  work  a 
discontinuance,  and  the  law  will  more  readily  presume 
that  the  defendant  had  been  holding  rightfully  than  tor- 
tiously.  For  it  is  observable  that  this  is  the  case  of  a 
tenant  in  tail,  not  of  one  claiming  through  an  ancestor 
seised  in  fee ;  in  which  case,  if  the  latter  be  barred,  his 
beir  will  be  so  of  course.  In  HM  v.  Doe  dan.  Surt€es{a\ 
this  Court  held  that  they  would  not  presume  that  a 
mortgagor  had  been  holding  adversely  to  the  mortgagee^ 
though  the  mortgage  deed  contained  a  proviso  for  re- 
payment of  principal  and  interest  at  a  date  more  than 
twenty  years  back,  and  the  principal  had  not  been  paid ; 
nor  was  it  found  that  any  interest  had  been  paid  for 
more  than  twenty  years :  and  they  considered  the  hold- 
ing to  have  been  with  the  mortgagee's  consent  and  per- 
mission. So  here  the  receipt  of  the  rents  and  profits -is 
quite  consistent  with  some  agreement  which  was  to  end 
with  the  life  of  the  then  tenant  in  tail,  and  there  has 
not  been  a  sufficient  time  since  his  death  to  bar  the 
right  of  the  present  claimant.  It  may  be  questioned 
also,  whether  the  statute  of  limitations  which  bars  the 
ancestor,  does  defeat  the  claim  of  the  heir.  There  was 
a  writ  of  error  brought  on  the  judgment  of  the  Court  of 

{a)  5  B.  i  J,  687. 

Common 
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1882.        Comnion  Pleas  in  the  case  of  Tolson  v.  Kcyeift)^  and 
the  point  is  not  considered  as  setded. 

Cur.  advk  vulL 

On  a  subsequent  day  Lord  TeKteiiden  C.  J.  deli^ 
vered  the  judgment  of  the  Court 

It  appeared  that  the  land  now  claimed  by  the  lessor 
of  the  plaintiff  has  been  in  the  possession  of  the  Pike$ 
for  a  period  of  thirty  years  before  the  death  of  the  plain- 
uff 's  father,  and  for  seven  years  after.  It  was  contended 
at  the  trial,  that  this  possession  must  be  taken  to  be 
adverse  to  the  title  of  the  father,  and  that  the  heir  in 
tail  is  barred  where  there  has  been  an  adverse  posses- 
sion against  his  ancestor  for  twenty  years.  But  here, 
also,  the  father  had  entered  and  enjoyed  the  estate,  so 
that  the  case  does  not  fall  within  the  express  terms  of 
the  statute  of  limitations,  which  bars  all  persons  and 
their  heirs  not  entering  within  twen^  years  after  their 
right  or  title  shall  first  accrue.  He  did  enter  within 
tw^enty  years  after  his  right  accrued.  It  may,  indeed, 
be  questionable,  whether  the  lessor  of  the  plaintiff  has, 
in  fact,  been  barred  or  not,  inasmuoh  as  one  of  the 
witnesses  dropped  an  expression,  by  which  it  would  seem 
tliere  had  been  a  sale  of  the  land  by  the  father.  Bat, 
though  he  might  have  conveyed  by  fine  and  recovery, 
and  so  have  barred  the  lessor  of  the  plaintiff,  he  might 
also  have  conveyed  by  lease  and  release,  which  would 
have  made  a  good  title  against  himself  only,  and  would 
not  have  barred  his  son,  the  next  tenant  in  tail.  We 
think  the  long  possession  by  the  defendants  may  be  re-* 

(ii)  5/?r.  4  P.  217. 

ferable 
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ferable  to  such  a  state  of  things;  and  if  so,  there  would        18S2. 
have  been  no  possession  adverse  to  the  title  of  the  issue      ^      ~ 

'  Dos  don. 

in  tail,  and  the  son  is  not  barred.     Under  these  circum-        Smith 

agmhui 

stances,  it  could  not  be  necessary  that  the  lessor  of  the         Pui. 
plaintiff  should  explain  the  possession  of  the  defendants, 
or  shew  that  his  ancestor  in  tail  did  not  convey  by  fine 
and  recovery.     There  must  be  a  new  trial. 

Rule  absolute. 


Wilson,  Administrator  de  bonis  non  of  Francis  Tuetday, 
Wilson,  against  John  Mushett. 

l^EBT  on  a  bond  given  by  the  defendant  to  Francis  Defendant 

-*-^  gave  a  bond  to 

Wilson  and  WiUiam  Roberts^  since  deceased,  con-  A.,  and  B. 
ditioned  for  payment  of  an  annuity  by  the  defendant  to  the  payment  of 
Jane  his  wife,  unless  she  should  at  any  time  molest  him  bb trife,  unless 
on  account  of  her  debts,  or  for  not  living  or  cohabiting     *  ^.^  molest 

him  on  account 
of  her  debts,  or  tar  lifing  apart  from  her.  By  indenture  of  the  same  date  between  the  above 
parties  and  the  wife,  reciting  that  defendant  and  his  wife  had  agreed  to  live  separate  during 
their  lives,  and  that,  for  the  wife's  maintenance,  defendant  had  agreed  to  assign  certain  pre* 
mises,  kt.  to  A.  and  B. ,  and  had  given  them  an  annuity  bond  as  above  mentioned ;  it  was  wit* 
neued  that  defendant  assigned  the  premises,  &c.  to  them,  in  trust  for  the  wife,  and  bo 
covenanted  to  A  and  B,  to  live  separate  from  her,  and  not  molest  her  or  interfere  with  her 
property ;  and  power  was  given  to  her  to  dispose  of  the  same  by  will,  and  to  sell  the  assigned 
premiftes,  &c.  and  buy  estates  or  annuities  with  the  proceeds.  The  wife  covenanted  with  the 
defendant  to  maintain  herself  during  her  life,  out  of  the  above  property,  unless  she  and  the 
defendant  should  afterwarrls  agree  to  live  together  again ;  and  that  he  should  be  indemnified 
from  her  debts.  The  indenture  (eicept  as  to  the  assignment i,  and  also  the  bond,  were  to 
become  void  if  the  wife  should  sue  the  defendant  for  alimony,  or  to  enforce  cohabitation. 
And  it  was  provided,  that  if  defendant  and  his  wife  ihould  therenfter  agree  to  Hue  together 
again,  such  cohabitation  should  in  no  way  alter  the  trusts  created  by  the  indenture*  There  was 
no  express  covenant  on  the  part  of  the  trustees.  The  defendant  and  his  wife  separated,  and 
afterwards  lived  together  again  for  a  time,  and  ibis  fact  was  pleaded  to  an  action  by  the 
trustees  upon  the  annuity  bond,  as  avoiding  that  security : 

Held,  on  demurrer  to  the  plea,  that  the  reconciliation  was  no  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that  the  bond,  and  the  indenture  of  even  date  with  it,  were 
not  really  executed  with  a  viev/  to  immediate  separation ;  and  although  there  might  be  parts 
of  the  indenture  which  a  court  of  equity  would  not  enforce  under  the  circumstances,  yet 
there  was  nothing,  on  a  view  of  the  whole  instrument,  to  prevent  this  Court^  from  nving 
effect  to  the  clause  which  provided  for  a  continuance  of  the  trusis  notwithstanuog  a 
recondliation. 

with      //•^»'^  ■  ^^J. 


MuMinT. 
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1833.        with  her.     The  defendant  pleaded,  among  other  pleai, 
^  that  by  indenture  executed  on  the  same  day  as  the 

againsi  above  bond  (21st  of  January  1799)  between  the  de- 
fendant of  the  first  part^  the  said  Jane  of  the  second 
party  and  the  intestate  and  the  said  WiUiam  BoberU  of 
the  third  part  (of  which  profert  was  made),  after  re- 
citing that  the  defendant  and  the  said  Jane  had  bem 
four  years  married,  and  had  cohabited  as  man  and  wife, 
but  that,  differences  having  arisen  between  them,  they 
had  mutually  agreed  and  did  thereby  agree  to  live  sole, 
separate,  and  apart  from  each  other  from  thenceforth 
during  the  term  of  their  respective  natural  lives,  on  the 
conditions  and  terms  in  that  indenture  mentioned;  and 
that  in  order  to  enable  the  said  Jane  to  provide  for, 
maintain,  and  support  herself  during  her  natural  life, 
the  defendant  had  proposed  and  agreed  to  assign  a 
certain  lease,  and  the  premises  thereby  demised,  and 
certain  household  goods,  &c.  (mentioned  in  a  schedule 
to  this  indenture)  to  the  said  Francis  Wilson  and  W.  jB.} 
upon  the  trusts  in  the  indenture  mentioned,  and  also  to 
pay  the  said  Jane  an  annuity  of  26/.  5$.^  for  the  payment 
of  which  during  her  natural  life,  except  in  the  cases 
above  mentioned,  he  had  bound  himself  by  his  writing 
obligatory  of  even  date  with  the  said  indenture  to  the 
said  Francis  Pt^ilson  and  W.R.i  it  was  witnessed  that 
the  defendant  assigned  to  the  said  Francis  Wilson  and 
W.  IL  the  premises  demised  by  the  lease,  to  hold  the 
same  for  the  remainder  of  the  term,  upon  trust  never- 
theless to  permit  the  said  Jane  to  hold  and  enjoy  the 
same  during  the  term,  and  the  household  goods,  &c.) 
to  hold  as  their  own  for  ever,  upon  trust  also  to  permit 
the  said  Jane  to  have,  hold,  use,  and  enjoy  the  same 
from  thenceforth  for  ever.     The  plea  went  on  to  aver 

that 
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that  the  last-mentioned  writing  obligatory  was  the  same  IBSS. 
with  that  mentioned  in  the  declaration,  and  was  given 
in  pursuance  of  the  proposal  and  agreement  made  as  ^«";^ 
recited  in  the  indenture,  and  for  the  purpose  there 
mentioned ;  and  that  the  defendant  and  the  said  Jant 
did,  on  the  said  21st  of  January  1799,  separate  and 
live  apart  by  mutual  consent;  that  they  continued 
so  to  live  apart  for  three  weeks  then  next  following; 
and  that  after  the  making  of  the  said  writing  obligatory 
and  the  said  indenture,  and  long  before  the  time 
during  which  the  sum  of  money  in  the  declaration 
mentioned,  or  any  part  thereof,  was  therein  alleged  to 
have  accrued,  to  wit,  on  the  11th  of  February  1799,  the 
defendant  and  the  said  Jane  became  and  were  recon- 
ciled,' and  lived  and  cohabited  together,  and  continued 
so  to  do  for  a  long  time,  to  wit,  six  years  then  next  en- 
suing, wherefore  the  said  supposed  writing  obligatory  in 
the  declaration  mentioned  became  and  was  and  is  void 
in  law. 

The  plaintiff  craved  oyer  of  the  indenture.  It  was, 
in  substance,  as  set  out  in  the  plea,  as  far  as  the  assign- 
ment of  the  term  and  conveyance  of  the  goods  in  trust, 
which  were  stated  to  be  made  in  consideration  of  the 
premises  before  set  forth,  and  in  further  performance  of 
the  said  proposal  and  agreement.  Then  (after  cove- 
nants respecting  title)  followed  a  covenant  by  the  de- 
fendant to  the  trustees  to  live  separate  from  the  said 
Jane  from  thenceforth  for  and  during  his  natural  life ; 
and  to  permit  her  from  thenceforth,  and  at  all  times 
during  her  then  present  coverture,  to  live  separate  from 
him,  and  not  to  molest  her  in  so  doing,  or  come  to  her 
habitation  to  see  her  without  her  consent  in  writing,  or 
intermeddle  with  or  attempt  to  recover  any  property 

which 
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18S2.       which  she  might  afterwards  acquire^  but  to  permit  ber 
to  enjoy  as  well  the  property  by  tbia  deed  assigned  as 


Wilson 

ogainM       all  other  her  property  to  be  aftei*wards  acqutittdt  ta  bar 


sole  and  separate  use ;  and  that  she  should  have 
to  dispose  of  the  property  so  settled  to  her  use,  or  of 
her  after-acquired  property,  by  will.     The  said  Jatie 
then  covenanted  with  the  defendant  to  maintain  hersdf 
during  her  life  by  and  out  of  the  assigned  premises, 
and  the  annuity,  and  her  own  separate  estate,  '*  unless 
she  and  the  said  John  Mushetl"  (the  defendant)  *'  should 
thereafter  mutually  agree  to  live  together  again;**  and 
that  he  should  be  indemnified  from  her  debts,  &c«  and 
should  not  be  molested  for  living  separately.     There 
followed  a  proviso  avoiding  the  indenture  (except  as  to 
the  assignment  above  mentioned)  and  also  the  bond,  if 
the  said  Jane  should  proceed  against  the  defendant  to 
enforce  cohabitation  or  payment  of  alimony,  &c.  while 
they  should  be  separate.     It  was  also  provided,  never- 
theless, and  by  the  said  indenture  declared  and  agreed : 
**  That  in   case  it  shall   happen   that  the  said  John 
!J  Mushett  and  Jane  his  wife  shall  hereafter  mutually 
'  I  agree  to  live,  reside,  and  cohabit  together  again,  such 
;  cohabitation  shall  in  no  way  alter  or  change  the  trusts 
hereby  created;  but  it  is  hereby  declared  and  agreed 
<    that  they  shall  stand  valid  and  of  as  full  effect  to  all  in- 
tents and  purposes  from  time  to  time  and  at  all  times 
!  I  thereafter,  as  well  during  such  cohabitation  as  in  case 
i   they  shall  again  live  separate  and  apart."     Then  came 
^  a  proviso  enabling  the  wife  to  sell  the  premises,  goods, 
&c  and  purchase  estates  on  the  same  trusts,  or  an- 
nuities, with  the  money ;  and  clauses  for  the  securi^  of 
the  trustees.    The  plaintiff  demurred  generally  to  the 
plea.    Joinder  in  demurrer. 

KBai/fy 
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jR.  Bcyly  in  support  of  the  deomncr*    The  qaestion        1 832. 
is,  whether  the  anniutjMKmd  given  to  the  trustees,  as       "J] 
stated  in  thefe  pleadings,  became  void  by  the  subsequent      ^^eamu 
reeonciliation  and  cohabitation  of  the  defendant  and  his 
wife.     There  is  no  stipulation  of  this  kind  in  the  deed 
of  separation,  the  provisions  of  which  are  framed  to 
continue  during  the  natural  lives  of  the  two  principal 
parties.     \_Parke  J.    There  is  no  agreement  that  the 
deed  shall  become  void  on  their  reconciliation ;  on  the 
contrary,  it  is  expressly  provided  that  the  trusts  shall 
continue  even  though  the  parties  cohabit  again.]     This 
Court  gave  effect  to  a  similar  deed  in  Jee  v.  TAurlow  {a)^ 
and  cannot  decide  in  favour  of  the  plaintiff  here,  con- 
sistently with  that  case. 

He  was  then  stopped  by  the  Court,  who  called  upoa 

Tomlinson  in  support  of  the  pka*  The  obligation  of 
the  bond  was  discharged  by  the  subsequent  recon- 
ciliation* The  proviso  in  the  deed  of  separation,  that 
if  the  parties  agree  to  live  together  again  the  trusts  shall 
nevertheless  continue,  is  no  answer  to  this  defence.  It 
clearly  cannot  have  been  intended  that  in  that  case  the 
trusts  should  in  all  respects  be  kept  alive.  For  instance, 
the  husband  covenants  with  the  trustees  to  live  separate 
from  his  wife.  The  trustees  make  no  covenant  with 
him.  Could  it  have  been  meant  that  if  the  husband 
and  wife  agreed  to  cohabit  again,  the  trustees  should 
have  a  right  of  action  against  him  as  long  as  such 
cohabitation  continued  ?  The  wife  covenants  with  her 
husband  (no  covenant  being  entered  into  by  the  trustees) 
that  she  will  maintain  herself  out  of  the  property  settled, 

(a)  S2?.  4*  C.547. 

unless 
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I8S2.        unless  she  and  the  defendant  should  thereafter  mutually 
"I  airree  to  live  tos^ether  a^ain.     But  if  the  trusts  are  all  to 

WlL%OK  ^  ... 

again$t  coutiuue  lu  force  notwithstanding  such  an  event,  the  hus- 
band will  be  still  bound,  and  compellable  by  the  trustees, 
to  provide  the  funds  for  the  wife's  maintenance,  though 
she  is  no  longer  bound  to  maintain  herself  separately 
from  him.  The  clause  for  continuance  of  the  trusts  in 
case  of  reconciTiation  is  therefore  inconsistent  with  the 
other  parts  of  the  deed,  at  least  with  several  of  those 
which,  at  the  time  of  such  reconciliation,  continued  exe- 
cutory. Its  real  object  probably  was,  to  remove  any  diffi- 
culty that  might  arise  on  such  an  event,  in  the  disposal 
of  funds  which  might  have  been  already  raised  upon  the 
property  assigned  for  the  wife's  benefit.  At  all  events, 
it  makes  no  express  reference  to  the  bond :  the  trusts 
referred  to  are  those  which  concern  the  property  con- 
veyed by  the  deed  itself.  Then,  as  to  the  effect  of  the 
reconciliation  in  discharging  the  prior  engagement 
Deeds  of  separation  are  considered  as  a  substitute  for 
proceedings  in  the  ecclesiastical  courts,  and  the  rules 
applicable  to  such  proceedings  have  been  engrafted  upon 
this  substituted  remedy.  One  of  those  rules  is,  that  a 
separation  of  husband  and  wife  by  decree  of  an  eccle- 
siastical court  for  any  cause  of  complaint,  is  done  away 
by  subsequent  condonation.  The  application  of  that 
principle  to  deeds  of  separation  was  recognised  in 
Hindley  v.  The  Marqtas  of  Westmeath  (a).  In  Fleteker 
V.  Fletcher  (b)  Buller  J.  expressly  laid  it  down  that  an 
agreement  of  this  kind  was  completely  done  away  by  a 
subsequent  reconciliation.  The  same  doctrine  is  stated 
by  Lord  Eldon  in  Lord  St.  John  v.  Lady  St.  John  (c),  and 

(a)  6B.  iC,  200.        (6)  3  Cms  Equity  Co,  105.       (c)  1  \  Va.  5Se. 

Bateman 
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Bateman  v.  The  Countess  of  Boss  {a).    Durant  v.  Titley  (6) 
is  an  authority  to  the  same  effect.     It  is  true  that  case 
turned  in  a  great  measure  upon  the  nature  of  the  deed, 
which  provided  for  a  separation  to  commence  at  a  future 
time ;  but  in  Hindley  v.  The  Marquis  of  Westmeath  {c\ 
where  a  similar  deed  was  in  question,  and  the  parties  had 
cohabited  for  some  time  after  its  execution,  Mr.  Justice 
AldersoTij  then  at  the  bar,  and  before  whom  the  case 
came  on  an  arbitration,  was  of  opinion  not  only  that  the 
deed  was  void  because  no  immediate  separation  was  in- 
tended, but  also,  that  if  it  was  valid  at  first,  the  subse- 
quent conduct  of  the  parties  amounted  to  a  reconciliation 
and  avoided  it.     And  in  an  earlier  case,  The  Sari  of 
Westmeath  v.  The  Countess  of  Westmeath  (d),  in  Chan- 
cery, Lord  Eldon^  speaking  of  a  previous  deed  between 
the  same  parties,  said,  *<  This  is  not  only  a  deed  con- 
templating a  separation  to  commence  at  a  future  time, 
but  it  also  endeavours  to  avoid  the  effect  of  that  doctrine 
by  which  it  has  been  held  that  a  deed  of  separation, 
supposing  it  to  be  good  at  law  or  in  equity,  shall  be 
rendered  void  by  any  future  reconciliation."     The  same 
doctrine  seems  also  admitted  by  Lord  Lyndhurst  and  Lord 
Eldon  in  The  Marquis  of  Westmeath  v.  The  Marchioness 
of  Westmeath  {e\  in  the  House  of  Lords.     [Parke  J. 
The  deed  in  question  there,   and  in  Hindley  v.   The 
Marquis  of  Westmeath^  though  legal  upon  the  face  of 
it,  was  made  with  an  illegal  object,  a  future,  not  a 
present  separation.]     But  it  was  also  considered  there 
that  the  circumstances   under  which   the  parties  lived 
together  after  the  deed  was  executed,  put  an  end  to  the 
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1883.        deed ;  and  Lord  Eldon  (who  refers  to  the  judgments  of 
r^  Sir  Christopher  Robinson  and  Sir  John  NichoU  in  The 

^?Tt^  jEor/  of  Westmeath  ▼•  The  Countess  of  Westmeaih  (a),  in 
the  Consistory  and  Arches  Courts)  manifestly  regards 
the  law  in  this  respect  as  grounded  upon  the  doctrine  of 
the  ecclesiastical  courts  as  to  condonation. 

It  is  also  an  objection  to  the  deed  of  separation  in 
this  case,  that  it  contains  no  covenant  by  the  trustees  to 
indemnify  the  husband.  This  is  the  usual  consideration 
for  the  husband's  covenants  in  such  a  deed,  and  upon 
this  the  legali^  of  such  deeds  has  been  mainly  grounded. 
Lord  Eldon  saySf  in  Lord  St.  John  v.  Lady  St.  John  {h\ 
*^  The  question  "  (whether  the  husband  is,  according  to 
the  policy  of  the  law,  capable  of  making  such  a  contract,) 
^  has  never  been  put  upon  the  contract  of  the  husband 
and  wife :  the  Court  has  always  put  it  upon  the  contract 
between  the  husband  and  the  trustee ;  from  the  cove- 
nant of  the  trustee  to  indemnify  the  husband  against  her 
debts."  The  same  doctrine  is  found  in  Ijtgard  v. 
Johnson  (c),  Worrall  v.  Jacob  {d\  Etworthy  v.  Bird{e)j 
and  The  Earl  of  Westmeath  v.  The  Countess  of  West- 
meath {g).  Lord  Rodney  v.  Chambers  (h)  is  not  an  au- 
thority to  the  contrary.  The  deed  there  was  of  a 
different  nature,  and,  as  appears  in  the  report  of  Cham- 
bers V.  Caulfield{i\  it  did  contain  a  covenant  of  indem- 
nity to  the  husband  on  the  part  of  the  trustees. 

Lord  Tenterden  C.  J.  I  think  it  is  impossible  for 
as,  sitting  in  a  court  of  law,  to  say  that  this  deed^  and 

(a)  2  Hogg.  EccL  Rep.  Supplement,  (6)  11  re».S!S% 

(c)  5  Vei,  559.  '  (d)  5  Her.  268. 

(e)  2  Sim.  4-  Stu.  581.  (g)  Jac.  Rep.  188. 

(A)  2  East,  S83.  {%)  6  Eatt,  S44. 
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the  bond  on  which  the  action  is  brought^  were  avoided  1882* 
by  the  reconciliation  alleged  in  the  plea.  The  argument  ^ 
for  the  defendant  must  be,  that  if  the  husband  and  wife  agamM 
had  agreed  to  live  together  again^  even  for  a  few  hours^ 
and  afterwards  separated,  all  the  provisions  of  the  deed 
were  put  an  end  to  by  condonation.  I  think,  that  upon 
this  deed  we  cannot  come  to  such  a  conclusion.  Whe- 
ther a  court  of  equity  would  enforce  all  the  trusts  or 
not,  is  a  question  with  which  we  have  nothing  to  do. 
One  proviso  of  the  deed  is,  that  if  the  defendant  and  his 
wife  shall  thereafter  agree  to  cohabit  again,  such  co- 
habitation shall  in  no  way  alter  the  trusts  thereby 
created,  but  they  shall  stand  valid,  and  of  as  full  effect 
to  all  intents  and  purposes,  as  well  during  such  co- 
habitation, as  in  case  they  again  live  separate ;  and  it  is 
said,  that  this  is  inconsistent  with  other  parts  of  the  in- 
strument of  separation.  But  I  do  not  see  the  objection. 
The  settlement  made  on  the  wife  may  have^  beenJaj- 
tended  to  continue,  at  all  events,  as  an  allowance  in  die 
nature  of  pin-money.  At  least  I  cannot  say  that  a  deed 
like  this  becomes  altogether  void  on  a  reconciliation. 
It  would  be  contrary  to  the  express  provision  of  the 
deed,  inserted*  perhaps,  in  contemplation  that  the  wife 
might,  under  some  circumstances,  choose  rather  to  live 
witli  her  husband  again,  enjoying  the  annuity  settled  upon 
her,  than  to  continue  separate. 

LiTTLEDALE  J.  I  am  of  opiuiou  that  this  deed  of 
separation  is  valid,  and  that  the  deed  and  bond  were  not 
avoided  by  the  subsequent  cohabitation.  There  may  be 
some  covenants  in  the  deed  which  a  court  of  equity 
would  not  enforce,  but  I  cannot  say  that  that  destroys 
the  effect  of  the  whole.    The  proviso  that  the  trusts 

S  C  3  shall 
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18S2.        shall  conlinue,  though  the  parties  live  together  again,  . 
ZI  only  means  that  the  husband  intends  to  secure  to  the 

agnina       wife,  for  her  separate  use,  the  property  settled  by  that 

deed,  as  he  might  have  done  originally  on  their  mar- 

riage. 

Parkc  J.  The  question  is,  whether  or  not  the  bond 
on  which  this  action  is  brought  be  void?  There  is 
nothing  to  shew  that  it  is  so.  If  it  had  appeared  that 
the  true  object  of  the  bond  was  not  to  provide  for  an 
immediate  separation,  Hindley  v.  The  Marquis  of  West- 
meaih  {a)  would  be  applicable,  and  the  instrument  would 
be  as  invalid  as  if  an  intention  had  been  expressly 
stated  inconsistent  with  law.  The  intention  of  the 
parties  was  the  ground  of  Lord  Lyndhursfs  judgment 
in  The  Marquis  of  Westmeath  v.  The  Marchioness  cf 
Westmeath  (&)•  There  is  no  similar  ground  shewn  for 
holding  the  bond  invalid  in  the  present  case,  and  it 
therefore  falls  within  the  decision  in  Jee  v.  Tkurl^w  {e). 
Then  the  question  is,  whether  it  was  intended  that  the 
deed  of  the  same  date  should  operate  as  a  defeasance  of 
the  bond  if  the  parties  should,  during  any  space  of  time, 
live  together  again  ?  That,  in  the  case  as  it  comes 
before  us,  is  merely  a  matter  of  construction ;  how  a 
court  of  equity  would  act  is  immaterial.  Did  the  parties^ 
then,  intend  that  the  trusts  should  be  avoided,  as  to 
this  bond,  in  case  of  their  again  cohabiting  ?  There  is 
nothing  stated  in  the  deed  to  shew  such  an  intention; 
and  on  looking  to  the  whole  instrument,  the  contrary  is 
rather  to  be  collected.  The  judgment  must  therefore 
be  for  the  plaintiff. 

(o)  6B.tC.2O0.        {b)  I  Dow.  i  Clark,  519.        (c)  ^B^fCHl. 

Taunton 
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18S2.  shall  continue,  though  the  parties  live  together  again, 
II  only  means  that  the  husband  intends  to  secure  to  the 

ngninst        wife,  for  her  separate  use,  the  nroperty  settled  by  that 

deed,  as  he  might  have  done  originally  on  their  mar- 

riage. 

Parkc  J.  The  question  is,  whether  or  not  the  bond 
on  which  this  action  is  brought  be  void?  There  is 
nothing  to  shew  that  it  is  so.  If  it  had  appeared  that 
the  true  object  of  the  bond  was  not  to  provide  for  an 
immediate  separation,  Hindley  v.  The  Marquis  of  West' 
meath  {a)  would  be  applicable,  and  the  instrument  would 
be  as  invalid  as  if  an  intention  had  been  expressly 
stated  inconsistent  with  law.  The  intention  of  the 
parties  was  the  ground  of  Lord  Lyndhursfs  judgment 
in  The  Marquis  of  Westmeath  v.  The  Marchioness  of 
Westmeath  (&).  There  is  no  similar  ground  shewn  for 
holding  the  bond  invalid  in  the  present  case,  and  it 
therefore  falls  within  the  decision  in  Jee  v.  Thurlf/w  (c). 
Then  the  question  is,  whether  it  was  intended  that  the 
deed  of  the  same  date  should  operate  as  a  defeasance  of 
the  bond  if  the  parties  should,  during  any  space  of  time, 
live  together  again  ?  That,  in  the  case  as  it  comes 
before  us,  is  merely  a  matter  of  construction ;  how  a 
court  of  equity  would  act  is  immaterial.  Did  the  parties, 
then,  intend  that  the  trusts  should  be  avoided,  as  to 
this  bond,  in  case  of  their  again  cohabiting  ?  There  is 
nothing  stated  in  the  deed  to  shew  such  an  intention ; 
and  on  looking  to  the  whole  instrument,  the  contrary  is 
rather  to  be  collected.  The  judgment  must  therefore 
be  for  the  plaintiff. 

(o)  6 B.^C.  200,        (*)   IDow.iClarkfSl^.        (c)  8^^fC.547. 

Taunton 
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Taunton  J.     I  am  of  the  same  opinion.     It  appears        1832. 

to  me  that  the  deed  and  bond  are  both  valid ;  and  the        

deed,  executed  at  the  same  time  with  the  bond,  does  not        aummt 
shew  any  intention  that  it  should  be  avoided  on  the  event 
stated  in  the  plea. 

Judgment  for  the  plaintiff. 


Doe  dem.  Thorn  asainsi  Phillips.  Tu£»day, 

^  June  5\h. 

XPJECTMENT  brought  before  Hilary  term  1831,  to  J  a  deriiedik 

recover  the  possession  ot  one  nmtn  part  oi  certam  to  his  brother 
premises  situate  in  the  parish  of  Si.  Clement^  in  the  town  their  lives  and 
and  port  of  Hastings^  Sussex,  At  the  trial  before  Gase^  nurwllor  wm? 
lee  J.,  at  the  Sussex  Summer  assizes,  1831,  the  jury  ^2^|^*jj^®* 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  ff»E.c.,Bud 

8»  H*  (their 

of  this  Court  on  the  following  case  :  —  children),  share 

and  share  alike, 

John  Cwiis^  being  seised  in  fee  of  the  premises  in  they  paying  out 

.of  the  same 

question,  devised  (inter  alia)  all  that  his  then  dwelling-  unto  four  per- 
house,  and  all  the  appurtenances  thereunto  belonging,  to  named,  the 

sum  of  10^.,  to 
be  paid  to  them  when  they  should  attain  their  several  ages  of  twenty-one  years  by  the 
testator's  executrixes,  and  he  appointed  E,  C,  and  J,  //.,  two  of  the  devisees  in  remainder, 
his  executrixes :  Held,  that  the  I  Of.  was  a  charge  on  the  devisees  in  remainder  in  respect  of 
the  estate,  anrl  that  they  took  a  fee. 

The  survivor  of  the  devisees  for  life  died  in  1 777,  and  S.  H. ,  one  of  the  devisees  In 
remainder,  continued  afterwards  to  reside  on  the  premises  devised.  Jtthn  H,,  another  of 
the  devisees  in  remainder,  died  in  Novemher  1790,  having  devised  his  freehold  estates  to  his 
wife  for  life,  and  aficr  her  decease  to  bis  Uiree  daughters 

By  indentures  made  in  Uie  years  1791  and  179'2,  J>tfH^t  ff.,  described  at  heir  at  law  of 
John  //.,  his  brother,  deceased,  and  the  two  other  devisees  in  remainder  named  in  the 
will  of  J*.  C,  covenanted  to  levy  a  fine  of  the  devised  premises,  to  enure  to  such  person 
as  they  should  by  deed  appoint ;  and  afterwards,  by  indenture,  reciting  that  a  fine  had  been 
levied,  appointed  the  preroi&es  to  P.  in  fee,  who  in  1 793  entered  thereupon,  and  continued 
from  thenceforth  in  undisturbed  possession  of  the  whole: 

Held,  in  ejectment  brought  against  P.  by  the  heir  at  law  of  one  of  James  H.\  daughters, 
^  which  daughter,  on  the  death  of  her  mother,  the  tenant  for  life  under  the  will  of  James  H,, 
was  under  coverture,}  that  the  deeds  of  1791  and  1792,  under  which  P.  claimed,  were, 
OS  against  him,  evidence  of  the  iseisin  of  James  H.  at  the  time  of  making  his  will  and  of 
his  death ;  and  that,  independently  of  those  deeds,  the  seisin  of  £!.  H,,  the  co-tenant  in 
common,  bdng  the  seisin  of  John  H,t  there  was  no  ground  for  presuming  an  ouster  of 
JohnH,  ^, 

3C3  his     ''•^•'^•/^- 


754  CASES  IK  TRINITY  TERM 

18S2.       {lig  brother  and  sister  Jbmes  and  Elizabeth  Hutchhuon 

j^^J"^^      for  their  lives,  and  the  life  of  the  survivor ;  and  after 

Thoeit        ^ji^jf  ciecease,  to  his  kinsman  and  kinswomen  John  Hu^ 

agamtt 

PaiLun.  chinsoHf  Elizabeth  Carbt/f  and  Susannah  Hutchinson^  share 
and  share  alike,  they  paying  out  of  the  same  to  four 
children  of  Thomas  Page^  who  married  a  daughter  of  his 
said  sister  Elizabeth^  the  sum  of  10/.,  to  be  paid  to  them 
by  the  testator's  executrixes,  when  they  should  attain 
their  several  ages  of  twenty-one  years ;  and  the  testator 
appointed  Elizabeth  Carby  and  Susannah  Hutchinson  exe- 
^nitrixes  of  his  will,  which  was  proved  in  1772. 

John  Curtis  having  died  so  seised,  upon  his  death 
James  and  Elizabeth  Hutchinson  entered  into  possession 
of  the  premises,  and  continued  m  the  occupation  of  part, 
iind  in  the  receipt  of  the  rents  and  profits  of  the  other 
part  until  their  deaths.  Elizabeth  Hutchinson  died  in 
1774,  and  Jamef  Hutchinson  in  1777*  John  Hutchinson^ 
Elizabeth  Carhfj  and  Susannah  Hutchinson^  (the  devisees 
in  remainder  named  in  the  will  of  John  Curtis^)  were 
the  children  oF  James  and  Elizabeth  Hutchinson  g  and 
Susannah  Hutchinson^  who  had  lived  with  her  parents 
previous  to  and  at  the  times  of  their  respective  deaths, 
-continued  afterwards  to  reside  in  that  part  of  the  pre- 
mises  which  had  been  occupied  by  them. 

John  Hutchinson^  by  his  will,  dated  the  24th  of  Octo* 
ber  1790,  and  wherein  he  is  described  of  St.  Mary 
Magdalen^  Bermondsey^  Surrey^  but  late  of  differ  in  the 
.county  of  Kent^  devised  to  his  wife  Mary  the  rents, 
issues,  and  profits  of  all  his  freehold  estates,  for  her  life; 
and  from  and  after  her  decease,  to  bis  three  daughters 
Elizabeth  Chamberlain  Hutchinson,  Mary  Hutchtnton^  and 
Lucy  Ann  Hutchinson,  their  respective  heirs  and  assigns, 
in  equal  shares,  to  hold  rs  tenants  in  common,  and  not 
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as  joint  tenants.     He  died  in  Naoember  1790.    No  evi-        18S2. 
dence  was  given  at  the  trial  whether  or  not  the  said        " 

Doc  dean* 

John  Hutchinson  was  seised  or  possessed  of  any  other        Thoev 
freehold  property  than  that  devised  by  John  Curtis.  Pmixut. 

Mary  Hutchinson,  the  widow  of  John,  died  in  April 
1805.  Her  three  daughters  by  John  Hutchinson  sur- 
vived her.  Lua/  Ann,  the  youngest,  married,  in  1803» 
Joseph  Thorn  i  Lucy  Ann  died  in  1822,  leaving  the 
lessor  of  the  plaintiff  her  only  son  and  heir  at  law. 
Joseph  Thorn  is  since  dead. 

By  indenture  of  the  18th  of  November  1791,  and 
made  between  James  Hutchinson,  therein  described  as 
eldest  brother  and  heir  at  km  of  John  Hutchinson  de- 
ceased, and  Mary,  the  wife  of  James,  the  said  Elizabeth 
Carby,  widow,  and  the  said  Susannah  Hutchinson,  of  the 
one  part,  and  Richard  Bridger  of  the  other  part,  r^ 
citing  the  will  of  the  said  John  Curtis,  and  that  the 
said  John  Hutchinson  had  some  time  since  departed  this 
life,  leaving  the  ssXA  James  Hutchinson,  his  eldest  brother 
and  heir  at  law,  him  surviving,  it  was  witnessed,  that  for 
the  docking,  barring,  cutting  off,  and  destroying  all 
estates  tail,  and  all  reversions  and  remainders  thereupon 
expectant,  and  also  the  dower  of  the  said  Mary  the  wife 
cX  James  Hutchinson,  and  for  settling  the  same,  the  said 
James  Hutchinson  for  himself  and  Maryhis  wife,  and  the 
said  Elizabeth  Kirby,  and  Susannah  Hutchinson,  cove- 
nanted with  the  said  Richard  Bridger,  that  they,  the  said 
James  Hutchinson  and  Mary  his  wife,  Elizabeth  Kirby  and 
Susannah  Hutchinson,  would  within  one  month  acknow- 
ledge in  the  court  of  record  in  Hastings,  before  the 
mayor  and  jurats  there,  to  Richard  Bridger  and  his 
heirs,  a  fine  sur  conusance  de  droit  come  ceo,  &c.  of  the 
premises  contained  in  the  will  of  the  said  John  Curtis, 

S  C  4  being 
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1832.        being  the  premises  in  question;   and  it  was  thereby 
_      7"       agreed  that  the  said  fine  should  enure  to  the  use  of 

Dob  denH         ° 

Thmn        such  person  and  persons,  and  for  such  estates  and  in- 
PuiLLuu      terests,  as  they  should  afterwards  by  deed  or  will  appoint 
A  fine  was  accordingly  levied  without  proclamations. 

By  lease  and  release,  bearing  date  respectively  the 
22d  and  23d  of  May  1792,  (the  release  being  made  be- 
tween the  said  James  HiUchinson  and  Mary  his  wife, 
Elizabeth  Kirby  and  Susannah  Hutchinson  of  the  one 
part,  and  the  defendant  of  the  other  part,)  reciting  the 
above-mentioned  indenture  of  the  18th  of  November 
1791,  and  the  fine  levied  in  pursuance  thereof,  the  said 
James  Hutchinson  and  Mary  his  wife,  EUzabeth  Kirby 
and  Susannah  Hutchinson  conveyed  and  appointed  the 
premises  in  question  to  the  defendant  in  fee,  who  there- 
upon entered  in  the  year  1792,  and  has  continued  in 
the  undisturbed  possession  of  the  whole  of  the  premises 
from  that  time  until  the  ejectment,  and  still  continues  in 
the  actual  occupation  thereof. 

These  deeds  were  put  in  to  prove  the  seisin  of  John 
Hutchinson ,-  and  the  defendant  objected  that  they  did 
not  afford  sufficient  evidence  to  warrant  the  jury  in 
finding  a  seisin.  The  learned  Judge  held  otherwise, 
but  reserved  the  point  for  the  opinion  of  the  Court.  If 
the  Court  should  be  of  opinion  that  the  jury  might  pre- 
sume a  seisin  in  John  Hutchinson,  the  question  then  was, 
whether  or  not  the  lessor  of  the  plaintiff  was  entitied 
to  recover  ?    The  case  was  now  argued  by 

Hutchinson,  for  the  lessor  of  the  plaintiff.  The  lessor 
of  the  plaintiff  is  entitled  to  the  ninth  part  in  question 
as  the  only  surviving  son  of  Lucy  Anne,  the  third  daugh- 
ter of  Jofin  Hutchinson,  which  John  was  devbee  of  one 

third 
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third  of  the  premises  left  by  John  Curtis's  will.     And,        1832. 

first,  there  was  sufficient  evidence  for  the  jury  to  presume      -^ 

a  seisin  by  John  Hutchinson  of  one  third  of  the  property        Thork 

devised  by  Curtis.     The  deeds  of  1791  and  1792  were      Pjnixnt. 

evidence  of  such  seisin  as  against  the  defendant,  for  in 

them  James  Hutchinson  describes  himself  (untruly)  as 

heir* at  law  of  Johji  Hutchinson.     Now,   as  such,   he 

couid  have  no  title  unless  John  Hutchinson  died  seised. 

The  defendant,  therefore,  whose  title  is  founded  on  those 

deeds,  is  thereby  estopped  from  saying  that  John  Hut'- 

chinson  did  not  die  seisdd.     But,  independently  of  the 

deeds,  the  possession  of  one  tenant  in  common  is  the 

possession  of  all.     It  appears,  that  after  the  deaths  of 

James  and  Elizabeth  Hutchinson^  Susannah  Hutchinson^ 

one  of  the  tenants  in  common,  continued  to  reside  on 

part  of  the  premises,  and  it  must  be  taken  that  she  so 

continued  down  to  the  year  1792,  she  being  a  party  to 

the  conveyance  of  that  date.     That  being  so,  her  seisin 

was  the  seisin  of  John  Hutchinson^  and  there  is  no  ground 

whatever  for  presuming  any  ouster  of  him.     Assuming 

that  John  Hutchinson  was  seised  at  the  time  of  making 

his  will  and  of  his  death,  the  only  remaining  question 

is,  whether  he  and  the  other  devisees  in  remainder  took 

a  fee  under  John  Curtis^ s  will?     Now  it  is  a  general 

rule,  that  where  there  is  a  gilt  of  land  with  a  direction 

that  the  devisee  shall  pay  thereout  a  given  sum,  a  fee 

passes,-  Doe  d.  Palmer  v.  Richards  (a).  Doe  d.  Stevens  v. 

SneUing  {b).     Here  the  devise  is  of  a  dwelling-house 

and  its  appurtenances,  the  devisees  paying,  out  of  that 

property,  to  four  persons  named,  the  sum  of  10/.     It  is 

quite  clear  that  if  the  devise  had  stopped  there,  a  fee 

(fl)  3  r.  K.  356.  (if)  5  Eoft,  87. 

would 
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1BS3.       would  have  passed.     The  testator  afterwards  says  diat 

^     .  that  sum  is  to  be  paid  to  the  four  persons  by  his  execu- 

Thosk       trixes,  and  those  executrixes  are  two  of  the  devisees 

mgainai 

Pjulum.  before  named.  That  being  so,  the  subsequent  words 
do  not  shew  that  the  payment  is  to  be  made  out  of  the 
personal  estate,  but  merely  that  the  sum  previously 
directed  to  be  paid  by  the  devisees  out  of  the*  real 
estate,  is  to  be  paid  by  those  two  devisees  who  are  ap- 
pointed executrixes.  The  lessor  of'  the  plaintiff  is  not 
barred  by  lapse  of  time,  for  John  Huichinson^s  widow 
died  in  1805,  and  Ltuy  Annej  the  mother  of  the  lessor 
of  the  plaintiff,  was  then  under  coverture,  and  she  died 
in  1822. 

^.iZog^r5  contra.  InDo^  v.  jRfV^r£b(a)  itwasdecided, 
that  a  gift  of  land,  legacies  and  funeral  expenses  being 
thereout  paid,  passed  a  fee ;  but  the  authority  of  that 
case  has  been  questioned,  because,  there,  the  charge  was 
not  thrown  on  the  devisf^.  The  older  cases  on  this 
subject  proceeded  on  the  principle,  that  unless  the  de- 
visee took  a  fee,  he  might  be  a  loser  by  the  devise,  since 
he  might  die  before  he  reimbursed  himself;  but  that 
reason  does  not  seem  applicable  to  a  case  like  the  present, 
where  the  payment  is  to  be  made  out  of  the  land  devised, 
because^  there,  he  cannot  possibly  be  damnified.  The 
later  decisions,  which  establish  that  if  the  sum  be  payable 
by  the  devisee,  though  charged  on  the  land,  he  takes  a 
fee,  proceed  on  the  ground,  not  that  he  might  otherwise 
sustain  a  loss,  but  that  he  has  imposed  on  him  a  du^ 
the  execution  of  which  requires  that  he  should  take  the 
fee.  That  principle,  however,  is  fallacious,  for  if  there  be 

(o)  3  T.  R,  556, 

a  devise 
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a  devise  of  land,  with  a  direction  to  the  devisee  to  pay 
debts  and  legacies  out  of  it,  a  court  of  equity  would 
compel  him  to  make  such  payments.  There  is  no 
necessity,  therefore,  in  such  case  for  enlarging  the  estate 
of  the  devisee  into  a  fee.  Assuming  it,  however,  to  be 
generally  established,  that  if  there  be  a  sum  payable 
by  the  devisee,  though  charged  on  the  land,  he  takes  a 
fise,  it  does  not  apply  to  the  present  case,  because  by 
the  latter  part  of  the  devising  clause,  the  payment  is  to 
be  made  by  the  executrixes,  and  that  imports  that  it  is 
to  be  paid  out  of  the  personal  and  not  out  of  the  real 
estate.  In  Parker  v.  FecarnUy[a)y  where  a  testatrix 
directed  her  legacies  to  be  paid  by  her  executor,  to 
whom  she  afterwards  gave  all  her  real  estates,  and  the 
residue  of  her  personal  estate,  after  payment  of  her 
.  debts  and  funeral  expenses,  it  was  held  that  the  legacies 
were  not  charged  on  the  real  estate.  In  Willan  v.  Zran- 
caster  (/>),  the  will  began  as  follows :  —  **  In  the  first 
place  I  will  that  all  my  debts  and  funeral  charges  be 
paid  and  discharged  by  my  executors  hereinafter  named. 
Then  I  give  and  bequeath  unto  my  eldest  son  Richard 
Willanj  my  estate  at  Shop,  on  condition  that  he  make 
up  the  deficiency  in  the  payment  of  the  two  legacies 
which  I  have  left  to  my  younger  son  and  daughter;'' 
and  it  was  held  that  the  testator^s  debts  were  not 
charged  on  the  estate  at  Shap.  Here  the  latter  part  of 
the  clause  is  so  inconsistent  with  the  first,  that  they 
cannot  possibly  stand  together,  and  then  that  which 
comes  last  must  prevail.  Doe  d.  Leicester  v.  Biggs  {c). 

But  secondly,  to  render  the  devise  by  John  Hutchin^ 
sofi  efiSnrtual,  it  was  necessary  he  should  be  seised  both 


18S£. 

Dob  omd* 
Thoev 
agamti 

PiiiLun. 


(a)  SSim.  i  Stu,  592.  (6)  5  JZtift.  108.  (e)  2  Tmtnt.  109. 


at 
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18S2.        at  the  time  of  making  his  will,  and  until  bis  death. 

J~  Here  there  was  no  evidence  to  raise  a  presumptioa 

Tborm        that  he  was  so  seised.     The  lessor  of  the  plaintiff  and 

PMiLun.  the  defendant  both  claim  under  him.  The  former 
claims  in  right  of  his  mother,  as  devisee ;  the  latter,  as 
the  grantee  of  John  Hutchinson's  heir  at  law.  Now 
John  Hutchinson^  on  the  24th  of  October  1 790,  had  no 
had  no  seisin ;  and  an  adverse  possession  held  against 
him  will  prevent  the  devise  from  operating.  The  cir- 
cumstances here  lead  to  a  presumption,  that  an  ouster  of 
John  Hutchinson  took  place  before  the  date  of  bis  will  x 
for  Susannah  Hutchinson,  who  was  in  possession  of  part 
of  the  devised  property  from  1 777,  does  not  appear  to 
have  accounted  to  John  Hutchinson  and  to  Elizabeth 
Carby  for  the  profits.  In  Doe  v.  Prosser  {a)  thirty-six 
years'  sole  and  uninterrupted  possession  by  one  tenant 
in  common,  without  any  account  to  or  claim  made  by 
his  companion,  was  held  sufficient  ground  for  a  jury  to 
presume  an  actual  ouster  of  the  co-tenant.  A  strong  pre^ 
sumption  also  arises,  from  the  fact  of  the  heir  at  law 
having  conveyed  immediately  after  the  death  of  John 
Hutchinson,  that  the  latter  was  not  seised  at  the  time  of 
bis  making  his  will. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
lessor  of  the  plaintiff  is  entitled  to  recover  one  third  of 
the  third  devised  by  John  Curtis  to  John  Hutchinson. 
The  conveyance  to  the  defendant  is  strong  evidence 
^against  him  that  John  Hutchinson  was  seised  at  the  time 
of  making  his  will;  but,  independently  of  that,  the  pos- 
session of  one  tenant  in  common  being  the  possession 

{a)  Cowp,  217. 

of 
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of  all,  and  Susannah  Hutchinson  having  entered  into  pos-         1832. 
session  in  1 777,  and  there  being  nothing  to  shew  that  her 

Doc  dem* 

possession  ceased  before  the  deed  of  1 792,  John  Hutching        Thorn 

againd 

son  must  be  presumed  to  have  been  seised  at  the  time  of  PuiLun. 
making  his  will,  and  of  his  death.  It  is  said  that  we  ought 
to  presume  an  ouster  ofjohn^  but  by  whom  ?  not  by  bis 
brother  James^  for  it  appears  by  the  deeds  of  1791  and 
1792,  that  soon  after  John's  death,  James  describes  him- 
self, and  professes  to  convey,  as  heir  at  law  to  John^ 
that  share  of  the  premises  which  the  latter  was  entitled 
to  as  devisee  by  Curiis^s  will ;  nor  by  the  other  two  te- 
nants in  common,  for  they  thereby  claim  only  to  convey 
the  shares  to  which  they  were  also  entitled  as  devisees. 
Doev,  Prosser{a\  is  a  very  different  case.  There  there 
had  been  a  deed  of  partition  between  Mary  Taylor^  one 
of  the  tenants  in  common,  and  the  husband  of  the  other, 
for  his  life,  and  the  husband  enjoyed  under  that  for  twenty- 
nine  years;  his  widow,  the  other  co-tenant,  after  his  death, 
enjoyed  for  nearly  forty  years.  That  was  considered  an 
adverse  holding,  equivalent  to  an  actual  ouster.  Here 
there  is  nothing  to  shew  that  the  possession  of  the  other 
tenants  in  common  was  adverse  to  thatof  Jb^n  Hntchin" 
son.  That  being  so,  John's  interest  passed  by  his  wilt,  and 
the  lessor  of  the  plaintiiT,  who  is  the  son  of  one  daughter 
of  John  Hutchinson,  is  now  entitled  to  recover,  provided 
the  devisees  in  remainder  named  in  the  will  of  John  Curtis 
took  a  fee ;  and  I  am  of  opinion  they  did,  because  the 
10/.  was  a  charge  on  those  devisees  in  respect  of  the 
property  devised.  They  are  to  pay  that  sum  out  of  the 
property  devised  ;  it  is  true  that  the  payment  is  after- 
wards directed  to  be  made  to  the  legatees  by  the  two 
executrixes,   but  they  are  two  of  the  devisees  before 

(a)  Cowp,  217. 

named. 
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1832.  named*    I  cannot  infer  from  that,  that  the  testator  meant 
the  sum  to  be  charged  on  his  personal  estate,  which  he 

Dob  dcm* 

Tmorx  had  before,  in  express  terms,  said  was  to  be  paid  out  of 

TmusM»  his  real  estate* 


LiTTLEDALK  J.     It  is  E  general  rule  that  where  there 
is  a  charge  on  the  devisee  in  respect  of  the  land  devised, 
a  fee  passes.     Now  here  I  think,  taking  the  whole  of 
the  clause  together,  there  is  such  a  charge,  for  the 
direction  is  express,  that  the  devisees  shall  paj  out  of  the 
land  the  sum  mentioned;  and  the  subsequent  words,  **lo 
be  paid  by  my  exeadrixes^**  though  they  cause   some 
obscurity,  are  not  sufficient  to  do  away  with  the  previous 
direction,  which  is  plain  and  explicit.     It  seems  to  me 
also  there  was  evidence  for  the  jury  to  presume^  that  John 
Hutchinson^  at  the  time  of  making  his  will  and  of  his 
death,  was  seised,  and  that  there  was  no  ground  for  pre- 
suming any  ouster  of  him  by  his  brother  or  the  two 
co-tenants  in  common;  for  James  Hutchinson^  in  the 
deed  of  1791  and  1792,  professes  to  convey  his  brother's 
share  as  his  heir  at  law,  and  the  other  two  tenants  in 
common  their  own  shares;  the  three  covenanting,  by 
the  deed  of  Naoember  1791  (which  recites  Curtis^s  will), 
to  levy  a  fine  of  the  premises  contained  in  that  will, 
James  Hutchinson^  as  the  heir  at  law  of  one  devisee,  and 
the  other  two  as  devisees.     Then  their  being  no  ground 
to  presume  any  ouster  of  John  Hutchinson^  the  property 
passed  by  his  will ;  and  the  lessor  of  the  plaintiff,  one  of 
the  three  daughters  of  John  Hutchinson^  is  entitled  to  re- 
cover a  third  of  his  share,  or  one  ninth  of  the  whole. 

Parke  J.     I  am  clearly  of  opinion  that  the  devisees 
in  remainder  under  the  will  of  John  Curtis  took  a  fee. 

TTie 
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The  devise  is  to  them,  they  paying  out  of  the  property        1632. 

devised,  to  the  persons  therein  named,  the  sum  of  10/., 

that  sum  to  be  paid  by  his  executrixes.     The  payment        Tboen 

agaitui 

of  the  10/.  was  a  charge  on  the  devisees  in  respect  of  TauMtu 
the  estate,  and  therefore  it  is  clear,  according  to  the 
authorities,  that  they  took  a  fee.  The  latter  words  do 
not  import  that  the  payment  is  to  be  out  of  the  per- 
sonal estate,  but  that  it  is  to  be  made  to  the  legatees  by 
and  through  the  executrixes.  Then  the  next  question 
is,  whether  there  was  any  evidence  of  the  seisin  of  Join 
Hutchinson  at  the  time  of  making  his  wiU,  and  at  his 
death.  Now,  the  deed  of  1792,  to  which  the  defend- 
ant was  a  party,  recites  that  of  1791,  wherein  James 
Hutchinson^  described  as  heir  at  law  of  John^  and  two  of 
the  devisees  in  remainder  under  the  will  of  John  Curtis^ 
covenant  to  levy  a'fine,  and  afterwards  the  three  join  in  a 
conveyance  to  the  defendant.  That  is  evidence  as  against 
the  defendant,  who  claims  under  their  deed,  that  John 
Hutchinson  was  seised,  for  otherwise  James  could  have  no 
title  to  convey  to  him.  There  was  no  evidence  of  any 
actual  ouster  of  John.  Then  he  being  seised  at  the  time 
of  making  his  will,  and  until  his  death,  and  the  devisees 
in  remainder  under  the  will  oijohn  Curtis  having  taken  a 
fee,  it  follows  that  the  lessor  of  the  plaintiff,  in  right  of 
his  mother,  is  entitled  to  recover  one  third  of  the  pro- 
perty which  belonged  to  John  Hutchinson^  or  one  ninth 
of  the  whole. 

Taunton  J.  The  devisees  in  remainder  took  an  estate 
in  fee  under  the  will  of  John  Curtis^  because  the  payment 
of  the  10/.  is  a  charge  on  them  in  respect  of  the  premises 
devised.  It  is  said  that  though  the  10/.  is  directed  to  be 
paid  by  the  devisees  out  of  the  land,  there  is  a  subse- 
quent 
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Dos  dem. 
Thorn 
againsi 

PMlLUn. 


quent  direction  that  it  is  to  be  paid  by  tlie  executrixes, 
and  thence  it  is  to  be  inferred  that  it  is  to  be  paid  oat 
of  the  personal  estate.  Rut  I  think  that  the  latter  words 
*^  to  be  paid  to  the  legatees  by  the  executrixes"  only, 
import  that  they,  who  are  two  of  the  devisees  previously 
named,  are  to  be  the  persons  through  whose  hands  the 
money  is  to  pass  to  the  legatees.  It  is  to  be  understood 
in  the  same  sense  as  if  the  words  had  been  ^^  to  be  paid 
to  the  legatees  by  my  banker."  Upon  the  other  point  I 
agree,  for  the  reasons  already  given,  that  there  are  no 
circumstances  here  to  warrant  a  presumption  of  an 
ouster  of  John  Hutchinson^  and  therefore  he  must  be 
taken  to  have  been  seised  at  the  time  of  making  his  will 
and  at  his  death. 

Judgment  for  the  plaintififl 


Wednetday, 
June  6th. 


Doe  dem.  Jones  against  Harrison. 


A  fine  with        r?  JECTMENT  for  a  messuage  and  land  in  the  coantj 

procUmationgy       I  j  ^    *^  '' 

was  levied  in  of  Denbigh,     At  the  trial  before   BoUand  B.,   at 

the  great  ses-         %       -n     ■» 

tionsforthe  the  Ruthin  Summer  assizes,  1831,  an  examined  copy 

high.   The  pro-  of  a  fine  with  proclamations  relating   to  the  property 

donedon\he'  ^^    question  was   produced  by    the    defendant's   attor^ 

^"^^*  ney.     It  was  levied  at  the  great  sessions  of  the  county 

the  words  «ao^  of  Denbigh  on  the  26th  oi  March  1824.     It  appeared 

cording  to  the 

form  of  the        from  the  cross-examination   of  the  defendant's   attor- 

■tatute."     The 

second  pro-        ney,  that  the  proclamations  indorsed  on  the  fine  were 

damation  waa  .        ,  .   ^  i^  i  i 

•uted  to  be  D^t  m  the  same  state  as  they  were  when  they  were 
S»Vi  *in*the*^      produced   at  a   trial  at  Shrewsbury  in  1827,   but  bad 

county  of  Den" 

bight  without  stating  that  it  was  made  at  the  great  sessions,  as  required  by  the  54  &  55  Hen,  8. 
dS.  s.  41. :  Held,  that  that  was  sufficient,  and  that  from  the  prerious  words^  the  pro- 
clamatioa  must  be  understood  to  have  been  made  at  the  great  sessions. 

been 
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been  altered  by  the  prothonotary  at  the  request  of  the       1832. 
defendant's  attorney.     The  indorsement,  as  it  originally       — — 

Doc  dem* 

Stood,  was  as  follows :  —  Jonii 

agaitui 

"  According  to  the  form  of  the  statute.  Harrison. 

^^  Tlie  first  proclamation  was  made  the  day,  year, 
place,  and  session  within  mentioned. 

^^  The  second  proclamation  was  made  at  Ruthin^  in  the 
county  of  Denbigh^  on  Saturday  the  9th  day  of  August^ 
in  the  fourth  year  of  the  reign  of  the  lord  the  king,  with- 
in specified. 

'^  The  third  proclamation  was  made  at  Ruthin,  in  the 
coxxxiXy  oi  Denbigh,  on  Wednesday  the  3 1st  day  of  ikforrcA, 
in  the  fifth  year  of  the  reign  of  the  said  lord  the  king." 

No  alteration  was  made  in  the  first  proclamation,  but 
in  the  second,  the  alteration  made  was  as  follows :  — 

^^  The  second  proclamation  was  made  in  the  great 
session  of  the  county  within  written,  holden  at  Ruthin  in 
the  said  county,  on  Saturday,  that  is  to  say,  the  9th 
day  of  August,  in  the  fourth  year  of  the  reign  of  the  lord 
the  king  within  specified." 

There  was  a  similar  alteration  as  to  the  third  pro- 
clamation. The  lessor  of  the  plaintiff  having  been 
nonsuited,  a  rule  nisi  had  been  obtained  for  a  new  trial, 
on  the  ground  that  the  proclamations  of  the  fine,  having 
been  altered  without  any  proper  authority,  were  no  bar 
to  the  ejectment. 

Campbelt  and  Temple  now  shewed  cause.  First,  the 
proclamations  being  matter  of  record.  Dyer,  234.,  the 
plaintiff  cannot  aver  against  them.  The  parol  evi- 
dence was  not  therefore  admissible.  Secondly,  as  the 
Court  would  direct  the  proclamations  to  be  amended. 

Vol.  III.  3  D  Ragg 
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1832.       Ro^  V.  B(mley{a\  it  must  be  presumed  that  the  alter- 
■  ations  were  made  by  the  authority  of  the  Court.     But, 

Doc  denu 

JoNcg         thirdly,  the  record  of  the  proclamations,  in  its  original 

ilAitiusoir,     form,  was  sufficient     It  purports  that  they  were  made 

according  to  the  form  of  the  statute ;  and  if  they  were, 

they  must  have  been  made  in  the  great  sessions ;  and  the 

form  is  that  given  in  the  Appendix  to  2  Bla,  Comm. 

m 

Carrington  and  J.  //•  Liqyd  contra.  Undoubtedly, 
where  a  record  is  pleaded  as  an  estoppel,  a  party  cannot 
aver  against  it ;  but  where  it  is  not  so,  the  jury  are  to 
find  according  to  the  truth  of  the  facts.  There  is  no 
ground  here  for  presuming  tliat  the  alteration  was  made 
by  the  authority  of  the  Court.  The  statute  34  &  35  H.  8. 
c.  26.  5.41.  requires  that  the  proclamations  be  made  in 
the  great  sessions ;  but  it  does  not  appear  from  the  re- 
cord, as  it  originally  stood,  that  they  were  made  at 
those  sessions ;  it  is  merely  stated  tliat  they  were  made 
at  Ruthin^  which  does  not  necessarily  import  that  tliey 
were  made  in  the  great  sessions. 

Lord  Temterden  C.  J.  I  am  of  opinion  that  the 
^  proclamations  indorsed  on  the  fine  are  right  as  they 
originally  stood.  The  words,  "  according  to  the  form 
of  the  statute,"  which  are  at  the  head  of  the  pro- 
clamations, import  that  the  fine  was  proclaimed  as  re- 
quired by  the  statute.  That  is  the  form  in  which  a  fine 
with  proclamations  is  pleaded  in  Took  v.  Glascock  (a), 
and  it  is  the  form  given  in  the  Appendix  to  2  Black. 

CotttM* 

(a)  3  Lem^  106.  (6)  1  Saund.  258. 

Little- 
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LiTTLEDALB  J.     The  entry  that   the  proclamations        1832» 
were  made  according  to  the  form  of  the  statute,  signifies 
that  they  were  made,  as  required  by  the  statute,  in  the        ^ov^ 

great  sessions.  Hakkuok. 

Parke  and  Taunton  Js.  concurred. 

Rule  discharged. 


Kennedy  and  Another,  surviving  Executors  of  J^^^^' 

Tyser,  against  Withers. 

ASSUMPSIT  for  use  and  occupation,   and  on  an  Inawumpsit 
.   .  lor  use  and 

account  stated  with  the  plaintiiis  as  surviving  exe-  occupation  4U 

...  ,  ...  ,   were  piid  into 

cutors,  upon  which  count  4/.  were  paid  nito  court ;  and  coun  on  the 
as  to  another  part  of  the  demand  there  was  a  set-off.  xhe^nlainSffs ' 
This  cause  was  tried  before  Patteson  J.,  at  the  sittings  5XiJda!lt'bJh)g 
in  Middlesex*  duriniir  the  present  term.     The  plaintiffs  i«^eb*ed  to 

°  "^  "^  them  as  sunri- 

cave  evidence  of  sums  due,  exceeding  the  4/.,  and  not  ^'"fc  executors 

^  .  .  ofT..  andhaT- 

covered  by  the  set-off,  but  it  appeared  that  this  part  of  ing  no  other 

account  with 

the  demand  had  accrued  in  the  lifetime  of  a  deceased  them,  v/ta 
executor,  and  none  of  the  earlier  counts  were  applicable  them  for  pay- 
to  this  proof.     The  plaintiffs  therefore  were  obliged  to  Sted,  wying 
rely  upon  the  account  stated,  and  they  proved  that  on  cro!s*'dem^nd 
application    made   by  them   to   the   defendant  for  the  on  the  funds  of 

*^»^  •'  the  tetiUtor 

amount  claimed  in  the  action,  he  answered  that  he  had  The  plnintiffa 

gave  evidence 

an  account  against  Tyser  (the  testator)  and  should  not  of  a  debt  ex- 

!••/*»  1   J     I  1       ceeding  4^,  andl 

pay  It.     Kellt/y  for  the  plaintiffs,  contended  that  as  the  contended  that 

defendant,  by  paying  4/.  into  court,  had  acknowledged  an  with  the  admis- 
sion implied  by 
the  payment  into  Court,  entitled  them  to  recover  tlie  larger  sum  on  the  account  suted,  thfr 
other  counts  proving  inapplicable : 

Held,  that  they  could  not  f>o  recover,  for  that  the  averment  of  an  account  stated  could 
only  refer  to  a  single  occasion ;  and  the  above  mentioned  answer  of  the  defendant,  with  tb» 
subsequent  payment  into  Court,  merely  shewed  that  upon  that  accounting  which  alone  was- 
in  question,  the  defendant  was  found  indebted  4L 

S  D  2  account 


WiTHI&S. 
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1832.        account  stated  with  the  plaintiffs  as  surviving  executors, 
"""        upon  which  something  was  due,  and  the  plaintiffs  bad 

Kknnkdt 

againti  provcd  a  claim  to  more  than  4/.,  which  the  defendant 
had  given  no  evidence  to  rebut,  the  accounting  must 
stand  as  undisputed,  and  the  sum  thereupon  due  must 
be  that  which  the  plaintiffs  had  proved.  The  learned 
Judge  directed  a  nonsuit,  giving  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  40/. 

Kellt^  now  moved  accordingly.  The  defendant  by 
paying  4/.  into  court  admitted  an  account  stated  upon 
which  he  was  found  debtor  to  at  least  that  extent.  The 
plaintiffs  proved  tliat  he  was  indebted,  upon  such  ac- 
counting, to  a  larger  amount ;  and  he  gave  no  evidence 
to  limit  it  IParke  J.  A  sum  was  demanded  of  him,  and 
he  refused  to  pay  it.  You  cannot  call  that  an  account- 
ing upon  which  the  sum  now  demanded  was  found  to  be 
due  from  the  defendant,  according  to  the  terms  used  in 
pleading  an  account  stated.]  The  defendant  did  in  fact 
account,  and  admitted  that  money  was  due  (as  the  plead- 
ing states)  from  him  to  the  plaintiffs.  [^Littledale  J. 
But,  if  so>  he  added  that  he  had  a  cross  claim  to  an  equal 
or  greater  amount.  If  his  statement  is  an  accounting, 
the  whole  of  it  must  be  taken  together.]  It  has  been 
held  where  a  plaintiff  declared  upon  a  bill  of  exchange, 
and  also  on  an  account  stated,  and  money  was  paid  into 
court  on  this  latter  count  (there  being  no  demand  in 
question  but  on  the  bill),  that  such  payment  was  an 
answer  to  the  action  on  all  the  counts,  unless  the  plain- 
tiff could  shew  that  something  more  was  due.  Early  v. 
Bowman  {a).     Churchill  v.  Day  (i),  which  was  an  action 

(a)  1  B,  i  Ad,  889.  (6)  3  Mann.  {•  R>.  71. 

for 


IN  THE  Second  Year  of  WILLIAM  IV. 


769 


for  work  and  labour,  is  to  a  similar  effect.  Now  here 
there  was  no  subject  of  account  between  these  parties, 
but  the  demand  now  in  question ;  the  defendant  ad- 
mits a  reckoning  upon  that  account,  and  something 
due  from  him,  but  the  plaintiffs  shew  that  more  was 
due  than  he  has  admitted  or  paid.  Those  cases,  there* 
fore,  are  an  authority  in  their  favour.  Besides,  there 
is  in  this  case  a  single  cause  of  action  accruing  to  the 
plaintiffs  as  surviving  executors,  and  the  only  matter 
which  has  been  in  dispute  between  the  defendant  and 
them  in  that  capacity.  The  defendant  admits,  by  paying 
money  into  court  on  the  account  stated^  that  he  has 
accounted  with  them  as  surviving  executors,  and  been 
found  indebted  to  them  on  that  accounting.  May  not 
this  be  taken  as  a  general  admission  that  the  defendant 
has  accounted  and  been  found  indebted,  without  reference 
to  any  proof  of  an  actual  accountmg  on  one  specific 
occasion,  or  to  any  circumstances  which  then  took 
place  ? 


18S2. 

agavut 
WrruiEs* 


LiTTLEDALE  J.  {a)     The   defendant    by   paying   4/. 

into  Court  on  the  account  stated,  admits  that  there  has 
been  an  accounting  upon  which  he  was  found  indebted 

in  that  amount.     He  does  not  admit  the  cause  of  action, 

but  only  the  account  and  the  result     By  the  form  of  the 

count  the  plaintiifs  cannot  give  evidence  of  more  than 

one  accounting.     It  is  not  like  a  count  for  goods  sold^ 

which  may  have  been  at  several  different  times.     The 

plaintiff  cannot  apply  that  accounting  upon  which  the 

defendant  was  found  debtor  in  4/.  to  one  occasion,  and 

theii  say  there  was  another  accounting  at  a  different 


(a)  Lord  TerUerden  C.  J.  had  left  the  court. 

SD  3 


time* 
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KiNlttDT 

agahui 
Wkhim. 


time.  The  account  must  be  taken  to  be  not  only  of  the 
sum  in  which  the  defendant  is  thereby  found  indebted, 
but  of  the  plaintiff's  other  claims  in  the  cause.  Referring 
to  all  that  occurred,  I  think  it  does  not  constitute  such  an 
acknowledgment  as  entitles  the  plaintiflfs  to  recoTer  more 
than  the  sum  paid  in.     There  will  therefore  be  no  rule. 


Parke  J.  To  give  a  ground  of  action  on  the  ac- 
count stated,  there  must  be  an  accounting  and  a  sum 
found  due  which  the  defendant  admits  himself  liable  to 
pay :  but  in  this  case  there  was  no  acknowledgment  of 
liability,  on  the  account  stated,  for  the  sum  claimed  by 
the  plaintiffs. 


Taunton  J.  concurred 


Rule  refused. 


Thurtffatf9 
Jane  7tb. 


The  King  against  The  Sheriffs  of  the  City  of 

York. 


In  the  city  of 
Yittk^  which 
was  incor- 
porated before 
the  time  of 
memory,  there 
had  been  t 


A    RULE  nisi  had  been  obtained  for  a  mandamus, 

directed  to  the  sheriffs  of  the  city  of  Yorkj  and  the 

prothonotary  of  the  court  of  the  sheri£&,  commanding 

them  to  admit  William  Smith,  one  of  the  attomies  of 

court  from  Tcry 

ancient  tiroes,  held  fint  before  the  mayor  and  bailiffs,  and,  afWr  a  charter  of  Sic*  S..  before 
the  mayor  and  sheriffs.  By  a  by-law  made  in  the  3  &  4  Pfiiiip  and  Jifary»  by  a  select  body 
of  the  corporation  who  had  immemorially  made  rules  and  regulations  as  to  the  practice  of 
thf  Giurt,  and  who  had  at  their  discretion  selected  the  persons  admitted  to  practise  as  at- 
tornien  there,  it  was  ordered,  that  from  thenceforth  there  should  be  no  more  than  four 
persons  admitted  to  be  attomies  in  the  sheriffs*  court ;  and  from  that  time  it  did  not  appear 
tliat  any  more  than  that  number  had  ever  been  allowed  to  practise : 

Held,  that  the  by-law  was  reasonable,  and  that  the  usage  limiting  the  number  of  attomies 
to  four  was  sufficiently  ancient  to  satisfy  the  statute  2  G*  2.  c.  25.  f.  11. 

Scmble,  that  a  mandamus  cannot  issue  to  the  Judges  of  an  inferior  court  commanding 
them,  in  the  first  insUnce,  to  admit  an  attorney  of  K.  B.  to  practise  there  ;  but  that  the 
maiuiamus,  if  any  lies,  must  be  to  examine  whether  he  is  capable  and  qualified  to  be  ad- 
inittfd  according  to  the  statutes  2  G.  3.  c.  23.,  and  6  (7.  2.  c.  27. 

this 


IN  THt  Second  Year  ot  WILLIAM  IV.  171 

this  court,  and  a  freeman  of  the  said  city,  to  practise        1832. 

as  an  attorney  in  the  sheriffs'  court.     The  rule  was  ob- 

tained  on  an  affidavit  of  Smithy  that  he  was  duly  ad-        agaiMit 

The  Sherifik 

mitted  an  attorney  of  this  court,  and  had  taken  out  his  of  Toek. 
certificate  for  the  year;  and  that  he  had  applied  to  the 
sherifis  and  prothonotary  at  a  court  held  before  them, 
to  be  admitted  an  attorney  of  their  court,  and  produced 
the  certificate  of  his  admission,  &c.,  and  they  refused  to 
admit  him. 

It  appeared  by  the  affidavits  in  answer  to  the  rule^ 
that  the  city  of  York  was  incorporated  before  the  time 
.  of  memory ;  that  from  time  immemorial  there  has  been 
a  court  of  record  held  in  the  city  of  York^  before 
certain  members  of  the  corporate  body,  called  tlie  court 
of  our  lord  the  king,  held  at  the  hall  of  pleas  upon 
the  Ouse  Bridge  in  the  city  aforesaid,  for  hearing  and 
determining  all  pleas  arising  within  the  city  and  its 
precincts ;  and  that  before  and  at  the  time  of  granting 
the  charter  of  Richard  IL  after  mentioned,  such  court 
was  held  before  the  mayor  and  bailiffs  of  the  city ;  that 
by  a  charter  of  King  Henry  III.,  that  king  had  granted 
to  the  citizens  of  Yorkj  that  they  should  not  be  sued 
without  the  said  city,  but  should  complain  before  the 
mayor  and  bailiffs;  that,  by  charter  of  Bichard  IL 
making  the  city  of  York  a  county,  the  right  of  holding 
pleas,  which  was  l^efore  vested  in  the  mayor  and  bailiffs, 
was  transferred  to  the  mayor  and  the  sheriffs,  who  were 
substituted  for  the  bailiffs ;  that  from  time  immemorial 
there  had  been  within  ihe  said  body  corporate  a  select 
body  called  The  Upper  Hfjuse,  who  had  exercised  the 
power  of  making  by-laws ;  that,  before  the  charter  of 
Richard  IL,  it  consisted  of  the  mayor,  aldermen, 
bailiffs,  and  twenty-four  citiaens,  and  now  of  the  mayor, 

3  D  4  aldermen^ 
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1832.       aldermen,  sheriffs,  and  those  who  have  been  sheri£&; 
■    ~       that   the    upper   house   had,   from  time    immemoriaL 

The  Kino  .  . 

agamsi        made  rules  for   resulatinrir  the  practice  of  the  court; 

TheSberift  ... 

of  York,  that  they  had  exercised  the  selection  of  persons  ad- 
mitted to  practise  as  attornies  there,  and  had  from  time 
to  time  removed  them  ;  that  it  did  not  appear  that  the 
number  of  attornies  admitted  at  one  and  the  same  time 
had  ever  exceeded  four ;  that  the  appointment  and  re- 
moval rested  with  the  upper  house  alone,  and  that  there 
was  no  instance  of  any  person  having  been  admitted  to 
practise  as  an  attorney  without  their  appointment  or 
permission,  they  having  control  over  all  the  officers  of 
the  court  except  the  prothonotary,  who  was  appointed 
by  the  mayor  and  commonalty ;  and  that  there  was  no 
instance  of  any  attorney  having  been  admitted  or  al- 
lowed to  practise  in  the  court  by  the  appointment  of 
the  sherifiPs  and  prothonotary :  that  by  a  by-law,  made 
the  3  &  4  PhiL  4*  M.^  by  the  said  upper  house,  it  was 
ordered,  that  from  thenceforth  there  should  be  no 
more  attornies  admitted  to  be  attornies  in  the  sheriffs* 
court,  but  only  four,  which  should  be  honest,  expert, 
and  learned  persons,  both  for  the  weal  of  the  king's 
subjects  and  worship  of  this  city  and  of  the  sherifls' 
court:  that,  from  that  time,  there  had  never  been 
more  than  four  attornies  admitted  to  practise  in  the 
court;  and  that,  at  the  time  when  Smiih  applied  to  the 
sheriffs  and  prothonotary,  there  were  four  attornies 
who  had  been  duly  admitted,  and  actually  practised 
there. 

F.  Pollockj  Cresswell^  and  Wood  now  shewed  cause.  The 
party  applying  must  establish  three  points ;  first,  that  he 
is  entitled  as  matter  of  right  to  practise  in  this  court ; 

secondly, 
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secondly,  that  he  cannot  do  so  without  being  admitted;        1882. 

thirdly,  that  he  has  applied  to  the  proper  persons  in        

order  to  be  admitted.  Now,  first,  he  has  no  right  by  againsi 
common  law  to  be  admitted  to  practise  in  this  court.  oTYomK.' 
As  to  authorities;  in  Hastingis  case  (a),  the  question 
undoubtedly  arose,  whether  an  attorney  sworn  and  ad- 
mitted in  K.  B.  had  a  right  to  practise  in  a  court  lately 
erected  by  letters  patent,  whereby  a  certain  number  of 
attomies  were  appointed,  and  Kelynge  C.  J.  there  in- 
timated an  opinion  that  the  attomies  of  the  superior 
courts  could  not  be  excluded.  But  it  appears  from  the 
report  of  the  same  case  in  2  Keble^  584.,  that  Tsoisden 
doubted,  and  that  the  matter  was  adjourned,  and  no 
decision  took  place.  In  Gillman  v.  Wright  (i),  which 
was  a  motion  for  a  mandamus  to  the  steward  of  Havering 
Court  in  Essex  to  admit  Gillman  an  attorney  of  this 
court  to  appear  for  a  man  in  an  action  brought  against 
him  there,  it  being  alleged  to  be  the  usage  to  adipit 
none  but  their  own  attornies,  this  Court,  though  they 
seemed  to  incline  that  they  ought  not  by  law  to  refuse 
others,  yet  said  they  would  be  advised  until  the  next 
term,  and  no  decision  was  ultimately  pronounced.  And 
in  the  first  of  tliose  cases  the  opinion  in  favour  of  the 
right  appears  to  have  been  founded  on  the  circumstance^ 
that  the  court  in  question  had  been  newly  created.  Here 
it  has  existed  from  time  immemorial.  Now,  the  king  might 
by  law  grant  to  certain  persons  a  right  to  hold  a  court, 
and  the  power  to  regulate  its  proceedings,  and  to  fix 
what  number  of  persons  should  practise  in  it  as  attomies. 
It  must  be  presumed  in  favour  of  this  by-law,  that  the 

(a)   1  Mod.  23.     5W.  410.  {h)  Sid.  410.     I  VeMr.  \U 

corporation 
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|B5f  •  corporation  had  authority  by  the  charter  to  make  it^  for 
the  practice  of  the  court  has,  in  other  respects.  Been 
affdnu  always  regulated  by  the  upper  house.  Moreover^  there 
of  Yoax.  is  nothing  to  shew  that  the  by-law  was  not  in  conformity 
with  that  which  had  been  the  usage  from  time  imme- 
moriaL  It  does  not  appear  that,  at  any  period,  more 
than  four  attornies  were  admitted  to  practise  in  this 
court*  A  by-law  to  restrain  the  number  is  not  un- 
reasonable, for  the  number  of  practising  attornies  in  the 
palace  court  is  limited  by  the  charter  of  King  Charles  I. 
to  six ;  in  the  Mayor's  Court  in  Ijmdortj  the  number  of 
barristers  is  limited  to  four,  and  that  of  attornies  has 
been  varied  from  to  time  by  by-laws ;  and  the  customs 
of  L/mdon  are  confirmed  by  act  of  parliament  If  then 
the  right  claimed  did  not  exist  at  common  law,  it  has 
not  been  conferred  by  statute.  The  2  G.  2.  c.  S8.  may 
be  relied  on,  but  s,  11.  enacts,  that  nothing  in  that  act 
shall  extend  either  to  require  or  authorise  any  judge 
of  any  court  of  record,  to  swear,  admit,  or  enroll  any 
more  or  greater  number  of  persons  to  be  attornies 
of  such  court  than  by  ancient  usage  and  custom  hath 
heretofore  been  allowed.  The  6  G.  S.  c.  27.  s.  2« 
enacts,  that  any  person  who  hath  been  by  virtue  of 
the  act  2  G.  2.  c.  23.  admitted  an  attorney  in  any  of  hia 
Majesty's  courts  of  record  at  Westminsterj  shall  be 
capable  of  l)eing  admitted  to  practise  in  any  inferior 
court  of  record,  provided  such  person  be  in  all  other 
respects  capable  and  qualified  to  be  admitted  an  at- 
torney according  to  the  usage  and  custom  of  such 
inferior  court.  Smith  was  not  capable  and  qualified 
according  to  the  usage  and  custom  of  the  court  at 
Yorki  for  there  was  no  vacancy  at  the  time  when  he 
applied  to  be  admitted.     It  is  laid  down  by  Lord  EUen^ 

borough 
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borotigh  in  Rex  ▼.  A8kweU{a\   that  to  avoid  a  by-law        1892. 
on  the  ground  of  its  beinir  unreasonable  because  of       " 
some  inconvenience  which  may  result  from  it.  it  should        og/amti 
appear  to  be  a  probable  inconvenience;  and  that  the       oTTomu 
long  continuance  of  a  by-law,  though  it  will  not  legalize 
it  if  it  were  itself  illegal,  is  fair  evidence  to  shew  that 
there  is   no  intrinsic  inconvenience  in  it.      Secondly, 
assuming  that  Smith  had  a  right  by  law  to  practise  in 
this  court,  admittance  was  unnecessary.     Thirdly,  if  it 
was,  he  ought  to  have  applied  to  the  upper  house,  and 
not  to  the  sheriffs  and  prothonotary. 

Campbell  and  Alexander  contrsL  This  is  a  question 
of  great  importance  as  affecting  the  right  of  attomies 
to  be  admitted  to  practise  in  inferior  courts.  Every 
attorney  of  the  superior  courts  has,  by  law,  a  right  to 
be  admitted  to  practise  in  an  inferior  court,  unless  pre- 
vented by  act  of  parliament  or  immemorial  usage  (&)• 
There  is  certainly  no  express  decision  on  the  point,  but, 
in  Hastings's  case  (c),  Kelynge  C.  J.  intimated  a  strong 
opinion  that  the  attomies  of  the  superior  courts  had  a 
right  to  be  admitted  to  practise  in  inferior  courts;  and 
in  Gillman  v.  Wright  {d)  the  Court  inclined  to  the  same 
opinion.  In  an  Anonymous  case,  Marcffs  Reports,  141. 
the  Court  said  that  an  attorney,  at  common  law,  is  an 
attorney  of  every  inferior  court,  and  therefore  ought 
not^to  be  refused  admittance.  In  Hursl*s  case{c)  a 
mandamus  was  granted  to  restore  an  attorney  of  the 
court  of  Canterbury,  it  being  held  a  public  office.  The 
question  as  to  the  right  of  attomies  to  practise  in  in- 

(n)   12  East,  98.  (b)  2  G.  2.  c.  23.  $.  2. 

(c)  1  Mod.  Mo.     Sid.  410.  (  /)  Sid.  410.     1  Fentr.  II. 

{e)  1  Lev.  75.    T.  Raymond,  56.  91.    Sid.  94.  152. 

ferior 
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18S2.        ferior  courts,  arose  in  Daubenyv.  Cooper  {a)  but  was  not 
"""""        decided.     Assuminir  that  this  court  existed  before  the 

The  Kino  ... 

againtt  time  of  legal  memory,  it  is  quite  clear  that  the  practice 
of  York.  of  limiting  the  number  of  attornies  to  four  is  not  imme- 
morial. On  the  contrary,  it  may  fairly  be  inferred  from 
the  word  henceforth  in  the  by-law  of  the  S  &  4  Ph*  4"  ^ 
that,  before  that  time,  more  than  four  attornies  had 
practised  there.  Besides,  the  appointment  of  attornies 
in  causes  is  not  the  subject  of  immemorial  custom, 
Beecher^s  case  {b).  The  earliest  statute  authorising  their 
appointment  was  that  of  Merlon^  20  Hen.  3.  c.  10.  The 
practice  of  the  palace  court  is  not  in  point,  because  the 
number  of  attornies  was  limited  by  the  king's  charter; 
nor  is  the  practice  in  the  mayor's  court  of  London^ 
l)ecause  the  customs  of  London  are  confirmed  by  statute. 
But,  assuming  that  it  is  not  necessary  for  the  custom 
limiting  the  number  to  four  to  be  immemorial,  and 
that  the  practice  which  has  prevailed  from  the  3  &  4  Ph, 
4"  M.  would  be  sufficient  usage  to  warrant  such  limit- 
ation, the  by-law  itself  is  bad,  because  it  is  unreason- 
able. It  is  injurious  to  suitors  as  well  as  to  the  members 
of  the  profession.  If  the  number  may  be  limited  to  four, 
why  not  to  two  ?  It  is  also  bad  because  it  is  in  restraint 
of  trade,  Mitchell  v.  Rej/nolds  (c),  Clarke  v.  Zjc  Cren  {d). 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  It  appears  by  the  affidavits 
that  the  court  in  question  is  undoubtedly  very  ancient, 
and  probably  existed  before  the  time  of  legal  memory. 
Whether  before  the  by-law  the  number  of  persons  al- 


(a)   10  B.  i  C.  257.  (6)  8  Eep.  586, 

(c)  1  P.  JTtru.  184.  (rf)  9B.i  a  52. 

lowed 
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lowed  to  practise  as  attornies  was  limited  or  not  appears        1832. 
to  be  doubtful.    It  is  probable  the  number  had  not  been       

The  Kwo 

so  limited.  One  question  then  is,  whether  that  was  a  agahui 
reasonable  by-law?  It  is  extremely  difficult  to  say  of  York. 
that  a  by-law  limiting  the  number  of  attornies  allowed 
to  practise  in  the  court  at  York  is  unreasonable,  when 
a  similar  regulation  prevails  in  the  mayor's  court  in 
Londofiy  which  is  confirmed  by  act  of  parliament.  It 
is  said  that,  by  the  common  law,  every  attorney  of  a 
superior  court  has  a  right  to  practise  in  an  inferior 
court  If  that  be  so,  all  the  acts  of  parliament  giving 
such  right  were  unnecessary.  The  stat.  2  G.  2.  c.  23., 
which  was  passed  long  after  all  the  dicta  in  the  several 
cases  which  have  been  cited  in  argument,  is  entitled 
"  An  Act  for  the  better  Regulation  of  Attornies.*'  It 
requires  many  things  to  be  done  by  those  who  are  to  be 
admitted  to  practise  as  attornies,  the  object  being,  that 
improper  persons  should  be  prevented  from  practising, 
and  that  persons  of  integrity  and  ability  only  should  be 
intrusted  with  the  conduct  of  causes.  The  eleventh 
section  makes  this  special  proviso :  "  That  nothing  in 
this  act  contained  shall  extend  either  to  require  or 
authorize  any  judge  of  any  court  of  record  to  swear, 
admit,  or  inrol  any  more  or  greater  number  of  persons 
to  be  attornies  of  such  court  than  by  the  ancient  usage 
and  custom  of  such  court  hath  been  heretofore  allowed/' 
Now  the  words  ancient  usage  and  custom^  as  there  used,  * 
cannot  be  understood  to  import  immemorial  usage  or 
custom,  because  there  could  be  no  such  immemorial 
usage  as  applicable  to  the  admission  of  attornies;  for 
before  the  statute  of  Merton  no  person  could  appear  by 
attorney.  Then  we  must  understand  those  words  to  mean 
usage  and  custom  of  such  considerable  antiquity,  that 

the 
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IS32.       the  time  during  which  it  has  prevailed  maj*  be  eridenoe 

of  its  being  reasonable.     If  that  be  so,  assuming  this 

Hoimtt       usatfe  lunilinir  the  number  to  four  to  have  commenced 

«r  Y<Nuu      with  the  by*law  passed  in  the  3  &  4  Ph.  4r  ^-9  it  ap- 


pears to  me  that  it  is  a  usage  and  custom  of 
antiquity  to  satisfy  the  words  of  the  statute.  For  these 
reasons,  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. I  have  not  adverted  to  the  particular  terms 
of  the  rule.  We  certainly  could  not  make  it  absolute 
in  the  terms  prayed  :  but  I  have  chosen  rather  to  give 
my  opinion  on  general  grounds  than  on  any  narrower 
view  of  the  case,  which  might  lead  to  farther  applications 
to  the  Court. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is  pro- 
bable that  tliis  is  an  immemorial  court ;  but  assuming  it 
to  be  so,  it  would  be  extremely  difficult  to  say  that  a 
custom  limiting  the  number  of  attomies  allowed  to  prac- 
tise in  it  to  four,  has  existed  from  time  immemorial,  for 
the  practice  of  attomies  appearing  for  suitors,  as  now 
known,  does  not  seem  to  be  the  subject  of  immemorial 
custom.  Beecher^  case  {a)  shews,  that  at  common  law, 
when  any  one  was  commanded  by  the  king's  writ  to 
appear,  it  was  always  taken  that  he  should  appear  in 
person,  and  could  not  appear  by  attorney  ;  but  after  be 
had  appeared,  the  Courts  of  King's  Bench,  &c.,  and  all 
Judges  who  held  plea  by  writ,  might  admit  him  by 
attorney.  The  first  statute  applicable  to  this  subject,  is 
the  statute  of  Merton^  20  Hen.  3.  c.  10.,  whereby  it  is 
provided  that  every  freeman  which  oweth  suit  to  the 
county,   tithing,   hundred,  and  wapentake,   or   to  the 

(a]  8  77171.  586. 

court 
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court  of  his  lord,  niny  freely  make  attorney  to  do  those        1832. 
suits  for  him.    That,  however,  only  applies  to  the  courts        — — 
therein  mentioned.     It   may  therefore  lie  taken,  that        agnUm 
attornies  constituted  as  they  are  now,  and  appearing  in       of  Youk. 
the  first  instance  for  suitors,  are  not  the  subject  of  im- 
memorial custom:  and  that  being  so,  the  question  is, 
whether  the  by-law  made  in  the  reign  of  Philip  and 
Mary^  and  of  which  the  attornies  of  the  court  in  question 
are  the  subject,  be  a  reasonable  by-law.     It  seems  to 
me  that  it  is  so,  because  it  is  conformable  to  the  prin-^ 
ciples  adopted   by  the  legislature  in  other  cases,  and 
sanctioned   by  usage  in  other  courts;  for  the  statute 
33  H.  6.  c.  7*  enacts,  that  there  shall  be  but  six  common 
attornies  in  Norfolk^  six  in  Suffolk^  and  two  in  Norwich^ 
to  be  admitted  by    the  two   chief  justices.      In  the 
courts  of  the  city  of  London^  the  number  of  practising 
attornies  is  limited.     So  it  was  till  lately  on  the  plea  side 

of  the  Court  of  Exchequer.  There  there  were  four 
sworn  attornies,  each  of  them  had  four  clerks,  called  side 
clerks,  who  practised  as  attornies  in  the  names  of  the 
four  sworn  attornies.  That  must  be  a  reasonable  by-law 
which  is  founded  on  a  principle  adopted  by  the  legis- 
lature, and  sanctioned  by  usage  which  has  prevailed 
notoriously  in  the  courts  of  Westminster  Hatl^  as  well  as 
inferior  courts.  There  can  be  no  doubt  that,  by  the 
6  G.  2.  c.  27.  s.  2.,  a  person  who  has  been  admitted 
an  attorney  of  a  superior  court  may  be  admitted  an 
attorney  of  an  inferior  court,  provided  he  be  capable 
and  qualified  to  be  admitted  an  attorney  according  to 
the  usage  and  custom  of  such  inferior  court ;  but  not 
otherwise.  And  the  statute  2G.  2.  c.2d.  s.W.  is  de- 
cisive, because  it  is  thereby  enacted  that  no  greater 
number  of  persons  shall  be   admitted  to  be  attornies 

of 
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1832.  of  any  court  of  record,  than  by  the  ancient  usage  and 
custom  of  such  court  hath  been  heretofore  allowed. 
Here,   by  the  usage,  four  attomies  were  admitted  to 


Tlw  Knra 
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of  Tou.  practise  in  the  court,  and  there  were  four  such  attomies 
actually  admitted  and  practising  in  the  court  when  Smiih 
applied.  I  am  of  opinion  that  this  is  not  a  by-law  in 
restraint  of  trade,  but  one  made  to  regulate  the  practice 
of  a  court,  and  not  unreasonable. 

Parke  J.  I  am  of  the  same  opinion.  No  person 
has  a  right  to  be  admitted  an  attorney  of  an  inferior 
court,  unless  he  brings  himself  within  the  terms  of  the 
statute  2  G.  2.  c.  23.  5. 11.,  or  of  the  6  G.  2.  c.  27.  s.  2. 
The  first  of  those  statutes,  by  section  1.,  provides  that 
no  person  shall  be  admitted  to  practise  as  an  attorney  in 
any  of  the  superior  courts,  or  in  any  other  court  of  record 
in  England^  unless  he  shall  be  sworn,  admitted,  and  en- 
rolled as  thereby  required  ;  and  then,  in  ss.  2.  and  6.,  it 
directs,  that  the  judges  of  the  inferior  as  well  as  the 
superior  courts  shall  be  authorized,  before  thej'  shall 
admit  such  person,  to  examine  him  touching  his  fitness 
and  capacity  to  act  as  an  attorney ;  and  if  they  shall  be 
satisfied  that  such  person  is  duly  qualified  to  be  admitted 
to  act  as  an  attorney,  then,  and  not  otherwise,  they  are 
to  admit  him :  and  by  s.  5.  it  is  further  provided,  that  no 
person  shall  be  permitted  to  act  as  an  attorney,  unless  he 
shall  have  served  a  clerkship  of  five  years.  The  6  G.  2. 
c.  27-  s.  2.  enacts,  "  That  any  person  admitted  an  attorney 
in  any  of  his  majesty's  courts  of  record  at  Westminster^ 
shall  be  capable  of  being  admitted  to  practise  as  an 
attorney  in  any  inferior  court  of  record,  provided  such 
person  be  in  all  other  respects  capable  and  (qualified  to 
be  admitted  an  attorney  according  to  the  usage  and 

custom 
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custom  of  such  inferior  court."     Now  it  seems  to  me        1832. 

there  is  an  objection  to  the  form  in  which  this  mandamus        

IS  prayed,  vi2.  that  it  is  to  admit  the  party  to  practise        dgahut 

1  rrti  1         ,  The  Sberifik 

as  an  attorney  in  the  court  Ihe  utmost  that  he  can  of  Tobk. 
have  a  right  to  is  to  be  examined  by  the  judges  of  the 
inferior  court,  for  they  have  the  power  to  refuse  to 
admit  him,  if  upon  examination  he  is  found  not  to  be 
skilful  and  honest  But,  supposing  that  objection  to  be 
got  over,  the  question  is,  whether  this  Court  has  any 
power  to  issue  a  mandamus  to  the  sherifis  and  protho- 
notary  to  admit  a  person  to  practise  as  an  attorney  who, 
according  to  the  ancient  usage  and  custom  of  their  court, 
is  not  admissible.  The  usage,  since  S  &  4  Ph.  4f  -3f*} 
has  been  to  admit  four  attomies  only  to  practise  in  this 
court  The  by-law  then  made  is  not  bad  as  being  in 
restriction  of  trade,  for  it  cannot  be  shewn  that  this  per- 
son had,  at  common  law,  any  right  to  be  admitted  to 
practise  as  an  attorney  in  this  court,  whereas  all  persons 
have,  by  common  law,  a  right  to  exercise  their  industry 
in  carrying  on  trade;  and  a  corporation  cfinnot  re- 
strain the  common  law  right  to  trade,  unless  there  be  an 
immemorial  usage  warranting  that  restriction.  Those 
who  had  the  power  of  regulating  the  proceedings  of  this 
court,  had  a  right  to  impose  any  reasonable  conditions 
on  persons  applying  to  practise  there,  and  it  appears  to 
me  impossible  to  say  that  the  limitation  here  imposed 
was  unreasonable,  since  it  is  one  allowed  in  other  courts^ 
and  which  has  been  recognised  by  the  legislature. 

Taunton  J.  I  am  of  the  same  opinion.  Every 
court  of  justice  has  a  right  to  regulate  its  own  pro- 
ceedings, and  it  is  in  respect  of  that  power,  that  the 
courts  of  quarter  sessions  exclude  attornies  from  being 

Vol.  III.  3  E  heard 


782  CASES  IK  TRINITY  TERM 

18S2.  heard  where  barristers  are  present.  And  so  this  court, 
in  Collier  ▼.  Hicks  (a),  where  a  party,  being  an  attorney, 
against  entered  a  police  office  with  an  informer,  for  the  avowed 
of  Yobs.  purpose  of  acting  as  his  attorney  and  advocate,  held, 
that  the  magistrate  had  a  right  to  exclude  him  from  the 
room  in  consequence  of  his  persisting  so  to  act.  Tie 
by-law,  which  was  made  so  far  back  as  the  reign  of 
Philip  and  Mary^  is  not  contrary  to  any  rule  of  law, 
for  attomies  of  this  court  have  not,  by  common  law, 
any  right  to  practise  in  the  inferior  courts ;  and  by  the 
statute  6  G.  2.  c.  27.  5.  2.,  they  have  not  a  general,  but 
a  limited  right  only,  that  is,  provided  that  they  be 

0 

capable  and  qualified  to  be  admitted  according  to  the 
usage  and  custom  of  such  inferior  court.  The  usage 
and  custom  of  this  particular  court  since  the  S  8c  4  Ph,  If 
M.9  has  been,  that  there  shall  not  be  more  than  four 
attomies  admitted  to  practise  in  it.  Smithy  therefore, 
according  to  that  usage,  was  not  capable  and  qualified 
to  be  admitted.  For  these  reasons,  I  think,  that  the 
rule  for  a  mandamus  should  be  discharged. 

Rule  discharged. 
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Doe  dem.  Fishea  against  Saunders.  Thwrtda^, 

^  June  7th. 

'JTALFOURD  had  obtained  a  rule  to  shew  cause  why  ATerdictwas 
the  lessor  of  the  PlaintifiP  should  not  be  at  liberty  pUintiffatthe 
to  proceed  on  the  verdict  obtained  by  him  in  this  case,  ^t*tuW^to 
unless  the  defendant  should  consent  to  a  new  order  of  •  '•'"^^nee,  the 

award  to  be 

reference,  to  be  drawn  up  at  the  expence  of  the  lessor  "•**«  ®"  ^ 

before  the  flrst 

of  the  plaintiff,  on  the  same  terms  as  had  been  agreed  ^i  of  Eauer 

term,  Jlphi 

upon  at  the  assizes.     This  was  an  action  of  ejectment,  16th.    The 
grounded  on  an  alleged  breach  of  a  covenant  to  repair,  plaintiff  left  the 
At  the  last  Spring  assizes  at  Gloucester ^  on  the  Slst  of  his  own  retU 
Marchj  the  cause  came  on  for  trial,  and  a  verdict  was  fi,^*directe? 
taken  for  the  plaintiff,  subject  to  the  award  of  a  barrister,  *?•  •««."'•  •^ 

*^  '        •'  '  the  astise 

who  was  to  determine  all  matters  in  difiPerence,  and  par-  towntoobtajn 

the  order  of 

ticularly  whether  or  not  the  premises  were  in  repair  on  reference,  and 

send  it  him. 

the  day  of  the  demise;  if  they  were,  the  verdict  was  to  On  the  4th of 
be  entered  for  the  defendant,  with  costs;  if  not,  the  again' written  to 
arbitrator  was  to  direct  what  repairs  should  be  done,  and  g^^^g  thlT' 
by  what  time;  and  if  they  were  completed  in  time,  the  J^'onb^- 
defendant  was  to  have  a  verdict,  but  pay  the  costs;  »««,  andre- 

'  ^  ^  '  turned  on  the 

Otherwise,  the  plaintifiP  to  have  judgment,  and  a  writ  of  i**^»  ^^^"^  he 

^  ^  J      &         •»  found  that  the 

possession.    Immediately  after  the  verdict  was  taken,  the  order  of  re- 

ference  had  not 

attorney  for  the  lessor  of  the  plaintiff  left  Gloucester^  and  been  sent,  and, 
returned  to  Bristol^  where  he  resided,  havmg  given  in-  he  wasnoTable 
structions   to    his   agents  at  Gloucester  to   obtain  the  thetim'efor 
order  of  reference  from  the  associate,  and  send  it  to  ^J^JJ  had  ex- 
Bristol ;  and  he  afterwards  wrote  to  the  ai^ents  to  the  ?'1?** ,  "^^ 

^  defendant  hav- 

same    effect.     On   the    4th   of  April  (the   Gloucester  ing  declined 

•ubmitting  to 

assizes  not  being  then  over),  he  left  Bristol  on  business,  e  new  order  of 

reference  ooitM 
former  terms,  this  Court  refused  to  grant  a  rule  enabling  the  plaintiff  to  proceed  iqpoB 
his  verdict  in  default  of  such  submission. 

3  E  £  and 
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18S2.       and  did  not  return  till  the  Uth.     On  the  16th  (having 
J     ~       found  that  the  order  of  reference  had  not  been  sent 

Dos  dem. 

FisHKR       over  according  to  his  desire),  he  wrote  to  the  agents  at 

againti 

Saundim.  Gloucester^  but  learned  .by  their  answer,  received  on  the 
19th,  that  they  had  not  obtained  the  order.  On  the 
same  day  he  wrote  to  his  agents  in  London  to  procure 
it  He  received  it  on  the  28th,  and  tie  then  found  that 
the  award  was  to  have  been  made  on  or  before  the  first 
day  of  Easier  term,  April  16th.  Immediately  on  re- 
ceiving the  order  of  reference,  he  wrote  to  the  de» 
fendant's  attorney,  stating  the  facts,  and  offering  to 
consent  to  a  rule  for  a  new  reference ;  but  this  was  not 
agreed  to. 

jF.  Pollock  now  showed  cause,  and  distinguished  this 
case  from  Woolley  v.  KeUy  (a),  where  the  reference  had 
gone  off  without  any  fault  of  the  plaintifi^  the  arbitrator 
having  declined  to  proceed,  on  finding  that  he  had  been 
consulted  in  the  cause.  [Lord  Tenterden  C.  J.  Here 
it  was  the  plaintiff's  own  fault.] 

Talfourd  contr^,  contended,  that  as  the  term  had  fol- 
lowed so  closely  upon  the  time  of  making  the  order  of 
Tim  priuSi  the  lessor  of  the  plaintiff  might  reasonably 
claim  the  assistance  of  the  Court 

Per  Curiam  {b).     It  was  the  plaintiff's  fault  that  the 

arbitration  did  not  proceed;  the  attorney  went  away 

and  deserted  the  cause.     The  rule  must  be  discharged, 

and  the  plaintiff  may  take  the  cause  down  again  for 

trial. 

Rule  discharged. 

(a)  1  ^.  j-  C.  68.     See  Taylor  y.  Gregory,  9  S.  j;  Ad.  774. 
(6)  Lord  Tmterdm  C.  J.,  IMtledalt,  Parke,  and  Taunion  Jf. 
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Doe  dera.  Da  vies  against  Eyton,  i%ursday, 

Junt  7th. 

/^AMPBELLj  in  a  former  term,  obtained  a  rule  on  A  party  re- 

v^  taioed  attcmiies 

behalf  of  the  lessor  of  the  plaintiff,  calling  on  Messrs.  to  proMcute  an 
Shearman  and  Freeman^  attornies  of  this  Court,  to  shew  2>.,  and  shewed 
cause  why  they  should  not  pay  the  defendant  215/.  (costs  wimnot  for  so 
on  withdrawing  the  record  in  this  cause  at  the  assizes),  of  IT^Irncy^pur- 
and  why  they  should  not  deposit  in  the  hands  of  the  ^*°"*"l,*^*^j. 
Master  a  power  of  attorney  mentioned  in  the  rule,  and  ^«  attornies, 

believing  it 

supposed  to  have  been  forged.     It  appeared  that  the  genuine,  took 

the  cause  to  the 

attornies  had  been  employed  to  prosecute  this  action  assises  but 
(which  was  for  the  recovery  of  some  freehold  property)  withdraw^ 
by  a  person  named  Collier^  who  told  them  that  he  was  ^^  y^^  ^^ 
authorised  so  to  retain  them  by  the  lessor  of  the  plain*  Jh^*]^^**^  ' 
tiff,  an  officer   in   the  army,   then   in   the  Mauritius.  *nd'ras  abroad 

"^  during  these 

Collier  afterwards  left  with  them  a  power  of  attorney,  proceedings, 

disavowed  them 

purporting  to  be  signed  by  the  lessor  of  the  plaintiff,  on  his  return, 

allying  the 

and  to  authorise  Collier  to  institute  the  proceedings  on  power  of  attor- 

bis  behalf.     The  attornies  took  the  cause  to  the  assizes  fo^ery;  and 

for  trial,  but,  by  the  advice  of  counsel  on  a  consult*  moUon^by  htei 

ation,   withdrew   the   record,   on   which    occasion   the  ®"^*"^*^« 

'  '  ,  attornies  to  pay 

defendant's  costs  were  as  above  stated.     Davies^  the  t^«.«»to»-D» 

giving  security 

lessor  of  the  plaintiff,  afterwards  returned  to  Englandj  ^  ^pay  them 

the  amount  if 

and  denied  having  given  any  authority  to  Collier ^  or  they ^ould  sue- 

,  .  ,    .  ,  .      ceed  in  an  issue 

executed  any  power  of  attorney ;  and  it  was  stated  in  which  the  Court 
his  affidavit  and  others,  in  support  of  the  rule,  that  the  which  tbe^at.^'^ 
signature  to  this  instrument,  and  the  attestation,  were  ut'^i^ntiffTand 
forged.     The  rule  had  been  enlarged  to  give  Messrs.  ^  tn^*htth*' 
Shearman  and  Freeman  time  to  find  Collier^  from  whom  or  not  the  eject- 

ment  was  com- 

they  expected  to  gain  information  respecting  his  sup-  menoedor 

carried  on  with 
S  E  3  posed  the  privity  of  JO. 
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18S2.        posed  authority  to  institute  proceedings;  but  he  had 
"     T       not  been  met  with. 

DoK  dem. 
Datus 
agaifui  ,  • 

JLrton.  .  Sir  James  Scarlett  and  Kelfy  now  shewed  cause  on 
behalf  of  the  attomies,  and  contended  that  they  were  not 
liable,  at  least  upon  this  summary  application ;  and  they 
relied  upon  the  dictum  of  Holt  C.  J.,  in  an  Anonymous 
case,  1  Salk,  86.  (a),  that  *^  where  an  attorney  takes  upon 
him  to  appear,  the  Court  looks  no  further,  but  proceeds 
as  if  the  attorney  had  sufficient  authority,  and  leaves  the 
party  to  his  action  against  kimJ^ 

■ 

Campbell,  for  the  lessor  of  the  plaintiff,  insisted  that 
the  attornies  were  bound  to  pay  the  costs,  and  might 
have  their  action  against  Davies  for  the  amount,  if  they 
should,  at  any  time,  be  in  a  condition  to  prove  him 
liable. 

WhateUy,  for  the  defendant  (contending,  however, 
that  that  party  was  not  under  the  necessity  of  appear- 
ing), cited  Robson  v.  Eaton  (b)  as  an  authority  to  shew 
that  the  attornies  were  liable,  even  if  they  had  been  de- 
ceived by  a  forged  power  of  attorney. 

T^e  Court  (c)  said  there  was  strong  reason  to  believe 
that  the  action  had  been  carried  on  without  authority, 
but  they  would  not  absolutely  exclude  Messrs.  Shear^ 
man  and  Freeman  from  proving  the  contrary  if  they 
should  be  able  to  do  so.  They,  therefore,  ordered  that 
Messrs.  Shearman  and  Freeman  should  pay  the  defend- 
ant 215/.,  and  costs  of  his  appearance,  to  be  taxed  by 

(a)  And  gee  1  Keb,  89.,  pi.  65,  (b)  1  T.  R.  69. 

(c)  Lord  Tenierden  C.  J*,  LUtiedalct  Farke,  and  Taunionjt. 

the 
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the   Master,  upon  the  lessor  of  the  plaintiff  giving        1832. 
security,  to  the  satisfaction  of  the  Master,  to  refund  the        — - 

DoK  denu 

money  in  case  they  should  succeed  on  the  trial  of  an  Datiu 
issue  in  which  they  were  to  be  plainti£&,  and  the  lessor  Ettov. 
of  the  plaintiff  defendant,  on  the  question,  whether  or 
not  this  action  was  commenced  or  carried  on  with  the 
authority  or  privity,  directly  or  indirectly,  of  the  lessor 
of  the  plaintiff;  the  plaintiffs  in  such  feigned  issue  to 
proceed  to  trial  without  delay ;  the  power  of  attorney  to 
remain  in  the  hands  of  Messrs.  Shearman  and  Freeman, 
the  lessor  of  the  plaintiff  being  at  liberty  to  inspect  and 
take  a  copy  of  it ;  and  that  until  the  said  feigned  issue 
should  be  determined,  the  first-mentioned  rule  should 
stand  enlarged  (a). 

(a)  The  lettor  of  the  pUintiff  give  the  Kcuriiy  required,  eod  the 
defendant  taxed  his  costs  of  appearing  on  this  motion.  Messrs.  Shearman 
and  Freeman  did  not  pay  the  money,  or  proceed  to  try  the  feigned  issue. 
In  Hilary  term,  1853,  Whateleyf  on  behalf  of  the  defendant,  obtained  a 
rule  nin  for  an  attachment  against  them  for  nonpayment  of  the  costs  of 
the  ejectment,  and  of  appearing  on  the  motion,  and  that  role  was  in  the 
same  term  made  absolute. 


3E  4 
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18S2. 


Edwards  against  Buchanan. 


w^'^f-y^^ 


A  SSUMPSIT  by  the  plaintiflP  as  manager  of  the 
Manchester  &nd  Liverpool  district  banking  company, 
established  by  virtue  of  the  act  7  G.  4.  c.  46.,  on  a 
promissory  note.  Plea,  general  issue.  At  the  trial 
before  Bdland  B.  at  the  Summer  assizes  for  Chester 
1831,  the  plaintiff  gave  in  evidence  a  copy  of  the  return 
made  to  the  stamp-office  by  the  company,  pursuant  to 
5. 4.  of  the  act,  to  shew  that  the  names,  places  of  abode, 
and  titles  of  office  of  two  public  officers  of  the  co- 


By  7  G.  4. 
c.  46. »  WU" 
powering  oer- 
tain  corporm- 
tioDs  or  co» 
partnerships  to 
carry  on  the 
business  of 
banking,  it  is 
enacted  that 
before  any 
such  corpora- 
tion, &C.,  shall 
Issue  bills  or 
notes,  or  \Mk% 
up  money  on 

IS^tccount*"''   pai'tnership,  had  been  duly  delivered  to  the  commis- 

shall  be  made 
out  by  the 
secretary  or 
other  person 
being  one  of 
the  public 
officers  next 
mentioned, 
containing, 
among  other 
things,  Uie 
names  and 
places  of  abode 


sioners  of  stamps,  as  required  by  that  section.  In  that 
return,  the  plaintiff  was  described  as  ^^  general  manager" 
of  the  company.  The  return  bore  date  on  the  14th  of 
April  1831.  The  present  action  was  commenced  in 
Michaelmas  term  1830.  It  was  objected,  on  behalf  of 
the  defendant,  that  the  return  made  in  1831,  did  not 
prove  the  plaintiff  to  have  been  manager  in  1830.  The 
of  two  or  more   plaintiff's  counsel  then  offered  parol  evidence  of  the 

members  of 

such  corpora-      appointment,  but  the  learned  Judge  was  of  opinion,  that 

tion,  &c.,  who 

shall  have  been   by  the  4th  and  5th  sections  of  the  act  (a),  no  evidence 

appointed  pub-  ^ 

Uc  officers  of 

thereof,  and 

in  whose  lyunes  the  corporation  shall  sue  and  be  sued ;  such  account  to  be  annually  re* 
turned  to  tBe  stamp-office  between  certain  days,  and  a  copy  thereof  to  be  evidence  of  the 
appointment  of  such  officers.  In  an  action  brought  by  such  officer  on  behalf  of  a  banking 
company,  the  return  to  the  stamp>office  is  not  the  only  admissible  evidence  of  his  being  one 
of  the  public  officers,  but  it  nuiy  be  proved  aliunde. 

(a)  The  material  parts  of  the  act  are  as  follows  :  — 
Sect.  1.  enables  copartnerships  of  more  than  six  persons  to  carry  on 
business  as  bankers,  at  the  distance  of  more  than  sixty-fi?e  milea  from 
London,  on  certain  conditions. 

Sect.  4.  enacts,  that  before  any  such  corporation  or  copartnership,  ex- 
ceeding the  Qumber  of  six  persons,  in  England,  shall  begin  to  isaucany 

billa 
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of  that  fact  was  admissible,  except  the  return;  and  the        18S2. 

plaintiff  was  nonsuited.     A  rule  nisi  was  obtained  in       """"^ 

the  loiiowing  term,  for  setting  aside  tn^  nonsuit,  and       aganui 

tor  a  new  trial. 

i7.  H,  LUyd 

bills  or  notes,  or  borrow,  owe,  or  take  up  any  money  on  their  bills  or  J  V^  Ck it^^^Gj 
notes,  an  account  or  return  shall  be  made  out,  according  to  the  fprm  con- 
tained in  the  schedule  marked  (A)  to  this  act  annexed,  wherein  shall  be 
set  forth  the  true  names,  title,  or  firm  of  such  intended  or  existing  oorpo- 
ratjon  or  copartnership,  and  also  the  names  and  places  of  alx>de  of  all  the 
members  of  such  corporation,  or  of  all  the  partners  concerned  or  engaged 
in  such  copartnership,  as  the  same  respectively  shall  appear  on  the  books 
of  such  corporation  or  copartnership,  and  the  name  or  firm  of  every  bank 
or  banks  established,  or  to  be  established,  by  such  corporation  or  copart- 
nership, and  also  the  names  and  places  of  abode  of  two  or  more  persons, 
being  members  of  such  corporation  or  copartnership,  and  being  resident  in 
£ngland,  who  shall  have  been  appointed  public  officers  of  such  corporation 
or  copartnership,  together  with  the  title  of  office  or  other  description  of 
every  such  public  officer  respectively,  in  the  name  of  any  one  of  whom 
such  corporation  shall  sue  and  be  sued  as  hereinafter  provided,"  &c. 
**  And  every  such  account  or  return  shall  be  delivered  to  the  commission- 
ers  of  stamps,  at  the  stamp-ofEce  in  London,  who  shall  cause  the  same  to 
be  filed  and  kept  in  the  stamp- office,  and  an  entry  and  registry  thereof  to 
be  made  in  a  book  or  books  to  be  there  kept  for  that  purpose,"  &c. 

Sect.  5.  enacts,  *^  That  such  account  or  return  shall  be  made  out  by  the 
secretary  or  other  person,  being  one  of  the  public  officers  appointed  as 
aforesaid,  and  shall  be  verified  by  the  oath  of  such  secretary,  or  other 
public  officer,  taken  before  any  justice  of  the  peace,  &c.,  and  that  such 
account  or  return  shall  between  the  28th  day  of  Fei/ruary  and  the  S5th 
day  of  March  in  every  year,  after  such  corporation  or  copartnership  shall 
be  formed,  be  in  like  manner  delivered  by  such  secretary,  or  other  public 
officer  as  aforesaid,  to  the  commissioners  of  stamps,  to  be  filed  and  kept 
in  the  manner  and  for  the  purposes  as  hereinbefore  mentioned." 

Sect  6.  enacts,  **  That  a  copy  of  any  such  account  or  return  so  filed  or 
kept,  and  registered  at  the  stamp  office,  as  by  this  act  is  directed,  and 
which  copy  shall  be  certified  to  be  a  true  copy,  under  the  hand  or  hands 
of  one  or  more  of  the  commissioners  of  stamps  for  the  time  being,  upon 
proof  made  that  such  certificate  has  been  signed  with  the  handwriting  of 
the  person  or  persons  making  the  same,  and  whom  it  shall  not  be  neces- 
sary to  prove  to  be  a  commissioner  or  commissioners,  shall  in  all  proceed- 
ings, civil  or  criminal,  and  in  aU  cases  whatsoever,  be  received  in  evidence 
as  proof  of  the  appointment  and  authority  of  the  public  officers  named  in 
such  account  or  return,  and  also  of  the  fact,  that  all  persons  named  therein 
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J  8S2.  j;  H.  Uxyd  in  this  term  shewed  cause.     Parol  eri- 

J"~  dence  of  the  appointment  was  properly  rejected.     By 

a^aimt       .gect  9.  of  the  statute*  all  actions  are.  from  and  after  the 

BUCUANAK. 

passing  of  the  act,  to  be  commenced  and  prosecuted  in 
the  name  of  one  of  the  public  officers  nominated  as  afore" 
said.  That  must  allude  to  the  enumeration  of  members 
and  officers  made  out  and  returned  to  the  stamp-office^  as 
required  by  sect  4. :  no  other  nomination  is  mentioned 
in  the  act  Parol  evidence,  even  if  admitted,  that  the  party 
was  appointed,  and  acted  as  an  officer,  would  not  be  suf- 
ficient, for  to  be  duly  appointed  an  officer  he  must  be  a 
member,  and  that  could  only  be  shewn  by  his  name  and 
place  of  abode  appearing  on  the  return.  The  mere 
appointment  of  an  officer  at  some  time  before  the  com- 
mencement of  the  action,  would  not  prove  that  he  con- 
tinued so  at  that  period,  for  the  officers  may  be  changed; 
and  sect.  8.  provides  for  the  making  of  additional  re- 
turns in  that  event  The  act  is  very  particular  in  its 
limitations,  and  one  of  its  main  objects  is  perfect  pub- 

as  members  of  such  corporation  or  copartnership  were  members  thereof  at 
the  date  of  such  account  or  return.*' 

Sect  9.  enacts,  *<  That  all  actions  and  suits,  and  also  all  petitions  to  found 
Aoy  commission  of  bankruptcy  against  any  person  or  persons  who  may  be 
ftt  any  time  indebted  to  any  such  copartnership,  carrying  on  business  under 
the  provisions  of  this  act,  and  all  proceedings  at  law  or  in  equity  under 
any  commission  of  bankruptcy,  and  all  other  proceedings  at  law  or  in 
equity  to  be  commenced  or  instituted,  for  or  on  behalf  of  any  such  co- 
partnership, against  any  person  or  persons,  bodies  politic  or  corporate,  or 
others,  whether  members  of  such  copartnership  or  otherwise,  for  reoorering 
any  debts,  or  enforcing  any  claims  or  demands  due  to  such  copartnership, 
or  for  any  other  matter  relating  to  the  concerns  of  such  copartnership, 
shall  and  lawfully  may,  from  and  after  the  passing  of  this  act,  be  com- 
menctd  or  instituted,  and  prosecuted  in  the  name  of  any  one  of  the  public 
officers  nominated  as  aforesaid,  for  the  time  being,  of  such  copartnership, 
as  the  nominal  plaintiff  or  petitioner  for  and  on  behalf  of  such  copartner- 
ship." And  such  officer  shall  in  like  manner  be  made  defendant  in 
actions,  &c.  against  such  copartnerthip. 

licity 
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licity  with  respect  to  the  composition  of  these  new  co-       1BS2. 
partnerships. 


J.Jervisj  contra.  The  provisions  of  sect  4.  refer 
entirely  to  the  power  which  these  companies  were  to 
exercise  of  issuing  notes,  or  borrowing,  owing,  or  taking 
up  money  on  their  bills  or  notes.  That  clause  imposes 
no  restriction  with  regard  to  the  bringing  of  actions. 
[Lord  Tenterden  C.  J.  Actions  can  only  be  brought 
by  the  public  officers  there  mentioned.]  The  words  in 
sect  9.,  that  all  proceedings  at  law  shall  and  may  be 
instituted  *^  in  the  name  of  any  one  of  the  public  officers 
nominated  as  (zforesaid  for  the  time  being  of  such  co- 
partnership," are  not  connected  with  the  fourth  section. 
Probably  they  referred  to  some  intermediate  clause,  which 
was  afterwards  struck  out  But,  assuming  the  return  to 
have  been  the  proper  evidence  that  the  plaintiff  was  a 
public  officer  entitled  to  sue,  it  is  not  the  only  evidence. 
The  affidavit  filed  at  the  stamp-office  by  the  proprietor 
of  a  newspaper,  under  38  G.  3.  c.  78.  (or  a  certified 
copy  of  it,)  is  made  evidence  of  proprietorship,  by  s.  9. 
of  that  statute,  which  in  some  degree  resembles  s.  6.  of 
the  present  act ;  but  there  is  no  doubt  that  such  pro- 
prietorship may  be  proved  aliunde. 

Lord  Tenterden  C.  J.  It  appears  that  in  this  case 
the  copy  of  the  return  to  the  stamp-office  made  pur- 
suant to  the  statute,  would  not  answer  the  purpose  for 
which  it  was  produced,  of  shewing  that  the  action  was 
commenced  by  a  public  officer  of  the  company ;  and 
parol  evidence  of  the  plaintiff's  appointment  was  then 
offered,  to  prove  that  he  was  a  public  officer  at  the  time 
of  bringing  the  action.  The  learned  Judge  rejected 
that  proof,  supposing  that  the  reception  of  it  was  pre- 
cluded 
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1832,  eluded  by  the  fourth  and  sixth  sections  of  the  statute; 
^  and  the  question  is,  whether  or  not  he  was  riirht  in  so 

againt:  doiHg.  We  are  all  of  opinion  that  the  act  does  not 
i^ake  the  return  the  only  admissible  evidence,  and  that 
the  parol  testimony  ought  to  have  been  received.  The 
rule  will  therefore  be  absolute. 

Pars:£  J.  The  fourth  section,  in  speaking  of  the 
account  to  be  made  out  according  to  the  form  there  pre- 
scribed,  treats  only  of  the  requisites  which  are  to  be 
fulfilled  before  the  company  shall  issue  or  take  up 
money  upon  their  bills  or  notes.  The  ninth  directs 
that  actions  and  suits  shall  be  prosecuted  and  defended 
by  oHe  of  the  public  ofiicers  ^*  nominated  as  afore- 
said."    That  must  mean   appointed;   and   in   an  in- 

i 

tervening  section  between  this  and  the  fourth  (sect  5.), 
it  is  enacted  that  the  return  to  the  stamp-office,  di- 
rected in  the  latter  part  of  sect.  4.,  shall  be  made  by 
the  secretary  or  other  person,  ^'  being  one  of  the  pub- 
lic officers  appointed  as  aforesaid."  By  this  section, 
therefore,  it  is  clear  that  the  officer  may  be  appointed, 
and  act,  previously  to  the  return,  for  the  officer  himself 
is  to  make  the  return.  And  the  act  evidently  contem- 
plates that  these  companies,  when  formed,  may  sue  or 
be  sued,  although  the  time  may  not  have  come  for 
making  the  returns. 

Taunton  J.  It  appears  to  me  that  the  object  of 
sect.  4.  is,  that  the  companies  may  enable  themselves  to 
issue  notes,  by  making  out  the  accounts  there  directed  ; 
but  that  this  clause  presumes  the  appointment  of  officers 
to  be  already  made:  and  I  think  that  appointment 
may  be  proved  by  other  evidence  than  the  certified 
copy  of  the  return.    Sect.  9.  enacts,  that  all  actions 

shaU 
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shall  be  bronght  by  the  public  officers  "  nominated  as        1832. 
aforesaid;"  that  is,  appointed,  as  it  is  previously  taken        

Edwards 

for  granted  they  will  have  been.     I  think  it  is  not  es-        agauui 

sential  for  companies,  under  this  act,  to  prove  the  return 

to  the  stamp-office  in  any  actions  but  those  brought  by 

them  upon  bills  issued  by  themselves,  within  the  fourth 

section ;  but  it  is  unnecessary  to  pronounce  an  opinion 

on  that  point  now.     At  all  events,  the  return  was  not 

the  only  medium  of  proof  in  the  present  case. 

Rule  absolute. 


ArMITAGE  against  HaMER.  Friday, 

^  June  8tfa. 

A  SSUMPSIT  by  the  plaintiff  as  one  of  the  public  To  entiUe  • 

JOx.  banking  oom- 

officers  of  the  Huddersfield  Banking  Company,  ac-  pany  to  sue  by 
cording  to  the  form  of  the  statute,  &c.,  against  the  de-  cer  pursuant  to 
fendant  as  drawer  and  indorser  of  a  bill  of  exchange,  itis'suffident' 
Plea,  the  general  issue.  This  cause  was  first  tried  before  I,iai^|J^"™ 
Lord  Tenterden  C.J.,  at  the  London  sittings  after  J^^Jf^^J^ 
Trinity  term  1831,  and  again  (a  new  trial  having  been  "-rf- A  Esq. 

off  &c«  a 

granted  on  affidavit)  before  the  Lord  Chief  Justice,  at  "  public  offi- 
cer" of  the  co« 
the  sittings  after  the  following  Michaelmas  term.     By  partnership:  at 

the  Lord  Chief  Justice's  note  of  the  former  trial  (which  sence  of  proof 

was  read  on  this  by  order  of  the  Court),  it  appeared  specific  officeT^ 

that,  on  the  former  occasion,  a  return  to  the  stamp-  p^uJn'l^^^j 

office,  pursuant  to  the  act  7  G.  4.  c.  46.  (a),  was  pro-  ^•.„^"2^, 

appointed  for 
the  purpose  of  suing  and  being  sued. 
The  right  of  such  company  to  sue  by  its  publi<!  officer  is  not  defeated  if  it  appear  that,  in 
the  retiun  to  the  stamp  oifice,  the  places  of  abode  of  one  or  more  partners  are  omitted,  there 
being  no  evidence  that  the  return  Yaries  in  this  respect  from  the  company's  books.  And 
if  such  proof  were  given,  senMe  that  the  return,  if  correct  as  to  the  pubUc  officers,  would 
still  be  sufficient  to  maintain  the  action. 

(a)  See  page  789.  note  (a),  antd. 

duced. 
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1882.       daced,  to  shew  the  tide  of  the  plaintiff  to  sue  as  the 
""""        public  oflBcer  of  the  company.    The  return,  as  to  the 

Aemitaok 

agnhui  public  officers,  was  as  follows :  —  <*  Names  and  descrip- 
dons  of  the  public  officers  of  the  said  copartnership. 
Joseph  Walker^  Esq.,  of  Lascelles  HaU^  Joseph  Armiiagef 
Esq.,  of  Mtlns  Bridge  House^  both  in  the  county  of 
York.'^  No  other  public  officers  were  mentioned. 
Under  the  head  of  *<  names  and  places  of  abode  of  the 
partners,"  were  some  names  to  which  the  places  of  abode 
were  not  added.  The  company's  books  were  not  pro- 
duced or  called  for  at  either  trial.  It  was  contended, 
on  the  second  trial,  that  the  return  was  not  such  as  the 
act  required,  and  that  the  plaintiff  ought  to  be  non- 
suited, but  the  objections  taken  were  overruled  by  Lord 
TerUerden^  and  the  plaintiff  had  a  verdict  A  rule  nisi 
was  afterwards  obtained  for  a  new  trial,  on  the  grounds 
that  the  return  did  not  state  what  particular  offices  Mr. 
Walker  and  Mr.  Armitage  held  in  the  company;  and 
that,  in  some  instances,  it  did  not  mention  the  places  of 
abode  of  the  partners. 

Sir  James  Scarlett  and  Cressaoell  now  shewed  cause. 
The  defendants  have,  in  this  return,  all  the  information 
that  the  statute  renders  necessary.  Sect.  4*.  requires 
that  the  return  shall  set  forth  the  names  and  places  of 
abode  of  two  or  more  members  of  the  copartnership, 
who  shall  have  been  appointed  public  officers  of  such 
copartnership,  together  with  the  title  of  office  or  other 
description  of  every  such  public  officer  respectively,  in 
the  name  of  any  one  of  whom  such  copartnership  shall 
sue  and  be  sued,  as  provided  in  sect  9.:  and  that  section 
directs  that  actions,  &c.  on  behalf  of  and  against  such  co- 
partnerships, shall  be  brought  by  and  against  any  one  of 

the 
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the  public  officers,  nominated  as  aforesaid,  for  the  time        1882. 
being,  of  such  copartnership,  as  the  nominal  plainti£Por       

Akmitaox 

defendant,  on  their  behalf.  The  description  required  in  agamtt 
sect  4.  is  with  reference  to  the  object  there  pointed  out,  of 
suing  or  being  sued ;  *^  public  officer"  means  a  public  re- 
presentative for  those  purposes ;  and  it  is  sufficient  that  he 
be  described  as  such,  unless  he  holds  any  other  specific 
office,  in  which  case  he  b  to  be  designated  by  that.  But 
it  is  not  necessary  that  he  should  hold  any  other  office, 
nor  is  it  to  be  assumed  that  he  does.  If  it  had  been  ex- 
pressly stated  that  the  plaintiflT  was  appointed  a  public 
officer  of  the  company  for  the  purposes  of  suing  and 
being  sued,  that  would  have  been  sufficient;  and  the 
same  is  to  be  inferred  when  the  description  is  ^*  public 
officer"  and  nothing  more. 

Boich  contr^.  It  has  been  decided  in  Edwards  v. 
Buchanan  (a),  that  if  the  return  be  not  sufficient,  the 
appointment  of  a  party  as  public  officer  of  a  banking  com- 
pany may  be  proved  by  parol ;  but  here,  no  parol  evi- 
dence was  given.  Then  was  the  return  sufficient  ?  Un- 
less made  according  to  the  statute  it  is  no  return.  Now, 
by  the  statute,  the  places  of  abode  of  all  the  partners  are 
to  be  returned ;  and  this  is  of  importance^  because  every 
individual  is  liable  for  the  partnership  debts.  iParke  J. 
If  this  objection  had  been  pressed  at  the  trial,  the  com- 
pany's books  might  have  been  referred  to,  to  see  whether 
the  return  corresponded  with  them.  The  act  requires 
the  names  and  places  of  abode  to  be  returned  only,  *^  as 
the  same  respectively  shall  appear  on  the  books  of  such 
corporation  or  copartnership."]  The  plaintiff  should, 
have  shewn  that  they  were.     A/ to  the  other  objection, 

(a)  Antdi  p«789. 
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18S2.       sect  4.  directs,  that  the  return  shall  contain  the  names 
,  and  places  of  abode  of  two  or  more  members  who  shall 

agfiuui  have  been  appointed  public  officers,  "  together  with  tlie 
title  of  office  or  other  description  of  every  such  public 
officer  respectively."  This  evidently  contemplates  some- 
thing additional  to  the  mere  mention  of  the  parties  as 
public  officers.  Besides,  the  return  here  only  names 
two  persons  as  public  officers,  and  none  as  bearing  any 
specific  office ;  yet  there  must  be  some  persons  of  this 
latter  description  in  such  a  company.  The  act  mentions 
several,  as  the  cashier  or  accountant,  and  the  secretary. 
[Lord  Tenterden  C.  J.  The  company  may  not  tliink  it 
expedient  to  name  those  as  officers  to  sue  and  be  sued.] 
By  sect.  10.  an  action  brought  by  one  public  officer  and 
tried,  may  be  pleaded  in  bar  of  another  action  brought 
for  the  same  cause  by  any  other  public  officer  of  the 
same  company.  The  plalntifiP  ought  to  describe  him- 
self so  as  to  enable  the  defendant  to  plead  this  with 
precision. 

Lord  Tenterden  C.  J.  With  regard  to  the  objec- 
tion, that  in  some  instances  the  places  of  abode  of  the 
partners  are  not  specified  in  the  return,  I  think  all 
the  act  requires  is,  that  the  names  and  places  of  abode 
be  specified  as  they  appear  on  the  books.  Non  constat, 
in  this  case,  that  they  were  not :  and  if  it  were  other- 
wise, I  think  it  would  be  going  a  great  way  to  say  that 
the  omission,  in  any  one  instance,  of  a  partner's  place  of 
abode  would  make  the  return  void.  Then  it  is  said 
that  in  this  return  no  character  is  given  to  Mr.  Walker 
and  Mr.  Armitage  but  that  of  *^  public  officers  of  the 
copartnership."  The  act  requires  that  the  return  shall 
contain  the  names  and  places  of  abode  of  two  or  more 

persons. 
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persons,  being  members  of  such  copartnership,  who  18^ 
shall  have  been  appointed  public  officers,  together  with  """" 
the  title  of  office,  or  other  descriptions  of  every  such        ngm 

Ham 

public  officer  respectively.  But  it  does  not  appear  that 
these  parties  had  any  other  title  than  that  of  public 
officers ;  if  so,  no  other  "  title  of  office"  could  be  added 
to  their  names:  and  the  ^^  other  description"  of  each  is 
given.  I  am  therefore  of  opinion,  that  the  return  was 
sufficient. 


LiTTLEDALE  J.     I  am  of  the  same  opinion.     I  think 
the  entry  of  each  partner's  place  of  abode  is  not  a  con- 
dition precedent  to  the  right  of  the  officers  to  recover  in 
the  name  of  the  company.     As  to  the  description  of  the 
officers,  it  appears  to  me  that  the  general  designation  of 
them  in  this  return  is  no  ground  of  objection.     If  more 
were  required,  it  might  sometimes  be  difficult  to  express, 
without  many  lines  of  description,  the  functions  exer- 
cised by  a  particular  officer.     All  that  is   required  by 
sect.  9.  is,  that  actions  be  commenced  and  prosecuted  in 
the  name  of  "  any  one  of  the  public  officers  nominated 
as  aforesaid  for  the  time  being;"  I  think,  therefore,  that 
the  return,  as  proved  on  the  trial,  was  sufficient. 

* 

*  Parke  J.'    I  am  of  the  same  opinion.     I  do  not  mean 
to  say,  that  even  if  it  had  been  proved  that  the  return, 
in  omitting  the  places  of  abode  of  some  niembers,  had 
not  corresponded  with  the  books,  that  would  have  been 
a  valid  objection  to  the  plaintiff's  right  to  recover :  my 
present  opinion  is,  that  it  would  not :  and  I  think  it  would 
be  very  inconvenient  if  a  company  like  this,  suing  by 
its  public  officer,  were   on   every  occasion  obliged  to 
produce  its  books  to  shew  that  the  return  was  correct. 

Vol.  III.  8  F  It 
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1832.        It  appears  to  me,  that  the  certified  copy  produced  from 

,  the  stamp-office  in  this  case,  contained  sufficient  pioof 

ogaimai        of  the  authority   of  the  public  officers  to   sue  under 

the  statute;  and  that  the  action,  therefore,  was  raain« 

tainable* 

Taunton  J.  concurred^ 

Rule  discharged. 


Fridi^f  Fox  asainst  Gaunt* 


June^\h* 


to' 


fiuspidoii  ^PRESPASS  for  an  assault  and  false  imprisonmeDt 

has,  on  a  former         The  defendant  pleaded  the  general  issue,  and  several 

*  - 

^^'mia-  pleas  in  justification :  one  of  which  was,  that  an  evil  di»- 
jiuSfioitioDfm-^  P^^sed  person  and  common  cheat,  to  the  defendant  un- 
gfving  him  in      known,  had  obtained  TOods  from  him  on  false  pretences 

charge  to  a  con-  ^  o  r 

stable  without     (the  particulars  of  which  ofience  were  set  out  in  the 

•  justices  ^ 

warrant;  and     plea);  that  the  plainti£P  afterwards,  and  just  before  ike 

there  is  no  dis* 

tinction  in  thb  time  when,  &C.  passed  by  the  defendant's  shop,  and  was 
one  kind  of  pointed  out  to  him  by  the  defendant's  servant  as  the 
and  another^as  Person  who  had  so  obtained  the  goods,  whereupon  the 
rwandfamd,  defendant  having  good  and  probable  cause  of  suspicion, 

and  vehemently  suspecting  and  believing,  that  the  plain- 
tiiF  was  the  person  who  had  committed  the  ofienc^ 
for  the  purpose  of  having  him  apprehended  and  ex- 
amined touching  the  same,  at  the  time  when,  &c.,  gave 
charge  of  him  to  a  peace  officer,  and  requested  such 
officer  to  take  and  keep  him  in  custody  till  he  should  be 
carried  before  a  justice,  and  to  carry  him  before  such 
justice,  to  be  examined  touching  the  premises,  and  dealt 

with 
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with  according  to  law;   on  which  occasion  the  peace        1632. 
officer,  at  the  defendant's  request,  did  so  take  him,  &c. 

Fox 

and  brought  him  before  a  justice  to  be  examined,  &c;  againtt 
and  the  justice,  not  being  satisfied  of  the  plaintiff's 
identity,  discharged  him  out  of  custody,  &c.  Repli- 
cation, de  injuria.  At  the  trial  before  Lord  Tenter^ 
den  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas 
term  18dl,  the  defendant  had  a  verdict  on  the  above 
special  plea.  A  rule  nisi  was  obtained  in  the  following 
term  for  judgment  non  obstante  veredicto,  on  the  ground 
that  a  private  person  could  not  justify  giving  another 
into  custody  on  suspicion  of  a  misdemeanor. 

Hutchinson  and  Heaton  now  shewed  cause.  It  is 
tnie^  the  books  which  treat  of  arrests  by  private  persons 
make  a  distinction  between  misdemeanor  and  felony, 
but  that  seems  applicable  to  misdemeanors  which  merely 
constitute  a  breach  of  the  peace,  where  it  is  clear  that, 
after  the  offence  is  over,  the  arrest  cannot  be  justified ; 
but  offences  partaking  of  the  nature  of  felony,  (as  a 
fraud,  which  borders  upon  theft,)  may  come  under  a 
different  rule.  [Lord  Tenterden  C.  J.  The  distinction 
between  felony  and  misdemeanor  is  well  known  and  re« 
cognised,  but  is  there  any  authority  for  distinguishing 
between  one  kind  of  misdemeanor  and  another  ?]  There 
is  no  direct  authority,  but  in  Hawk.  P.  C.  book  2.  c  12. 
s.  20.  it  is  said  (after  stating  that  ^<  regularly  no  private 
person  can,  of  his  own  authority,  arrest  another  for  a 
bare  breach  of  the  peace  after  it  is  over  "),  "  Yet  it  is 
holden  by  some,  that  any  private  person  may  lawfully 
arrest  a  suspicious  night  walker,  and  detain  him  till  he 
make  it  appear  that  he  is  a  person  of  good  reputation. 
Also  it  hath  been  adjudged,  that  any  one  may  appre^ 

3  F  2  hend 
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1832.  hend  a  common  notorious  cheat  going  about  the  country 
with  false  dice,  and  being  actually  caught  playing  with 

Fox 

againtt  them,  in  order  to  have  him  before  a  justice  of  peace; 
for  the  publie  good  requires  the  utmost  discouragement 
of  all  such  persons ;  and  the  restraining  of  private  per- 
sons from  arresting  them  without  a  warrant  from  a 
magistrate  would  often  give  them  an  opportunity  of 
escaping.  And  from  the  reason  of  this  case  it  seems  to 
follow,  that  the  arrest  of  any  other  offenders  by  private 
persons,  for  offences  in  like  manner  scandalous  and  pre- 
judicial to  the  public,  may  be  justified."  The  same 
doctrine  may  be  inferred  from  Hale's  P.  C  part  2.  c.  10. 
and  ell.  p. 88,  89. 

Lord  Tenterden  C.  J.  The  instances  in  Hawkins 
are  where  the  party  is  caught  in  the  fact,  and  the  ob* 
servation  there  added,  assumes  that  the  person  arrested 
IS  guilty.  Here,  the  case  is  only  of  suspicion.  '  The 
instances  in  Hale^  of  arrest  on  suspicion  after  the  fact 
is  over,  relate  to  felony.  In  cases  of  misdemeanor,  it  is 
much  better  that  parties  should  apply  to  a  justice  of 
peace  for  a  warrant,  than  take  the  law  into  their  own 
hands,  as  they  are  too  apt  to  do.  The  rule  must  be 
made  absolute. 

LiTTLEDALE,  Parke,  and  Taunton  Js.  concurred. 

Rule  absolute. 
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18S2. 


CoRPE  against  Glyn,  Esquire.  Friday, 

June  8th« 

Glyn,  Esquire  against  Corpe. 


rw^ 


I^WO  actions  were  at  issue  between  the  above  parties :  A  dock  com-  ^^i.^y^c^^ 

the  one   by  Corpe  against   Glyn  as   treasurer  of  tborued  iby*"'^'^'^'''^'^  ■•^< 
the  St.  Katharine  Dock  Company,  for  work  and  labour  and  be  su^  by  '  ' 

done  for  the  company  under  a  contract ;  the  other  by  £ft  h^JIIIfliS 
Glyn  as  such  treasurer  a^rainst  Corpe*  for  not  duly  ex-  5?  ^  '*^'®  *" 

•^  -D  ^  '  •'his  own  peraon 

ecuting  such  contract.      Both  causes  were  referred  to  or  goods  by 

reason  of  his 

an  arbitrator,  who  awarded  in  favour  of  the  plaintiff  being  defend. 

ant  in  any  such 

in  the  first,  with  2560/.  damages  and  costs;  and  for  the  action  t  and  all 
defendant  in  the  second,  with  costs.  The  costs  having  by  him  in  pro- 
been  taxed,  and  being,  as  well  as  the  damages,  unpaid,  ^^^^^y  *" 
and  the  order  of  reference  havinc:  been  made  a  rule  of  ■***®"  ^^^  ^^ 

o  company,  were 

Court,  ^  ^  defrayed 

out  of  the 
monies  ap- 
plicable  to  the 

Campbelly  in  this   term,   moved  for  a  rule  to  shew  purposes  of  the 

act     Two 

cause  why  an  attachment  should  not  issue  against  the  actions  between 
defendant  in  the  first  cause  and  plaintiff  in  the  second,  and  (?.,  in  one 
for  non-payment  of  the  sums  awarded ;  or,  a  mandamus  ^eilurer  JL 
to  the  treasurer  and  directors  of  the  company  to  pay  the  ^"^^"^ 
same.     He  contended,  that  the'  act  6  G.  4.  c.  cv.,  (for  Pendant  were 

^         referred  to  an 

making  certain  docks,  &c.  in  the  parish  of  St.  Botolph  arbitrator,  who 

awarded  against 

without  Aldgate,  and  in  the  parish  or  precinct  of  St,  the  treasurer  in 

...  bothy  with  costs. 

Katharine^)  by  which  the  company  was  incorporated,  Thecosuand 
though  it  exempted  the  body  and  goods  of  the  treasurer  unpud/and  ^ 
from  responsibility  in  actions  wherein  he  was  defendant,  JcingmoTk?' 

for  against  the 
treasurer,  the  Court  held  that  he  had  not  rendered  himself  personally  liable  by  submitting 
to  an  order  of  reference ;  and  they  refused  an  attachment,  but  ordered  a  mandamus  to  the 
treasurer  and  directors  to  pay  the  sums  awarded.  /  /^r    ,vf  ^    w  - 

3  F  3  gave 


802  CASES  iM  TRINITY  TERM 

1832.       gave  no  such  protection  where  he  was  party  to  an  awards 
or  where  he  became  liable  to  costs  as  a  plaintiff  (a).     A 
ni,-timst       rule  nisi  having  been  granted, 

Gltn. 

Platl  now  shewed  cause.  The  Court  will  not  grant 
a  mandamus,  there  being  another  remedy  by  action  on 
the  award.  Nor  can  there  be  an  attachment,  since  the 
treasurer,  by  the  express  words  of  the  statute  (sect.  161.), 
is  only  a  nominal  plaintiff  and  defendant ;  and  his  body 
and  goods  are  protected  by  that  clause.  A  distinction 
was  taken,  in  moving,  between  the  cases  where  he  is 
plaintiff  and  where  he  is  defendant ;  but  the  costs  here 
are  thrown  into  one  entire  sum,  and  the  rights  in  which 
they  are  due  cannot  be  distinguished.  [Lord  Tenter^ 
den  C.  J.  Does  the  act  make  any  provision  for  recover* 
ing  the  money  when  a  verdict  goes  against  the  treasurer  7] 
None  expressly;  but  it  is  clear,  from  sect  161.  and  from 
sect  165.  (i),  that  neither  a  treasurer  nor  a  director  is 

intended 

(a)  By  6  (?.  4.  c.  cy.  f.  161.,  it  is  enacted,  **  That  all  actions  and  suits 
to  be  commenced  or  instituted  bj  or  on  behalf  of  the  said  company  shall 
and  lawfully  may  be  commenced,  &c.  in  the  name  of  the  treasurer  or  any 
one  of  the  directors  for  the  time  being,  as  the  nominal  plaintiff*  for  and  on 
behalf  of  the  said  company;  and  all  actions,  &c  against  the  said  company 
shall  be  commenced,  &c.  against  the  treasurer,  or  any  one  of  the  directors 
of  the  said  company  for  the  time  being,  as  the  nominal  defendant  for  and 
on  behalf  of  the  said  company  ;'*  and  that  no  action  or  suit  so  to  be 
brought  or  commenced  by  or*  against  the  said  treasurer  or  such  director 
aball  abate  by  his  death,  removal,  &c  *<  Prorided  nerertheless,  that  the 
body  or  goods,  chattels,  lands  or  tenements,  of  such  treasurer  or  director, 
shall  not  by  reason  of  his  being  defendant  in  any  such  action  or  suh  be 
liable  to  be  arrested,  seised,  detained,  or  taken  in  execution ;  and  pro- 
vided that  all  costs  and  expenses  to  be  incurred  by  such  treasurer  or 
director  in  prosecuting  or  defending  any  action  or  suit  for  and  on  behalf 
of  the  said  company  shall  be  defrayed  out  of  the  monies  applicable  to  the 
purposes  of  this  act  ;*'  and  such  treasurer  or  director  may  be  a  witness  in 
any  such  action  or  suit. 

(h)  By  sect.  165.  of  the  statute  it  is  enacted,   **  That  none  of  the 
directors  of  the  said  company  sliall,  by  reason  of  his  or  their  being  parties 

or 


IN  THB  Second  Year  of  WILLIAM  IV.  SOS 

intended  to  be  liable  in  his  person  or  goods  in  actions       1832. 

against  the  company.     [Lord  Tenterden  C.  J,    Looking     * 

at  that  clause,  the  Court,  whatever  its  power  may  be,       offnn»i 

Gltv. 

would  not  be  very  likely  to  grant  an  attachment,  though 
it  might  order  a  mandamus.] 

Campbell  contril.  We  do  not  charge  the  treasurer 
here  as  defendant  in  an  action,  but  as  party  to  a  rule  of 
court,  which  he  has  broken.  In  this  capacity  he  is  liable 
like  any  other  individual.  The  objection  to  a  mandamus 
is  the  delay,  which  will  be  very  injurious  to  the  party 
making  this  application. 


or  jwrty  to,  or  making,  signing,  or  executing  in  tbair  or  his  otptcity  of 
directors  or  director  of  the  said  company  pursuant  to  this  act,  any  con- 
tract, covenant,  agreement,  assignment,  conveyance^  or  security,  for  and 
on  behalf  of  tlie  company,  or  otherwise  lawfully  executing  any  of  tho 
powers  and  authorities  given  to  them,  or  any  of  them,  by  this  act,  ba 
subject  or  liable  to  be  sued,  prosecuted,  or  impleaded,  either  collectively 
or  individually,  by  any  person  or  persons  whomsoever,  in  any  court  of  law 
or  equity,  or  elsewhere ;  and  that  the  body  or  bodies,  goods,  chattels^ 
lands,  or  tenements  of  the  said  directors,  or  any  of  them,  shall  not  by 
reason,  on  account,  or  in  consequence  of  any  such  contract,  &c,  or  any 
other  lawful. act  which  shall  be  done  by  them,  or  any  of  them,  in  the  exe- 
cution of  any  of  the  powers  and  authorities  given  to  them,  or  any  of  them, 
by  this  act,  be  liable  to  be  arrested,  seised,  detained,  or  taken  in  execution^ 
but  that  in  every  such  case,  any  person  or  persons  making  any  daim  or 
demand  upon  the  said  company,  or  upon  any  director  or  directors  thereof, 
under  or  by  virtue  of  any  such  contract,  &c.,  or  other  lawful  act  or  acts, 
may  sue  and  implead  the  said  company  in  the  name  of  their  treasurer,  or 
any  one  of  the  directors  as  provided  by  this  act,  in  like  manner  as  if  such 
contract,  &c.  had  been  entered  into  and  executed  by  such  treasurer  for 
and  on  behalf  of  the  said  company,  or  such  other  act  or  acts  had  been 
done  by  him,  and  the  party  or  parties  so  suing  or  impleading  shall  be 
entitled  to  the  same  remedies  as  are  provided  by  this  act  in  cases  where 
authority  is  hereby  given  to  sue  and  implead  the  said  company  in  the  name 
of  the  treasurer,  or  any  one  of  the  directors  thereof,  but  not  to  any  further 
or  other  remedy  whatsoever.*' 

3  F  4  Lord 


Glth. 
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1832.  Lord  Tenterden  C.J.      No  treasurer  would   ever 

submit  to  a  reference,  if,  by  so  doing,  he  incurred  per- 
agaifui  sonal  liability.  You  may  have  a  mandamus  returnable 
in  eight  days.  Where  an  act  of  parliament  so  clearly 
shews  the  intention  that  a  party  shall  not  be  personally 
answerable,  we  cannot  grant  an  attachment. 

Rule  absolute  for  a  mandamus,  returnable 
in  eight  days. 


/ 


Clark  and  Another,  Assignees  of  Liversidge, 
a  Bankrupt,  against  Crownshaw  (a). 

"yf  ^<^  ^,^S  -^-^'^^^•y®   '^PRESPASS  for  breaking  and  entering  the  premises 

iron-forge,  and  of  the  plaintiff;,  and  seizing,  taking  away,  and  con- 

fixed and  move-  verting  their  goods  and  fixtures.  Plea,  not  guilty.  At 
mentoT&cT,  but  the  trial  before  Tindal  C.  J.,  at  the  York  assizes  1830, 
that  Oi^hould  *  verdict  was  found  for  the  plaintiffs,  subject  lo  the 
^ttr^'^^'d^"^  opinion  of  this  Court  upon  the  following  case,  and  to  a 
or  other  deter-    reference  as  to  the  amount  of  damaii^es :  — 

minauon  of  the  ° 

term,  at  a  In    1824,   Livastdge  and   the   defendant,   being   in 

▼aluatioD,  if 

the  lessors  partnership  as  iron-masters,  took  a  lease  from  Messrs. 
fifteen  months*  Walker  of  a  mill  and  iron-forge,  with  a  covenant  that 
desire  to  have  ^^  lessees,  their  executors,  &c.  should,  at  the  expiration 
wtt^c^veyed*  ^^  Other  sooner  determination  of  the  term,  leave  and 

all  his  interest 

in  the  premises,  implements,  &c.  to  a  creditor,  in  trust,  if  default  should  be  made  by  X.  in 
paying  certain  instalments,  to  enter  upon  and  sell  the  same,  and  satisfy  himself  out  of  the 
proceeds,  re-ossigning  the  residue :  and  if  the  lessor  should  require  a  resale  of  tbe  imple- 
ments, &c.  the  proceeds  of  such  resale  were  to  go  in  discbarge  of  the  debt,  if  unsatisfied. 
X.  made  default,  and  subsequently  became  bankrupt,  after  which,  and  during  the  term,  the 
creditor,  who  had  not  before  interfered,  entered  upon  the  property:  Held,  on  tre«pa*s 
brought  by  the  assignees,  that  L.  had  at  the  time  of  his  bankruptcy  the  reputed  ownerUiip 
of  the  moveable  goods,  but  not  of  the  fixtures. 

''  Jixc  ,oZf.  (rt)  This  case  was  argued  and  determined  in  Mkhadmns  term  1831, 

/*  'Im/j,  i^i.  ^"^  ^^  accidentally  omitted  in  its  proper  place. 

/.^Vc^k  y:^  deliver 


GSOWKSHAW. 
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deliver  up  to  the  lessors,  their  executors,  &c.  all  the        1832. 
mills,  wheels,  machinery,  hearths,  hammers,  anvils,  bel- 

Clark 

lows,  tools,  utensils,  and  implements  then  used  by  the  against 
lessees,  or  which  should  be  upon  the  premises,  if  the 
lessors  should,  by  writing  under  their  hands,  fifteen 
months  before,  signify  their  desire  of  having  the  same 
so  left,  at  a  valuation  to  be  made  at  the  end  of  the  term. 
7'he  machinery  and  effects  belonged  to  Messrs.  Walker, 
and  were  sold  by  them  to  Ltversidge  and  the  defendant 
before  the  execution  of  the  lease.  Messrs.  Walker  were 
themselves  tenants  of  the  premises  under  a  lease  con- 
taining a  similar  covenant  as  to  the  articles  above 
mentioned. 

Ltversidge  and  the  defendant  carried  on  the  business 
together  till  the  1st  of  Juli/  1828,  when  they  dissolved 
partnership,  and  the  defendant  assigned  all  his  moiety  of 
the  partnership  estate  and  effects  (except  such  interest 
therein  as  was  comprised  in  the  deed  next  mentioned), 
to  Ltversidge^  he  agreeing  to  pay  the  defendant  500/., 
and  give  security  for  the  further  payment  to  him  of  5200/., 
and  to  indemnify  him  against  the  partnership  debts. 
By  indenture  of  the  same  1st  otjuly  1828,  (after  recit- 
ing the  dissolution  of  partnership  and  the  agreement 
above  stated,)  it  was  witnessed,  that  in  pursuance  of  the 
said  agreement,  and  for  securing  payment  to  the  defend- 
ant of  5200/.  by  instalments,  and  also  for  his  indemnity 
against  the  partnership  debts,  Liversidge  assigned  to  the 
defendant  all  his  estate  and  interest  in  the  lease  of 
1824,  and  in  the  messuages,  mills,  &c.  comprised  in 
such  lease,  and  in  the  machinery  and  apparatus  on  the 
premises;  habendum  to  the  defendant,  in  trust,  if  de- 
fault should  be  made  in  payment  of  the  5200/.,  or  if  the 

defendant 


r,  « 
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1882.       defendant  should  be  called  upon  to  pay  any  of  the  part- 
nersfaip  debts  and  Liversidge  should  not    repay  the 

againti  amount  after  ten  days'  notice,  then  to  enter  upon  the 
said  premises,  machinery,  &c.,  and  sell  and  dispose  of 
the  same  in  satisfaction  of  what  might  be  owin^  and 
reassign  the  residue.  There  was  also  a  provision,  that 
if  Messrs.  Walker  should  wish  to  take  the  machinery, 
&C.  at  a  valuation,  and  should  give  notice  to  that  effect, 
the  proceeds  of  the  sale  to  them  should  go  in  satisfactioa 
of  the  5200/.  A  schedule  of  machinery  was  added,  con- 
taining a  number  of  fixed  and  moveable  articles. 

From  the  time  of  the  dissolution  (which  was  advertised 
in  the  Gazette  and  country  papers)  till  the  15th  of  July 
1829,  Liversidge  continued  in  possession  of  the  premises 
and  effects,  carried  on  the  business,  repaired,  altered, 
and  added  to  tlie  machinery,  and  contracted  large  debts. 
On  the  said  15th  of  July  he  committed  an  act  of  bank- 
ruptcy by  leaving  his  home,  to  which  he  never  returned* 
He  had  previously  made  default  in  paying  the  instal- 
ments and  partnership  debts.     A  few  days  after  the 
act  of  bankruptcy,  the  defendant  entered  upon  the  pre* 
raises  and  took  possession  of  the  machinery  and  effects, 
comprised  in  the  assignment.     A  commission  of  bank* 
rupt  was    afterward  issued    against  Liversidge,  under 
which  the  plaintiffs  were  appointed  assignees,  and  the 
question  now  was,  whether  they,  as  such  assignees,  could 
recover  in  this  action,  for  the  fixtures  as^  well  as  for 
the  moveable  goods ;  or  for  the  latter  only,  or  neither. 
This  case  was  now  argued  by 

Hoggins  for  the  plaintiff.     The  bankrupt  here  had 
the  possession,  order,  and  disposition  both  of  the  fix- 
tures 
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tures  and  tnoveables  at  the  time  of  his  bankruptcy.  18SS. 
This  case  differs  from  Storer  v.  Hunter  ia).  There  the  — 
bankrupt  was  under  an  absolute  covenant  to  deliver  up  anainH 
the  engmes,  &c.  at  the  expiration  of  the  term ;  and  it 
was  therefore  held  that  he  had  only  a  qualified  pro- 
perty in  them  during  the  term.  But,  in  the  present  case, 
the  bankrupt  held  possession  of  the  effects  subject  to 
covenants  for  delivering  them  up  in  certain  cases  only, 
which  would  not  necessarily  occur:  and  nothing,  in 
fact,  had  been  done  to  put  the  covenants  in  force  at  the 
time  of  the  bankruptcy.  {^Parke  J.  How  is  this  case  dis- 
tinguishable, as  to  the  fixtures,  from  Horn  v.  Baker  (i)? 
The  rest  of  the  cose  is  clear.]  The  fixtures  there 
belonged  to  John  Horn^  and  never  were  the  property  of 
the  bankrupts;  permission  only  was  granted  them  by 
deed  to  use,  occupy  and  enjoy  those  articles ;  but  here 
the  fixtures  are  treated  by  both  parties,  mortgagor 
and  mortgagee,  as  goods  and  chattels  severed  from 
the  realty,  and  as  such  are  assigned  by  way  of  mort- 
gage; and  then,  remaining  in  the  order  and  dispo- 
sition of  the  bankrupt,  they  pass  under  the  bank« 
ruptcy  with  the  goods  and  chattels  not  afiBxed  to  the 
freehold.  [Parke  J.  The  ground  of  decision  tliere  was, 
that  the  stills  were  affixed  to  the  freehold,  and  would 
not  pass  to  the  assignees  as  goods  and  chattels  under 
the  statute  21  Jac.  1.  c,  19.  s.  11.,  by  reason  of  reputed 
ownership  in  the  bankrupt  That  case  must  govern 
the  present  as  to  the  fixtures.  Lord  Tenierden  C.  J., 
Taunton^  and  Patteson  Js.  concurred  as  to  this  point] 
With  respect  to  the  moveable  property,  the  Court  then 
called  upon 

{a)  3  Z?.  4  C.  368.  (h)  9  Enst,  215. 

Milner 
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1832.  Milner  for  the  defendant;  who  contended,   on  the 

'^  authority  of  Storer  v.  Hunter  (a),  that  the  bankrupt  in 

a^mtt        this  case  had  not  the  possession,  order,  and  disposition 

Crownsbaw* 

of  the  moveable  chattels  within  the  meaning  of  the  sta- 
tute of  James^  and  of  6  G.  4.  c.  16.  £.  7^.,  at  the  time  of 
his  bankruptcy.  He  held  them  subject  to  a  right  of  the 
defendant  to  re-enter  and  take  them  in  a  certain  event, 
and  that  had  happened  before  Liversidge  became  bank- 
rupt. The  defendant  by  re-entering  and  taking  pos- 
session after  the  bankruptcy  did  not  render  himself 
liable  to  an  action  of  trespass,  even  admitting  that  he 
was  answerable  to  Liversidge' s  assignees  for  the  pro- 
ceeds of  the  goods,  or  any  part  of  them. 

Lord  Tenterden  C.  J.  Although  a  right  of  entry 
had  accrued,  the  defendant  suffered  Liversidge  to  con- 
tinue in  possession  till  the  bankruptcy.  He  was  the  re- 
puted owner  within  the  meaning  of  the  bankrupt  act, 
whatever  might  have  been  the  rights  of  the  defendant  in 
other  respects.  As  to  the  other  part  of  the  case  (the 
machinery  and  things  affixed  to  the  freehold)  we  are 
bound  by  i/wTi  v.  Baker  (b). 

Parke  J.  On  the  default  made  by  the  bankrupt, 
the  defendant  should  have  given  notice,  and  entered 
pursuant  to  the  mortgage  deed ;  but  instead  of  doing 
so,  he  allowed  Liversidge  to  retain  the  apparent  owner- 
ship, and  the  right  of  the  assignees  by  relation  bad 
attached  before  the  defendant  entered. 

Taunton  J.  In  Storer  v.  Hunter  (c),  the  landlord 
retained  an  interest  in  the  machinery  and  things  belong- 

(«)  3  B.^C,  568.  (£•)  9  East,  215.  (c)  3  D.  tj  C.  568. 

ing 
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ing  to  the  colliery;  the  tenant  never  had  any  absolute        1832. 

ownership,  but  only  a  qualified  property  in  them ;  and 

the  landlord  took  possession  of  the  premises  to  which        agaitut 

they  belonged,   before  the   bankruptcy.      I  think  the 

plaintiffs  are  entitled  to  judgment  as  to  the  moveable 

property. 

Patteson  J.  concurred. 

Judgment  for  the  plaintiffs  as  to  the 
moveable  property. 


The  King  as;ainst  The  Inhabitants  of  Child  Saturday, 

^  June  9th. 

Okeford. 

TJPON   appeal    against   an   order    of   two   justices,  TogainasetUe-^^^'/*    y 

whereby  E.  Miller  was  removed  from  the  parish  and  serrice,  the 
of  Child  Okeford  to  the  parish  of  Mamhull^   both  in  jnyg*  residence 
the  county  of  Dorset;  the  sessions  quashed  the  order,  within  the com- 
subject  to  the  opinion  of  this  Court  on  the  following  JJJJ,®^*  \^^ 

case  :  —  of  the  yearly 

hiring.     A 

On  the  17th  of  April  1825,  the  pauper  was  hired  to  ■enrantwas 

hired  for  a  year 

serve  Mr.  J.  Mossiter,  in  Child  Okeford^  as  a  servant  in  on  the  i7th  of 
husbandry  at  five  guineas   a   year.      He   served  him  served  in  iMuUh 
under  that  agreement  till  the  II th  of  April  1826,  when  of  jpru  isse, 
the  pauper  made  a  fresh  agreement  with  his  master  7f^  agree-* 
at   5s.   a   week  as    an   out-door    servant,   and   served  ™*°V7*^*'** 

master  as  a 

him  under  this  second  aizreement  for  upwards  of  two  ^^J  •fnrant, 

^  '       ■  and  continued 

to  serve  under 
that  agreement  for  upwards  of  two  months.  He  resided  in  parish  ji.  from  the  17  th  of 
jfpril  to  the  3d  of  May  1825,  when  he  accompanied  his  master  to  and  resided  in  another 
parish  till  the  6th  of  April  1826.  He  then  returned  with  his  master  to  parish  A,^  and  re. 
sided  there  during  the  remainder  of  his  service,  viz.  under  the  first  amement  from  the 
6th  to  the  ]  1th  of  Ajml,  and  under  the  second  for  two  months:  Held,  that  he  gained  a 
settlement  in  A, 

months. 
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1832.       months.     The  service  was  never  discontinued,  nor  was 

the  nature  of  it  changed,  except  as  to  the  pauper  be- 

againti       cominfir  an  outrdoor  servant,  from  the  11th  of  jipril 

ants  of      '  1826. 
Child  ... 

OoroEi).  The  pauper  resided  from  the  17th  of  April  1825  tiU 

the  3d  of  May  following  in  the  parish  of  Child  OkefbnL 
On  the  3d  of  Mcy  1825  he  accompanied  his  master  to 
and  resided  in  that  of  Mamhull  till  the  6th  of  April 
1826,  when  he  returned  with  his  master  to  Child  Oke- 
Jbrd^  and  resided  there  during  the  remainder  of  his 
service,  under  the  iGrst  agreement,  from  the  6th  to  the 
11th  of  Aprilj  and  under  the  second  agreement,  up- 
wards of  two  months. 

Gambler  and  Ljucena  in  support  of  the  order  of 
sessions.  It  is  not  necessary  for  the  purpose  of  gaining 
a  settlement  by  hiring  and  service,  that  the  whole  for^ 
days'  residence  should  be  under  the  yearly  hiring.  It 
is  sufficient  if  part  be  under  that  hiring  and  part  under 
a  hiring  for  a  less  period.  The  authorities  establish 
that  if  the  pauper  has  the  character  of  a  yearly  servant 
for  any  part  of  the  forty  days,  however  short,  he  gains  a 
setdement.  Rex  v.  Apethorpe  {a)  shews  only  that  some 
part  of  the  service  must  be  under  a  yearly  fairing,  and 
Rex  V.  Adson  {b)  decides  that  a  settlement  may  be  gained 
by  serving  a  year  under  different  fairings,  provided  one 
of  tfaose  fairings  be  for  a  year,  though  there  be  less  than 
forty  days*  service  under  that  fairing.  [Lord  Tenter* 
den  C.  J.  Tfaere  all  but  ten  days'  service  was  ante- 
cedent to  tfae  yearly  fairing.]  It  is  not  necessary  here 
to  go  tfae  wfaole  lengtfa  of  tfaat  case.     In  Rex  v.  Bright^ 

(«)  2^.  j-  C  892.  (6)  5  7.  22.  98. 

tod/, 
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ixjell{a\  Parker  C.  J.  says,  "  If  a  servant  is  hired  during 
a  whole  year  from  week  to  week,  and  is  then  hired  for  a 
year,  and  serves  one  week,  this  is  no  settlement  for  the 
want  of  continuance  in  the  service  for  forty  days  after 
ike  second  hiring.^  Here  there  has  been  a  residence  of 
forty  days  subsequent  to  the  yearly  hiring.  The  act 
13  &  14  Car.  2.  c.  12.  5. 1.  first  required  a  residence  of 
forty  days  in  the  capacity  of  a  servant  in  order  to  give  a 
settlement.  The  statute  Ijac.  2.  c.  17.  5.  S.  enacted, 
that  the  forty  days'  continuance  in  a  parish  intended  by 
the  former  act  to  make  a  settlement,  should  be  accounted 
from  the  delivery  of  a  notice  as  there  specified ;  and  the 
3  ^.  4*  -^tf.  c.  1 1.  5.  7*  substituted  a  yearly  hiring  for  the 
notice.  Then  as  it  was  necessary  that  the  forty  days' 
continuance  in  a  parish  should  be  subsequent  to  the 
notice,  it  may  also  be  necessary  that  they  should  be 
subsequent  to  the  yearly  hiring,  but  they  need  not  be 
under  it;  and  that  is  consistent  with  the  construction 
adopted  by  the  Court  in  Rex  v.  Apethorpe  (£)•  The 
words  in  the  8  &  9  ^.  3.  c,  30.  $.  4.  *^  continue  and  abide 
in  the  same  service  during  the  space  of  one  whole  year," 
have  been  held,  in  several  cases,  to  mean  with  the  same 
master  or  some  one  in  privity  with  him.  The  three  re- 
quisites, hiring  for  a  year,  service  for  a  year,  and  forty 
days'  continuance,  are  independent  of  each  other,  but 
the  place  of  residence  must  be  that  into  which  the  pauper 
comes  under  the  yearly  hiring.  Here  the  pauper  re- 
sided forty  days  in  Child  Okeford  after  the  yearly  hiring. 
If  it  is  necessary  that  the  whole  time  should  be  under 
the  yearly  hiring,  the  case  of  Rex  v.  Fillongley  (c)  cannot 
be  supported.     There  it  was  assumed  that  a  residence 


1832. 

Tb«  King 

agaimi 

1  he  Inhabit- 

mntsof 

Child 

Okooro. 


(a)  1  Sets.  Ca,  92.     10  Mod.  287. 
(c)  1^.4-^.319. 


(6}  8^.4-^893. 
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for  three  or  four  days  under  a  yearly  hiring  was  suffi- 
cient. 

Erie  and  Barstcm  contr^    No  settlement  was  gained, 
because  the  forty  days'  residence  was  not  completed 
within  the  compass  of  the  same  year  with  the  hiring  for 
a  year  and  service  for  a  year.     In  Rex  v.  Denham  {a)  it 
was  said  by  Lord  EUenborough  that  the  legislature  by 
requiring  a  hiring  for  a  year  and  a  continuance  and 
abiding  in  the  same  service  during  the  space  of  one 
whole  year,  seem  to  have  contemplated  something  that 
was  to  be  complete  within  that  period,  and  it  was  de- 
cided that  no  settlement  could  be  gained  unless  there 
was  a  residence  of  forty  days  within  the  compass  of  a 
single  year.     In  Rex  v.  Apethorpe{b)  it  was   merely 
decided  that  some  part  of  the  residence  must  be  under 
the  yearly  hiring,  and  in  Rex  v.  Findon  (c)  that  the 
whole  forty  days  need  not  be  under  the  last  yearly 
hiring ;  but  in  the  latter  case,  the  whole  forty  days  were 
comprised  within  a  year  of  service,  (from  the  2d  of 
April  1812  to  the  2d  of  April  1813,)  in  which  year, 
namely  in  November  1812,  the  last  yearly  hiring  took 
place.     Thrs  is  consistent  with  the  rule  that  the  year's 
service  need  not  all  be  under  the  yearly  hiring,  and 
which  allows  the  forty  days  to  be  taken  from  any  part  of 
that  year  in  which  all  the  requisites  of  the  statute  are 
complied  with.    In   the  present  case,   the  attempt  is 
made  to  take  one  year  for  the  service,  beginning  before 
the  yearly  hiring,  and  another  year  for  the  forty  days' 
residence,  beginning  after  the  yearly  hiring.     But  if  the 
forty  days'  residence  may  be  completed  in  a  different 


(a)  IM.^S.  222.  (*)  2  B,  j^  C.  892.  (c)  4  B.  tj-  C.  91. 


year 
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year  from  that  in  which  the  year's  service  is  completecif 
may  not  the  residence  be  so  completed,  although  in 
such  different  year  the  party  is  in  a  different  service,  or 
in  no  service  at  all  ?  The  principle  of  the  former  sta-' 
tutes  required  forty  days  continuous  residence  after 
notice,  as  the  common  law  required  forty  days  conti- 
nuous abiding  to  make  a  guest  a  resiant  within  the 
jurisdiction  of  a  tourn  and  view  of  frankpledge.  When 
the  requisites  of  a  settlement  were  extended  over  a  year, 
the  forty  days  were  no  longer  required  to  be  continuous 
from  a  given  event,  but  might  be  taken  from  any  part 
of  the  year  in  which  the  party  was  performing  that 
service  which  dispenses  with  notice.  If  the  settlement 
in  the  present  case  is  established,  the  principle  requiring 
a  continuance  for  forty  days  will  be  further  infringed 
without  reason,  and  with  increase  of  complexity;  be- 
cause a  case  may  be  put  of  a  party  residing  in  several 
parishes  for  thirty-nine  days  during  the  year  of  service, 
and  completing  the  forty  days  in  each  of  them  after  the 
end  of  that  year,  in  which  case  his  settlement  would 
be  varying  from  time  to  time  by  a  mere  residence  for  a 
night. 


1832. 
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Lord  Tenterden  C.J.  I'he  authorities  establish 
that,  in  order  to  gain  a  settlement  by  hiring  and  service, 
some  part  of  the  forty  days'  residence  must  be  while  the 
party  is  serving  under  a  yearly  contract.  It  is  now 
sought  to  add  another  term  to  that,  namely,  that  the 
whole  forty  days'  residence  shall  be  within  a  year  from 
the  time  of  the  yearly  hiring.  Rex  v.  Devham  {a)  does 
not  go  so  far.     Notliing  was  said  in  that  case  as  to  the 


Vol.  IIL 
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time  when  the  computation  of  the  year  was  to  com* 
mence.  Lord  EUenborougk  there  dwells  upon  tlie  in* 
convenience  which  would  result  from  picking  oat  a  few 
days'  service  in  several  years,  and  thus  extending  the 
enquiry  in  a  case  of  setdement,  through  an  unreasonable 
period  of  time ;  but  all  that  is  decided  there  is,  that  to 
give  a  settlement  by  hiring  and  service,  there  should  be 
ibrty  days'  residence  within  the  compass  of  one  year. 
It  is  not  said,  that  that  year  is  to  be  computed  from  the 
time  of  making  the  yearly  contract.  There  is  no  ground 
for  holding  that  it  must  be  so  reckoned. 


LiTTLEDALE  J.  It  is  Sufficient  if  the  forty  days'  resi* 
dence  be  within  the  compass  of  a  year;  it  need  not  be 
within  one  year  from  the  yearly  hiring. 

Pabke  J.,  having  been  present  only  daring  a  part  erf 
the  argument,  declined  giving  any  opinion. 


Taunton  J.  concurred. 


Order  of  sessions  confirmed. 
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The  Kino  against  The  Inhabitants  of  Pensa::.   sat>.rday, 

June  9tb. 

T  T  PON  an  appeal  against  an  order  of  two  justices,  -'•  ®"^'^„j 
whereby  Mary  Radford,  widow,  and  her  children,  fromAcommon, 
were  removed  from  the  chapel ry  of  Pensax  to  the  parish  hou^  upon  it, 

,  for  which  the 

of  Marileyf  both  in  the  county  of  Worcester,  the  ses*  parish  gave 

,      «     ,  ,  ,  .  ,  .    .  i*-   1  •      lii'"  materials. 

sious  quashed  the  order,  subject  to  the  opinion  ot  this  Pounccn  yean 
Court  on  the  following  case :  —  ^""^^^oX^n 

Maiy  Radford  was  the  widow  of  John  Radford,  who  ^^};fj2"o'2 , 
was  the  illegitimate  child  of  Hannah  Radford.   After  his  •'*'°  ^"''^  • 

°  *'  cottage  on  it, 

birth,  Hannah  married  William  Yamold,  and  they  re^  *n<i  afterwarda 

enclosed  a 

sided  in  Pensax,  the  child  John  Radford  living  with  further  portion 

1    *       •  of  the  com- 

them.     In  the  chapelry  of  Pensax  there  is  much  com*  men ;  and  b. 
mon  or  waste  land,  beneath  which  there  is  coal  belong-  whole  premises 
ing  to  the  lessees  (under  an  old  demise)  of  the  Dean  .i'xt^n  years. 
and  Chapter  of  Worcester,  who  are  the  lords  of  the  ^i5^''7^ho 
manor.     Yamold  was    often   relieved   by   the   officers  ''erefcc"*- 

•^  tomed  every 

of  Pensax,  and  they  furnished  him  with  materials  neces-  ■«^«n  J**"^  ^ 

breakdown  the 

sary  for  the  erection  of  a  cottai^e  upon  the  common,  fences  of  en- 

croachmenti  on 

which  he  accordingly  erected,  about  thirty  years  ago,  tiie  common) 

having  for  the  purpose  enclosed  an  acre  of  land  of  about  down  the  fences 

10/.  in  value.     Sixteen  years  ago  he  gave  part  of  the  common  and 

land  which  he  had  so  enclosed  to  John  Radford,  upon  I?' "*^  ,*""*! 

•/        ^      t^         thus  enclosed 

his  marriage  with  the  pauper  Mary,  and  Radford  then  !jy  ^-^  '**^® 

^  I       r  jf»  ./  fence  between 

built  a  cottage  upon  it     No  deed  was  made  between  ^«  n«^  «"<! 

^        ^  .  the  old  en- 

them.      After  John  Radford  had  taken  possession   of  closure  having 
the   cottage  and   land,  he   enclosed   a  small   piece  of  removed,)  and 
land  immediately  adjoining  (about  51,  in  value),  from  ^rt  of^the  land 
the  common,   and   the  whole  was   afterwards   thrown  newWenciwNl' 

SOS  together  SlfiS^i 

a  settlement  bj 
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18S2.        together  by  him.     The  copyholders  (who  are  accus- 
_-    -,  tomed  to  break  down  the  fences  of  encroachments  once 

The  Kino 

^^^«i«ii  in  seven  years,  to  prevent  persons  enclosing  from  esta- 
antoof  blishing  a  right)  twice  broke  down  the  fences  between 
the  common  and  the  new  land  thus  enclosed  by  John 
Sadford,  The  fence  between  the  old  and  the  new 
enclosure  had  been  previously  removed.  The  persons 
rode  in  at  one  side  of  the  land,  and  out  at  the  other 
side,  but  they  did  not  pass  over  that  part  which  had 
been  given  to  Radford  by  William  YatTiold.  On  one 
occasion,  the  lessees  of  the  minerals  under  the  dean  and 
chapter  sunk  a  coal-pit  on  the  land  last  enclosed  by 
Rad/ord, 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther Jokn  Radford  ever  had  such  an  estate  in  the  land 
given  to  him  by  William  Yamold^  or  enclosed  by  himself 
from  the  waste,  as  would  give  him  a  settlement  in 
Pensax,  The  case  was  argued  on  a  former  day  in  this 
term  by 

Whitcomb  in  support  of  the  order  of  sessions.  If 
Yarnold  had  held  his  estate  till  the  present  time,  he 
would  have  had  a  good  title  by  uninterrupted  possession 
for  twenty  years,  and  would  have  gained  a  settlement 
Then,  if  YarTiold  would  have  gained  a  settlement  if  he 
had  remained  in  possession,  the  pauper's  husband,  who 
occupied  by  Yamold's  permission  fifteen  years,  gained 
a  settlement ;  for  the  possession  of  the  pauper  may  be 
coupled  with  that  of  Yarnold,  Rex  v.  Caloruo  {a).  Yar^ 
nold  was  in  under  some  title  at  the  time  when  he  gavt 
the  land  to  the  pauper,  and  the  possession  of  the  tw( 

(a)  3  Af.  4"  S.  22. 

ba 
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has  continued  for  thirty  years.     According  to  the  ex-       1832. 

pressions  of  Lord  Ellenboroush   in  Rex  v.  Calow^  the 

,  .  TheKufo 

subsequent  possession  for  the  last  sixteen  years  reflects       agama  ^ 

h'ght  on  the  title  under  which  Yamold  held.     Then  as       ants  of 

to  the  act  done  by  the  copyholders ;  that  was  a  mere 

entry,  and,  not  being  followed ^up  by  an  action  within  a 

year,  {^Ann,c.  16.  5.16.)  is  no  bar  to  the  statute  of 

limitations.     Besides,  the  entry  not  having  been  made 

for  the  benefit  of  the  lord,  but  of  the  copyholders,  the 

former  could  not  take  advantage  of  it,  Rex  v.    Woo* 

bum  {a). 

Godson  contr^.  Rex  v.  Chew  Magna  (Jb)  is  precisely 
in  point  There,  A.^  being  seised  in  fee  of  a  close  of 
land,  gave  a  small  piece  by  parol  to  B.^  who  built  a 
cottage  on  it,  and  resided  in  it  fifteen  years*,  when  A. 
told  him  he  had  sold  the  land  to  C,  and  asked  B.  to 
give  him  possession,  and  to  sell  him  his  right.  It  was 
agreed  that  A.  should  give  B.  Si.  for  giving  possession, 
and  that  B.  should  take  the  materials.  B.  pulled  down 
the  cottage,  and  carried  away  the  materials,  and  de- 
livered possession  to  C:  and  jB.'s  possession  having 
been  less  than  twenty  years,  it  was  held  he  did  not  gain 
a  settlement.  Here  Yamold^  the  original  donor,  had 
no  right  to  give  the  land.  The  cottage  was  merely  a 
parish  house.  The  copyholders,  according  to  the  custom 
once  in  seven  years,  broke  down  the  fences  of  the  land 
as  an  encroachment;  and  at  that  time  the  old  and  the 
newly  enclosed  land  had  been  thrown  into  one.  '  There 
was  never  any  adverse  possession  of  either. 

Cur.  adv.  vuU.. 

(rt)  10  B.  i  a  846.  (6)  10  B,  ^  C.  747. 

3  G  3  Lord 
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Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  We  think  this  case  is  not  distinguishable 
from  Rex  v.  Woobwm  {a\  and  the  pauper's  husband  con- 
sequently gained  a  settlement  by  estate  in  Pensax.  The 
order  of  sessions  must  therefore  be  confirmed. 

Order  of  sessions  onfirmed. 


(o)  10^.  4- C.  846. 


^^;  The  King  against  The  Inhabitants  of 

Spreyton. 

/^N  appeal  against  an  order  of  two  justices  removing 
Josiah  Lee  from  the  parish  of  Spreyton^  in  the 
county  of  DevoUy  to  the  parish  of  Pcnoderham^  in  the 
same  county,  the  sessions  quashed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case:  — 

On  the  2d  of  October  1818  an  order  was  made  by 
two  justices  of  the  county  of  Devon^  under  the  statute 
56  G.  3.  c.  1 39.,  for  binding  the  pauper,  a  poor  child  of 
the  parish  of  Powderkam,  apprentice  to  Lord  Viscount 
Courtenay^  described  in  the  order  as  of  Pawderham  in 
the  said  county,  and  on  the  following  day  the  pauper 
any  apprentice,  ^^s  bouud  accordindy*  in  the  usual  form,  by  indenture 

bothehad  ®  •'  •' 

occasionally       referring  to  the  above  order,  with  the  allowance  of  the 

made  such 

assignments       two  justices,  to  be  instructed  in  husbandry  work.     The 

durinff  Lord 

C's  absence,      indenture  was  executed  by  the  churchwardens  and  over* 

and  been  al- 
lowed the  expenses  in  his  account.     The  assignment  was  in  other  respects  regular.     Thtt 
steward  paid  the  new  master  5/ ,  which  was  allowed  in  his  account  by  Lord  C  as  usual : 

Held,  (assuming  that  a  master  can  delegate  the  power  of  assigning  an  apprentice,  aa  to 
which,  futrre)  that  the  master  must  at  all  events  exercifte  his  own  discretion  in  the  aasign. 
menty  and  give  his  express  authority  to  it ;  that  in  this  case  there  was  no  previous  autbo- 
rity ;  and,  consequently,  that  no  settlement  was  gained  by  service  under  the  atsignineat. 

QtUBre,  whether  a  pariwb  apprentice  can  be  bound  to  a  person  living  abroad,  thoof^ 
tctaining  property  in  the  parish  ? 


Tlie  master  of 
a  parish  ap- 
prentice being 
resident  abroad 
(where  he  had 
remained  some 
years),  his 
steward  as- 
signed the 
apprentice  by  a 
written  in- 
strument, 
signed.  Lord 
Viscount  C. 
(the  master), 
by  J.  P.  his 
steward.    J.  P. 
had  no  special 
authority  to 
assign  this  or 


seen 


SpasTTOir. 
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seers  of  Powderham,  but  not  by  Lord  Cowrtenay.  At  1882. 
the  time  of  this  binding,  Lord  Courtenay  was  in  a  foreign  ""^"^ 
country,  where  he  had  been  residing  for  some  years,  agnmu 
and  has  continued  to  reside  ever  since;  but  during  all  anttof 
that  time  he  kept  in  bis  own  hands  the  mansion  called 
Pawderham  Castle^  and  an  estate  of  between  200  and 
300  acres,  all  within  the  parish  of  Pawderkam.  This 
property  was  under  the  care  of  Mr.  Jokn  Pidsley,  Lord 
Courtenajf^  steward,  who,  as  the  general  agent  of  Lord 
Courtenayj  conducted  all  his  affairs  at  Powderham^  but 
acted  under  no  power  of  attorney  or  written  instruc- 
tions. When  the  pauper  was  bound  as  above  men- 
tioned, the  steward  accepted  him  as  Lord  Cowrtenajf% 
apprentice,  and,  intending  to  assign  him  to  a  new 
master,  agreed  with  his  mother  to  take  care  of  him  in 
the  parish  of  Powderham  till  he  could  get  a  place  for 
him,  and  allowed  her  a  weekly  sum  for  his  maintenance. 
Some  time  afterwards  Mr.  Pidsley  agreed  with  one  Bichard 
Paddarii  living  in  the  parish  of  SpreytoUj  that  Paddon, 
in  consideration  of  51^  should  take  an  assignment  of  the 
apprentice;  and  accordingly,  in  January  1820,  a  written 
instrument  bearing  a  stamp  of  1/.  was  drawn  up,  by 
which,  after  reciting  the  execution  of  the  indenture,  it 
was  stated  that  Lord  Viscount  Courtenay^  with  the  consent 
and  approbation  of  two  justices  for  the  county  of  Devorij 
did  thereby  assign  the  apprentice  to  Paddoriy  to  serve 
him  during  the  residue  of  the  term  of  apprenticeship; 
and  that  Paddon,  in  consideration  of  the  said  sum  of  51^ 
agreed  to  accept  and  take  the  apprentice  during  the 
residue  of  the  term,  and  acknowledged  himself,  his 
executors,  &c.  bound  by  the  agreements  and  cove- 
nants mentioned  in  the  indenture  on  the  part  of  Lord 
Courtenay  to  be  performed^  agreeably  to  the  statute,  &c. 

8  G  4  The 
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1882.       The  instrument  was  signed  **  Lord  Viscount  Caurtenmf^ 

J~~       by  JfaAw  Pirfifcy  his  steward.  JRichard  Paddon.**  ThecoiiF- 
Tbe  KiKO        •'  ^   ^ 

agqmu       sent  of  the  two  justices  was  added,  and  subscribed  with 

The  Inhabit- 

ante  of  their  names.  Mr.  Pidsley  had  no  special  authority,  either 
written  or  verbal,  to  assign  apprentices  in  general,  or  to 
sign  this  instrument  for  Lord  Courtenay^  but  did  it  oidy 
by  virtue  of  his  general  agency.  He  had  on  several 
occasions  received  parish  apprentices  on  behalf  of  Lord 
Cawrienay^  had  expended  sums  for  their  maintenance^ 
and  had  paid  money  on  the  assignment  of  them  to  other 
roasters  (which  assignments  were  executed  in  the  same 
manner  as  the  present),  and  these  sums  were  always 
allowed  him  on  the  annual  settlement  of  his  accounts 
with  Lord  Courtenay.  The  51.  which  he  paid  to  Pad^ 
don  on  this  occasion  was  in  like  manner  allowed.  The 
pauper  served  the  remainder  of  his  term  with  Paddon 
in  Spreyton.  The  questions  for  this  Court  were,  first, 
whether  the  original  binding  was  valid;  secondly,  whe- 
ther the  assignment  was  valid.  This  case  was  argued  {a) 
on  a  former  day  of  the  term. 

Crcwder  and  Praed  in  support  of  the  order  of  sessions. 
The  objection  to  the  indenture  is  grounded  on  the  statute 
56  G.  S.  c,  139.  5.  ].,  which  provides  that  no  child  shall 
be  bound  as  a  parish  apprentice  ^^  to  any  person  re- 
siding or  having  any  establishment  in  trade  at  which  it 
is  intended  that  such  child  shall  be  employed  out  of  the 
same  county,  at  a  greater  distance  than  forty  miles  from 
the  parish  or  place  to  which  such  child  shall  belong,** 
unless  (where  the  child  belongs  to  a  place  more  than 
forty  miles  from  London)  by  a  special  order  of  the  jus* 

(o)   B^fpre  Lord  Tenterden  C.  J.,  Liuledale,  Parke,  and  Taunton  Ju 

tices 
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tices  who  authorise  the  apprenticing,  to  be  made  in  the       1852. 
manner  there  pointed   out.     Sect.  5.  enacts,   that   no         " 

The  Kmo 

settlement  shall  be  gained  by  virtue  of  any  parish  bind-       againa 

The  InhalMt* 

ing  in  which  the  directions  of  the  act  shall  not  be  com-  mntsof 
plied  with.  This  statute  does  not  contemplate  the  case 
of  an  individual  residing  personally  out  of  the  country, 
but  still  having  his  establishment  within  the  distance  at 
which  the  act  permits  apprentices  to  be  bound.  The 
object  is,  that  the  apprentice  shall  not  be  obliged  to 
serve  out  of  his  own  county,  at  an  undue  distance  from 
the  place  to  which  he  belongs.  The  precautions  di- 
rected by  the  act,  and  particularly  by  sect.  8.  (in  case  of 
the  master's  residence  or  establishment  of  business  being 
removed),  evidently  have  this  view;  and  it  may  be  in- 
ferred from  the  language  of  sects.  2.  and  S.,  that  this 
was  the  whole  intention  of  the  statute.  All  the  enact- 
ments which  are  essential  for  the  apprentice's  protection 
may  be  fulfilled,  whether  the  master  himself  be  in  the 
country  or  not.  Here  the  apprentice  was  not,  in  fact, 
bound  out  of  his  own  parilsh.  To  hold  that  persons  re- 
siding abroad  could  not  be  obliged  to  take  apprentices, 
would  be  giving  them  an  undue  relief  from  parochial 
burdens;  and  it  would  be  very  difficult  to  say  what 
length  of  absence  would,  or  would  not,  constitute  an 
exemption.  The  obligation  to  receive  parish  appren- 
tices is  not  a  personal  charge,  but  in  respect  of  property, 
and  does  not  depend  on  residence  in  the  parish.  Rex  v.* 
Clapp{a)i  Rex  v.  Tun5tead(b)\  and  no  injury  to  the 
apprentice  is  likely  to  result  from  the  binding  to  a 
non-resident  party,  if  he  leaves  a  bailiff  or  steward  od 
his  estate,  by  whom  the  property  is  managed,  and  the 

(a)  3  T.  R.  107.  (b)  5  T.  R.  6i3. 

apprentice 
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apprentice  can  be  taken  care  of,  and  over  whom  the 
control  of  the  justices  can  be  exercised.  The  pauper 
here  was  bound  to  the  business  of  husbandry,  and  the 
master's  establishment  for  that  business,  though  not  bis 
personal  residence,  was  within  the  apprentice's  parish* 
It  was  not  necessary  that  Lord  Courtenay  himself  should 
execute  the  indenture.  Rex  v.  Fleet  (a).  Secondly,  the  as- 
signment, though  executed  by  Lord  Courtenaj/s  steward, 
and  without  any  special  authority,  was  sufficient  under 
the  act  32  G.  3.  c  57*  5.  7*  No  special  duty  is  thrown 
by  that  clause  upon  the  master  assigning ;  it  is  enough 
if  the  transfer  is  made  in  writing,  and  the  party  taking 
the  assignment  becomes  bound  to  fulfil  the  covenants 
in  the  indenture,  which  is  the  essential  part  of  the  trans- 
action. There  was  no  reason  that  the  steward  should 
not,  as  agent  to  Lord  Courtenay^  execute  this  assign- 
nient  (which  is  not  an  instrument  under  seal),  as  well  as 
perform  any  other  ordinary  business  on  his  behalf. 


John  Greenwood  and  Cockbum  contr^.  First,  the 
original  binding  was  not  valid.  The  power  of  binding 
out  poor  apprentices  is  given  by  43  Eliz.  c.  2. ;  and  the 
act  S  ii9  W*  3.  r.  30.  s.  5.  limits,  rather  than  extends 
it  in  respect  of  the  persons  to  whom  such  apprentices 
may  be  bound,  Rex  v.  St,  Nicholas  in  Nottingham  (b). 
A  penalty  under  the  latter  statute,  for  not  receiving  an 
a*pprentice,  could  not  be  enforced  against  a  master  living 
abroad,  for  the  apprentice,  or  a  counterpart  of  the  in- 
denture, could  not  be  tendered  to  him  there.  The 
jurisdiction  of  magistrates  between  masters  and  appren- 
tices upon  summons,  cannot  take  effect  where  the  master 


{a)   Cold.  31. 


(6)  2  T.  If.  726. 


is 
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is  permanently  resident  abroad.     And  if  these  are  good 
objections  to  the  binding,  they  are  not  cured  by  a  sub- 
sequent recognition   of  it.     Nor   do   the   facts  stated 
amount  to  a  recognition.     It  is  directed  by  56  G.  S. 
c.  139.  5.  1.,  (with  a  view  to  prevent  the  estrangement 
of  children  from  their  parents,)  tliat  the  justices  *^  shall 
particularly  enquire  and  consider"  whether  the  master 
*^  reside"  or  have  his  place  of  business  within  a  reason- 
able distance  from  the  place  to  which  the  child  belongs; 
but  according  to  the  argument  on  the  other  side,  the 
enquiry  must  in  reality  be  as  to  the  place  where  the 
master  intends  to  employ  the  apprentice.     The  word 
*' reside"  in  cases  like  this  must  be  construed  strictly, 
according  to  its  usual  acceptation,  Rex  v.  Tunstead  {a). 
The  statute  32  G.  3.  c.  57.,  provides  that  in  case  of  the 
master's  death  during  the  term  of  the  indenture,  two 
justices  of  the  county,  &c.,  or  place  where  the  master 
shall  have  died,  may  make  certain  orders  respecting  the 
apprentice.     In  a  case  like  the  present  these  provisions 
could  not  be  executed.  The  same  may  be  said  of  several 
other  directions  of  the  same  act,  which  are  to  be  ful- 
filled by  two  justices  of  the  county,  &c.  where  the  master 
shall  live.     The  act  4  G.  4.  c.  34.  5.  4.  recites  that  mas- 
ters frequently  reside  at  considerable  distances  from  the 
parishes  or  places  where  their  business  is  carried  on,  or 
are  occasionally  absent  for  long  periods  of  time,  either 
beyond  the  seas,  or  at  considerable  distances,  &c.;  and 
empowers  a  justice  or  justices  in  case  of  complaint  re- 
specting wages,  to  summon  the  steward,  agent,  &c.  to 
whom  the  business  of  any  such  master  is  intrusted  during 
such  residence  or  occasional  absence,  and  determine  the 
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1832.        complaint  as  if  ihe  master  were  himself  summoned*    That 
_*~7"       could  not  be  done  in  the  present  case.     This  is  not  an 

The  KiKG  ' 

agttimt        ««  occasional  absence,"  but  a  residence  beyond  the  seas. 

ante  of  Then  as  to  the  assignment  The  act  32  G.  3.  c.  51.  s.  7.] 
which  empowers  masters  to  assign  over  apprentices, 
clearly  requires  that  the  master,  personally,  should  be  a 
party  to  that  act ;  his  mere  concurrence,  or  subsequeol 
consent,  is  not  sufficient.  This  appears  also  from  the 
form  of  assignment  in  schedule  D.  of  the  act.  The  dis- 
cretion which  the  master  is  to  exercise  in  assigning  ia 
not  superseded  by  the  intervention  of  the  justices :  and 
where  there  is  a  personal  trust,  and  a  discretion  to  be 
exercised  in  the  fulfilment  of  it,  the  power  cannot  be 
delegated,  T7te  AUomey^Gena^al  v.  Scott  (a).  In  such  a 
case,  even  if  a  mere  assent  be  all  that  is  necessary,  it 
cannot  be  given  through  the  medium  of  another  person 
holding  a  general  authority,  though  such  authority  be 
conferred  on  him  by  power  of  attorney,  Hawkins  v. 
Kemp  (&).  But  here  the  steward  had  no  power  of  attor- 
ney, or  direct  authority  or  instruction  of  any  kind, 
either  for  binding  this  apprentice,  or  apprentices  gene- 
rally :  and  supposing  that  the  facts  stated  amount  to  a 
recognition  by  Lord  Comienay  of  what  had  been  done, 
still,  where  a  power  is  to  be  exercised  with  the  assent  of 
a  particular  party,  the  subsequent  approbation  of  that 
party  is  not  equivalent  to  an  authority  previously  given, 
Bateman  v.  Davis[c),  And  if  this  were  otherwise,  here 
the  statute  prescribes  a  particular  mode  in  which  tlie 
master  shall  authorise  the  assignment.  Besides,  the  as- 
signment, by  32  G.  3.  c.  57.  s.  7.,  is  to  be  with  the  con- 

(«)  1  Ves.  sen.  417.  (A)  3  EaU,  410.  ^c)  3  MadcU  98. 

sent 
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sent  of  two  justices  of  the  county,  &c.  or  place  where  such        1832. 
master  shall  dwell.  — — 

The  KiMO 
Cur.  adv.  VUU.  agahut 

The  Inhsbiu 
ante  of 

Lord  Tenterdej^  C.  J.  now  delivered  the  judgment       '*"*^''* 
of  the  Court     After  stating  the  facts,  his  Lordship  pro- 
ceeded as  follows.     Two  objections  were  relied  upon 
by  the  respondents;  first,  that  the  original  binding  of 
the  apprentice  to  Lord  Courtenay^  then  residing  abroad, 
was  invalid ;  and,  secondly,  that  the  assignment  was  also 
invalid.     It  is  unnecessary  to  decide  the  first  point,  as 
we  are  all  of  opinion  that  the  assignment  was  bad.     The 
statute  32  G.  3.  c.51.  j.  7.  enacts,  ^^  That  it  shall  and 
may  be  lawful  for  any  master  or  mistress  of  any  such 
parish  apprentice  as  aforesaid,  by  indorsement  on  the 
indenture  of  apprenticeship,  or  by  other  instrument  in 
writing,  by  and  with  the  consent  of  two  justices  of  the 
peace  of  the  county,  &c.  where  such  master  or  mistress 
shall  dwell,  testified  by  such  justices  under  their  hands, 
to  assign  such  apprentice  to  any  person  who  is  willing 
to  take  such  apprentice  for  the  residue  of  the  term  men- 
tioned in  such  indenture  of  aiTprenticeship:"  provided 
that  the  person  to  whom  the  appreniice  is  to  be  assigned, 
shall  at  the  same  time,  "  by  indorsement  on  the  coun- 
terpart of  such  indenture,  or  by  writing  under  his  or  her 
hand,  stating  the  said  indenture  of  apprenticeship,  and 
the  indorsement  and  consent  aforesaid,  declare  his  or 
her  acceptance  of  such  apprentice,"  and  acknowledge 
himself,   herself,  &c.  bound   by  the  covenants  on  the 
part  of  the  master  or  mistress  to  be  performed.     It 
is  not  expressly  said,  that  the  master  assigning  the  ap- 
prentice shall  himself  sign  the  instrument;  but  I  do  not 
see  how  it  could  be  valid  unless  he  did,  and  the  form 

given 
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given  in  schedule  (D.)  purports  to  be  so  signed.  But 
assuming  that  a  person  duly  authorised  by  tlie  master 
might  execute  the  assignment,  we  think  that,  in  this  case^ 
no  sufficient  authority  is  shewn.  The  master  ought,  at  all 
events,  to  exercise  his  own  discretion  as  to  the  making 
oF  the  assignment.  Here  no  discretion  was  exercised 
on  his  part.  There  is  no  proof  of  any  direction  given 
by  him  :  it  only  appears,  that  after  the  assignment  was 
made,  he  allowed  the  expenses  of  it  in  his  steward's  ac- 
count. We  think  that  is  not  equivalent  to  a  distinct 
authority  from  Lord  Courtenay  to  the  steward  to  execute 
this  instrument  for  him.  No  settlement,  therefore, 
was  gained  by  the  service  in  Spreytoti ;  and  whether  the 
original  binding  was  valid  or  not,  the  pauper's  settlement 
is  in  the  parish  of  Powderham,  to  which  he  belonged 
before  the  binding,  and  in  which  he  was  bound- 
Order  of  sessions  quashed. 
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i^Af   S/^f  ^.  hired  bim-    /^N  appeal  against  an  order  of  two  justices,  whereby 
•  y«"^f  but  told  G.  HalL  his  wife  and  children,  were  removed  from 

h  /.> UiU  .  /dZf  bis  master,  at 

s/^f'M  ./^:^tbetiiiieofthe  the  parish  of  Kemerion^  in  the  county  of  Gloucester ^  to 
•'^/had  been  called  the  parish  of  Elfidey  Castle^  in  the  county  of  Worcester, 
in  the  lo^'  the  sessions  confirmed  the  order,  subject  to  the  opinion 
^^^/*"  of  this  Court  on  the  following  case:  — 
Sw^tlit^*^  G.  Hall,  the  pauper,  hired  himself  on  the  10th  of 
again  in  the       October  1 8 1 1  to  Thomas  Bluck  of  Elmley  Castle,  until  Old 

May  following;  *^ 

and  it  was  agreed  that  the  master  should  deduct  out  of  his  wages  ]«.  a  daj  for  at  many 
days  as  he  should  be  absent  on  senrice  in  the  militia.  A*  having  tenred  under  that  coBtract 
a  year  all  but  fourteen  days,  during  which  he  was  absent  on  service  in  the  militia,  and  1«. 
a  day  was  deducted  from  his  wages ;  it  was  held,  that  he  thereby,  and  by  virtue  of  tlie  militia 
•c^  5S  &  S.  c  58.  «.  65.,  gainml  a  settlement. 

Michad^ 
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Michaelmas-day  in  the  following  year,  at  14/.  145.  wages. 
Having  been  called  upon  to  serve  in  the  fVarwickshire 
local  militia  in  the  course  of  the  preceding  year,  he  in- 
formed Bltick  of  that  fact  at  the  time  of  hiring,  and  at 
the  same  time  told  him,  that  be  expected  to  be  called 
out  to  serve  again  in  the  May  following;  and  it  formed 
part  of  the  agreement  between  them,  that  the  pauper 
should  allow  his  master  to  deduct  out  of  his  wages  I5.  a 
day  for  as  many  days  as  he  should  be  absent  on  service 
with  the  militia.  The  pauper  entered  into  the  master's 
service,  and  resided  and  served  the  whole  year  in  the  ap- 
pellant parish,  except  fourteen  days,  during  which  he 
was  absent  on  service  with  the  militia.  At  the  end  of 
the  year  he  received  his  wages,  with  the  exception  of 
145.  which  Mr.  Bluck  deducted  for  the  fourteen  days' 
absence. 
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W. «/.  Alexander  and  Talbot  in  support  of  the  order  of 
sessions.  It  must  be  conceded,  that  a  balloted  militia- 
man is  incapable  of  making  an  unconditional  contract  to 
serve  for  a  whole  year,  and  upon  that  ground  it  was 
held,  in  Rex  v.  HoUworthy  {a\  where  it  appeared  that 
the  pauper  did  not,  at  the  time  of  hiring,  inform  his 
master  of  his  being  a  militia-man,  that  he  giained  no 
settlement  by  serving  for  a  year  under  such  a  contract : 
but  here  the  pauper  did,  at  the  time  of  the  hiring,  com- 
municate to  his  master,  the  fact  of  his  being  liable  to  be 
called  out  to  serve  in  the  militia.  That  case  was  re- 
cognised in  Rex  v.  Taunton  St.  James  (&),  where  also  the 
pauper  had  not  communicated  to  the  master  the  fact  of 
his  being  in  the  militia,  and  it  was  held,  that  notwith- 


(a)  fi9.  4  C.S83. 


(b)  9B.4;C.B5l. 


stand- 


: 
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1832.        standing  the  48  G.  3.  c.  111.  s.  15^  the  militia  act  thei 
—"""        in  force,  he  was  not,  at  the  time  when  he  hired  himseU 

The  Kima  •  i       *.  .  r- 

•gaimM        capable  of  making  an  absolute  contract  to  serve  lor  a 
ants  of        yc^ar ;  and,  consequently,  that  be  ivas  not  lawfully  hirec 
CAtnt.       ^'^^  ^  year,  and  gained  no  settlement.     Here,  the  paupe 
made  a  conditional  contract  onlv,  which  it  was   com- 
petent  for  him  to  do.     There  was,  therefore^   a  gooc 
contract  of  hiring  for  a  year;  and  by  the  last  local  mi< 
litia  act,  the  52  G,  3.  c.  38.,  the  sixty-fifth  section  of  whici 
repeals  the  48  G.  3.  c.  1 11.,  and  which  received  the  royal 
assent  on  the  20ih  of  April  1812,  it  is  expressly  provided 
(as  in  sect  15.  of  the  former  act)  that  no  service  by  any 
apprentice  or  servant  in  the  militia  shall  be  deemed  ar 
J  absence  from  the  master's  service.    At  all  events,  there 

was  a  dispensation  by  the  master  with  the  service,  for  there 
jl-  was  an  allowance  made  to  him  for  the  time  the  pauper  was 

j  absent,  and  he  took  him  again  into  his  service  when  his 

duty  of  a  militia-man  had  ceased.  Besides,  this  case  falls 
within  Rexy,  Westerl€igh{a)j  and  Rex  v.  Winchcombe  {b)i 
In  the  former  case,  the  pauper  told  his  mistress  that  he 
was  in  the  militia,  and  he  might  be  absent  about  a 
month  in  a  year  to  attend  on  that  duty,  and  he  would 
pay  a  man  to  serve  in  his  place,  or  else  he  would  make 
her  an  allowance  out  of  his  wages  for  the  time  he  was 
absent.  In  the  latter  case,  the  pauper,  being  hired  for  a 
year,  told  his  master,  that,  being  a  balloted  man  in  the 
militia,  he  should  be  absent  for  a  month,  and  in  lieu  of 
that  month  .would  serve  another  at  the  end  of  the  year : 
and  these  hirings  were  held  to  be  good  on  the  following 
grounds,  as  stated  by  Mr.  Nolan  (c),  that  there  was  not 
a  chasm  in  the  contract,  but  a  dispensation  with  the 
% 

(a)  Burr.  S,  C.  755.  (b)  Dougl.  591.  (c)  1  Nolan,  383. 

persona] 
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personal  seirice;  that  it  was  not  an  absolute  exception  1882. 
of  a  nionth ;  there  was  an  alternative,  as  it  might  happen 

that  the  servant  would  not  be  called   out;   and   the  agakut 

agreement  as  to  the  absence  for  a  month  in  the  militia,  anti  of 


was  only  what  would  have  been  implied,  and  what  the  Caatli. 
master  must  have  consented  to,  as  the  law  would  have 
compelled  the  absence,  and  the  exception  was  not  of 
time  which  it  was  in  the  option  of  either  to  dispense 
with.  In  the  subsequent  case  of  Rej:  v.  The  Inhabitants 
of  Over  (a).  Lord  Kenyoti  said,  that  Rex  v.  Winchcombe 
was  decided  altogether  on  the  last  of  these  grounds. 
Here  the  Court  called  upon 

Justice  and  Greaves  contra.  It  is  conceded  that  this 
•was,  in  the  first  instance,  a  conditional  hiring;  that  is, 
the  hiring  was  for  a  year,  provided  the  party  should  not 
be  called  out  to  serve  as  a  militia-man.  But  the  moment 
be  was  called  out,  it  had  the  same  effect  as  if  the  number 
of  days  which  he  served  in  the  militia  had  been  excepted 
out  of  the  contract.  In  Rex  v.  Arlington  (6),  the  pauper 
was  hired  for  a  year  as  a  shepherd,  to  receive  weekly 
wages,  with  liberty  to  be  absent  during  the  sheep-shear- 
ing .season,  but  to  find  a  man  at  his  own  expense  to  do 
bis  work  during  his  absence,  his  own  wages  to  go  on 
during  the  whole  time ;  and  it  was  held  he  gained  no 
settlement,  because  there  was  an  exception  in  the  ori- 
ginal contract.     In   Rex  v.  Martham  (c),  where  it  was 

held  that  a  settlement  had  been  gained,  there  was  no 

• 

exception  of  time  when  the  contract  was  made,  but  it 
was  merely  stipulated  that  there  should  be  a  deduction 

• 

from  the  wages,  provided  the  pauper  were  prevented  from 

(a)  1  Easi,599.  (6)  1  Eati,  239i  (c)  1  U.  i  S.  682. 

Vou  III.  S  H  working 
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18S2.       working  by  bad  weather,  illness,  &c.   The  cases  decide 
as  to  militia-men  were  spoken  of  with  disapprobatic 

TliC  Kino  '  '^  ^ 

against       bv  Lord  EUetiboTomh  in  Rex  v.  Beaidieu  ia\     In  Rex 

The  Inhabit- 

ants  of  South  KiUingholme  {b\  the  pauper  hired  himselr  at  5U 
Castli.  y^Ai"  ^o  ^is  aunt,  who  occupied  six  acres  of  land ;  wh< 
she  had  no  work  for  him,  he  was  to  work  for  any  boc 
for  his  own  benefit ;  and  it  was  held  that  this  was  i 
exceptive  hiring,  and  that  service  under  it  did  not  coi 
fer  a  settlement.  [Lord  Tenterden  C.  J.  How  can  yc 
get  over  the  sixty-fifth  section  of  the  52  G.  3.  cSS. 
That  applies  only  to  contracts  existing  at  the  time  of  tl 
ballot  or  enrolment,  and  not  to  contracts  subsequent 
made.  Here,  the  contract  of  hiring  was  made  after  tl 
enrolment. 

Lord  Tenterden  C.  J.  I  think  the  pauper  clear) 
gained  a  settlement  in  the  parish  of  Elndey  CaslUpan 
my  opinion  is  foundeil  on  the  terms  of  the  central 
of  hiring,  and  the  language  of  the  sixty-fifth  sectioi 
of  the  52  G.  3.  c.  38.  It  appears  that  the  pauper,  oi 
the  10th  of  Ocioba^  1811,  fiired  himself  to  Old  Mi 
chaelmas'dai/  following;  and  he  informed  his  mastei 
at  the  time  of  hiring,  that  he  had  been  called  upon  h 
serve  in  the  militia  in  the  course  of  the  preceding  year 
and  expected  to  be  again  called  out  to  serve  in  the  Mm 
following;  and  it  was  part  of  the  agreement,  that  hi 
master  should  deduct  out  of  his  wages  Is.  a  day  for  « 
many  days  as  the  pauper  should  be  absent  on  servio 
in  the  militia.  There  is  nothing  of  absolute  exceptioi 
in  the  terms  of  the  contract.  The  exception  or  coo 
dition,  if  any  such  there  was,  arose  from  the  operatio 
of  law  on  the  individual.     He  was  a  militia-man,  am 

(n)  SM.^S.  2«9.  {b)  10  B,  ^  C.  802. 
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as  such,  was  bound  by  law  to  serve,  if  called  upon  so  to 
do.  Then  the  48  G.  3.  c.  11 1.  s.  15.,  and  the  52  G.  3. 
c.  38.  s.65.9  enact,  **  that  no  ballot,  enrolment,  and  service 
under  this  act,  shall  extend  to  make  void,  or  in  any 
manner  to  affect,  any  indenture  of  apprenticeship  or 
contract  of  service  between  any  master  or  servant,  not- 
withstanding any  covenant  or  agreement  in  any  such 
indenture  or  contract,  and  no  service  under  this  act,  of 
any  apprentice  or  servant,  shall  be  deemed  to  be  an 
absence  from  service,  or  a  breach  of  any  covenant  or 
agreement  as  to  any  service  or  absence  from  service  in 
any  indenture  of  apprenticeship  or  contract  of  service.'' 
llie  service  of  the  pauper,  therefore,  in  the  militia  is 
not,  in  point  of  law,  an  absence  from  his  service  with 
his  master.  It  is  true,  that  in  this  case,  the  parties  by 
their  contract  have  provided,  that  while  the  pauper  was 
serving  in  the  militia,  though,  in  point  of  law,  he  must 
be  considered  as  serving  his  master,  he  was  not  to  re- 
ceive any  wages.'  But  that  makes  no  di£Ference;  the 
general  words  of  the  act  are  sufficient  to  enable  us 
to  say,  that  under  such  a  contract  as  the  present,  and 
notice  having  been  given  at  the  time  of  hiring  that  the 
servant  was  liable  to  be  called  on  to  serve,  he  was,  in 
point  of  law,  serving  his  master  while  he  was  in  the 
militia,  so  as  to  acquire  a  settlement  by  hiring  and  a 
service  for  a  year. 


1832. 

The  Kino 
agahui 
TIm  Inhabit- 
ants of 
Elmlit 
Caitli. 


LiTTLEDALE  J.  This  case  comes  very  near  those  of 
Bex  V.  fVesterleigh  (a)  and  Rex  v.  fVinchcombe  ib) ;  but 
whether  those  decisions  were  righ  or  not,  the  effect  of 
the  clauses  in  the  militia  act  is  to  place  this  party  in  the 
same  situation  as  if  he  had  served  the  master  during 
the  time  he  was  in  the  militia. 

(o)  Burr.  &  C.  753.  (b)  DougL  591. 
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1832.  Parke  J.    This  case  is  undoubtedly  very  like  Rex  ^ 

■    ~        Westerlewh  ia\  and  Rex  v.  Winchcombe  (b\     In  Rex  ' 

The  KiKO  b     \   n  ^  V   / 

againu        TauTitoTi  St.  Jumes  (c)y  the  objection  was,  that  the  paup^ 

The  Inhabit- 
ants of        was  not,  when  he  hired  himself,  capable  of  making  a 

Castlv.       absolute  contract  to  serve  for  a  year,  and,  therefbn 

having  made  such   contract  without  reference  to  hi 

liability  as  a  militia«man,  he  was  not  lawfully  hired  fo 

a  year,  and  gained  no  settlement    But  here,  the  paopc 

did  communicate  the  fact  of  his  being  a  militia-man  t 

the  master.     There  is  nothing  in  that  case  to  shew  tbi 

under  such  circumstances  a  service  in  the  militia  ma 

not  be  considered  as  service  to  the  master. 


Taunton  J.  I  am  of  the  same  opinion,  and  I  thiol 
the  sessions  would  have  done  better  not  to  send  uj 
this  case*  Rex  v.  Westerleigh  (a),  and  Rex  v.  WinA 
combe  {a)y  were  decided  by  Judges  who  were  eminen 
sessions  lawyers,  and  I  think  the  principles  upon  whid 
those  decisions  took  place  are  correctly  stated  by  Mr 
Nolan  in  his  Treatise  on  the  Poor  La^ws.  Rex  v.  Hcb 
worthy  {d)  was  decided  on  the  ground  that  the  paupei 
did  not,  at  the  time  of  hiring,  inform  his  master  thai 
he  was  a  militia-man.  Here  the  pauper  did  so.  There 
was  a  good  hiring  for  a  year.  The  statute  enacts,  thai 
no  service  in  the  militia  shall  be  deemed  to  be  an  absence 
from  service  with  the  master ;  but,  independently  of  thai 
statute,  my  opinion,  founded  on  the  decisions  of  Ba 
V.  Westerleigh  and  Rex  v.  Winchcombe^  would  have  been 
the  same. 

Order  of  sessions  con6rmed 

(a)  Burr,  S.  C  753.  (6)  Dougf.  891. 

(c)  9^.  4-  C.  831.  (d)  6B.4:  C.  889. 
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The  King  against  The  Inhabitants  of  Cheadle.  Saturday, 

June  9th. 

/^N  appeal  against  an  order  of  two  justices,  whereby  Appellanu /^  f- <?;  /  v 
WiUiam  Smith  and  his  wife  and  children,  were  order  of  re- /[t'.'!"  '^jfa 
removed  from  the  parish  of  Cheadle^  in  the  county  of  ^tj.J^^%^^^'"  '9'^* 
Stafford^  to  the  township  of  Scropton  and  FostoUj  in  tlie  p^^r^fwife'<^^'''•'^i^^ 
county  of  Derby^  the  sessions  quashed  the  order,  subject  ^»°«  ««»^  >n 
to  the  opinion  of  this  Court  on  the  following  case :  —       having  sereral 

°  children,  it  was 

The  settlement  of  the  pauper,  W.  Smithy  at  the  time  >»  bis  lifeUme 
of  his  marriage  in  1808,  was  in  the  appellant  township  them  that  part 
of  Scropton  and  Foston.     The  appellants,  in   order  to  should  be 
establish  a  subsequent  settlement  by  estate  in  Cheadle^  chimin  pur- 
the   respondent   parish,  proved   that  John   James,  the  J^J^ent'^of 
fether  of  the  pauper's  wife,  had  been  seised  in  fee  of  ^ema^nageof 

*       ^  the  pauper  in 

a  house  and  some  land  in  Cheadle,  on  which  he  resided  ^^^*  ^  portion 

of  the  land  was 

with  his  family  (a  wife  and  five  children),  and  of  which  allotted  to  him, 

upon  which  he 

he  continued  in  possession  till  1807,  when  he  died  in-  built  a  house, 
testate,  leaving  his  eldest  son  Simon  Ja^Ti^^  his  heir  at  in  it  for  sixteen 
law.     It  had  been  agreed  in  the  lifetime  of  John  James,  ^iSdthe^whohT 
by  all   the  members   of  the   family,   including  Simon  ^"^^^Jeld 
James,  that  the  four  younger  children  (of  whom  the  J5^ev«r»'n«; 

•^         °  ^  The  respond- 

pauper's  wife  was  one),  should  have  a  parcel  of  the  ems  then  pro- 
duced a  con- 
said  land  allotted  to  each  of  them,  in  order  that  they  veyance  to  the 

might  build   houses   thereon   respectively,    when    they  landioquesUon 

could  raise  the  money.     In  pursuance  of  this  agree-  "j..  the  eldest 

ment,  a  portion   of  the   land  was  staked    out  for  the  ^w  of /!*/!' *^ 

It  recited,  tbat 
the  pauper  bad  agreed  to  purchase  the  above  parcel  of  land  of  S»  /.,  and  had  paid  him  two 
guineas  foi"  the  same,  but  no  conveyance  tliereof  bad  yet  been  made ;  and  then  expressed, 
that  in  consideration  of  that  sum,  S,  J.  bargained  and  Kold,&c. : 

Held,  that  the  appellanu  were  not  estopped  by  the  recital  of  this  deed  from  giving  parol 
evidence  that  the  consideration  stated  in  the  deed  was  never  paid  or  intended  to  be  paid, 
and  that  the  deed  was  made  for  the  purpose  of  confirming  the  pauper's  title  to  the  land 
allotted  to  him  in  virtue  of  the  above  mentioned  parol  agreement. 
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The  Kino 

(tgamU 

The  lobabit- 

mtsof 

Chiadli. 


pauper  to  build  on  a  short  time  after  his  marriage 
and  he  built  a  cottage  thereon  upwards  of  twenty-on 
years  since,  in  which  he  resided  sixteen  or  sevcntce 
years,  and  then  sold  it  for  60/.  to  one  John  Higgi 
who  still  has  it.  The  land  so  staked  out  was  a  sroal 
plot  about  four  yards  by  six  or  seven,  and  the  ful 
value  of  it  in  fee  l)efore  the  cottage  was  built  was  tw< 
guineas  or  two  guineas  and  a  half.  When  the  cottagi 
was  built,  Simon  James  (the  eldest  son  oSJohn\  who  livec 
within  a  few  yards,  assisted  the  pauper  in  staking  oa 
the  land,  and  in  doing  some  of  the  work  at  the  found 
ation.  On  the  part  of  the  respondents,  indentures  o 
lease  and  release  of  the  6th  and  7th  oi  January  18L 
were  produced  and  proved,  for  the  purpose  of  shewing 
that  this  land  had  been  purchased  by  the  pauper  for  { 
money  consideration  not  amounting  to  30^  The  re 
lease  was  between  Simon  James  (therein  described  a 
eldest  son  and  heir  at  law  of  John  James  deceased)  o 
the  first  part,  William  Smithy  the  pauper,  of  the  secom 
part,  and  John  Moreton  (therein  described  as  a  truste 
nominated  by  and  on  behalf  of  the  said  William  Smith 
of  the  third  part ;  and  after  reciting,  that  *^  the  said  Wil- 
liam Smith  some  time  since  agreed  to  purchase  from  the 
said  Simon  James  the  plot  or  parcel  of  land  thereinaftei 
mentioned,  and  had  paid  the  said  Simon  James  the  sun 
of  2/.  2s,  as  consideration  for  the  same,  and  lately  erected 
a  dwelling-house  thereon,  but  no  conveyance  thereo 
had  yet  been  made,"  it  was  witnessed,  that  for  am 
in  consideration  of  21.  2s.  to  the  said  Simon  James  ii 
hand  paid  by  the  said  William  Smith  at  or  beibn 
the  sealing  and  delivery  of  these  presents,  the  receip 
whereof  Simon  James  did  thereby  acknowledge,  aiM 
thereof  did  acquit  and  for  ever  discharge  the  said  Willim 

Smiii 
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Smithy  his  heirs,  &c ;  he  tlie  said  Simon  James  did  grant, 
bargain,  &c.  the  said  plot  of  land,  and  the  said  house 
erected  thereon,  to  the  pauper,  his  heirs  and  assigns,  &c. 
Each  of  these  deeds  was  stamped  with  a  15&  stamp.  The 
evidence  of  the  pauper,  and  also  of  one  Jeremiah  Robin^ 
son  (who  was  not  a  party  to  the  deed),  was  then  tendered 
on  the  part  of  the  appellants,  and  objected  to  on  the  other 
side,  but  received  by  the  Cobrt,  to  shew  that  the  con- 
sideration stated  in  the^deed  was  not  paid,  nor  intended 
by  the  parties  to  be  paid ;  and  that  the  deed  was  only 
made  for  the  purpose  of  confirming  the  pauper's  title 
to  the  plot  of  land  which  had  been  allotted  to  him 
shortly  after  his  marriage,  under  the  parol  arrangement 
between  John  James  and  his  children.  The  sessions 
found  that  the  consideration  mentioned  in  the  deed  was 
not  paid,  nor  intended  to  be  paid.  The  questions  for 
the  opinion  of  this  Court  were,  1st,  whether  the  last 
mentioned  evidence  was  properly  admitted  ?  and  if  it 
was,  then,  2dly,  whether,  on  all  the  facts  of  the  case, 
the  pauper  acquired  a  settlement  in  the  respondent 
parish  ? 


1832. 

The  KiMo 

agamsi 

Tbe  Inhabit^ 

ants  of 

Chbadu. 


Shutt  and  Whateley  in  support  of  the  order  of  ses- 
sions. The  evidence  was  properly  received,  at  all  events, 
to  shew  that  the  deed  was  void  as  being  a  fraud  on  the 
revenue  laws;  for  the  stat.  48  G.  3.  c.  149.  Sched,  part  1. 
tit.  Conveyance^  requires  a  stamp  of  155.  where  the  plir- 
chase  or  consideration  money  does  not  amount  to  50/., 
but  where  it  exceeds  that  sum,  and  does  not  amount 
to  150/.,  a  stamp  of  J/.  Now,  the  deed  on  the  face 
of  it  had  a  proper  stamp ;  but  the  actual  value  of  the 
property  being  60/.,  (for  it  was  sold  for  that  sum  a  few 
years  after  the  deed,)  the  stamp  was  insufficient.     But 

3  H  4  tbe 
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18S2.  the  parol  evidence  was  admissible  on  another  ground 
*""~^  because,  though  the  parties  to  the  deed  might  be  et 
agama       topped  by  it  from  saying  that  it  was  not  made  tor  i 

The  Inhabit-  .  . 

anti  of  money  consideration,  the  parish  officers,  who  are  neitbei 
parties  nor  privies,  are  not.  Starkie  on  Evidence^  1051. 
Bex  T.  Scammonden  (a).  Rex  v.  Laindon  {b).  lu  Rex  t 
Olney  (c),  the  appellants  were  admitted  to  prove  thai 
only  12/.  purchase-money  was  paid  for  a  messuage  by 
the  paupeTi  though  the  deed  by  which  it  was  conveyed 
to  him  stated  52/.  to  have  been  paid.  Then,  supposing 
the  evidence  properly  received,  the  pauper  clearly  ac- 
quired a  settlement  by  estate,  the  property  having  been 
possessed  uninterruptedly  by  and  through  him  for  more 
than  twenty  years.  Rex  v.  Cold  AdiUm  {d\  Rex  v.  ButUt' 
ton  (^),  Rex  v.  CaUna  (g). 

Corbet  and  Whitconibe  contrk.  The  sessions  have  nol 
found  fraud  ;  and  even  if  there  had  been  a  fraud  on  the 
revenue,  the  deed,  as  between  the  parties,  might  have 
been  valid,  Doe  d.  Kettle  v.  Lewis  (A),  Robinson  v.  Mac' 
donell(i).  Then,  as  to  the  next  point;  the  evidence 
merely  went  to  shew  that  the  two  guineas  were  not  paid, 
or  intended  to  be  paid ;  it  was  not  offered  for  the  pur- 
pose of  proving  that  any  other  consideration  was  in 
question,  or  whether  or  not  such  difierent  consideratioa 
was  paid,  or  intended  so  to  be.  Rex  v.  Scammonden  (a] 
and  Rex  v.  Laindon  {b)  only  establish  that  parol  en 
dence,  though  not  receivable  to  contradict  a  deed,  mi] 
be  admitted  to  ascertain  an  independent  fact :  but  ben 

(a)  5  r.  R.  474.  'b)  8  T,  R.  379. 

(c)  \M.iS.  387.  (c/)  Burr.  S.  C.  444. 

(r)  6*  T.  R.  554.  {g)  3  M.  ^  S.  22. 

(AJ   10  R.  i  C.  67J.  (i)  S  M.  cj  S.  228. 

til 


CuiAALt* 


IN  THs  Second  Year  or  WILLIAM  IV.  837 

the  object  of  the  evidence  was  merely  to  contradict  a       l8S2. 
particular  fact  recited  in  the  deed.  viz.  that  two  iruineas       — -^ 

....  The  KiMo 

was  the  consideration  paid.     In  Rex  v.  Scammonden  (a)        agmM 

....  Th«  Inhabiu 

the  evidence  was  given  to  establish  a  &ct  consistent  with  anu  of 
the  deed,  namely,  that  a  further  sum  than  that  mentioned 
therein  was  paid;  but  here  the  effect  of  the  evidence  is  to 
shew  that  no  consideration  whatever  was  paid,  and  that 
18  to  contradict  the  deed.  Then,  as  to  the  adverse  pos- 
session, if  the  pauper  had  brought  an  ejectment,  a  con- 
veyance under  these  circumstances  would  be  evidence  to 
prove  that  he  was  not  seised  before  its  date,  7th  of  Ja- 
nuary 1815,  and  then  there  has  not  been  twenty  years' 
adverse  possession. 

Lord  Tenterden  C.  J.  I  think  a  settlement  was 
gained  in  Cheadk.  The  appellants  proved  that  John 
James^  the  father  of  the  pauper's  wife,  being  seised  in  fee 
of  a  house  and  land  in  Cheadle^  and  having  several  chil- 
dren, it  was  agreed  among  them  in  his  lifetime  that  a  part 
of  the  land  should  be  allotted  to  each  of  them.  One  of 
the  children  married  the  pauper  in  1808,  and,  soon 
after,  in  pursuance  of  the  agreement,  a  portion  of  the 
land  was  staked  out,  upon  which  the  pauper  built  a 
house,  and  after  residing  there  seventeen  years,  he  sold 
the  house  for  60/.  There  having  been  twenty  years' 
possession,  the  case  thus  far  shewed  such  an  estate 
as  gave  the  pauper  a  settlement.  To  avoid  this  settle- 
ment by  estate,  the  parish  officers  of  Cheadle  proposed 
to  shew,  by  the  deed  of  1815,  that  the  pauper's  title 
to  it  accrued  by  a  purchase  for  a  money  consideration 
not  amounting  to  30/.     That  deed  recited,  that  Smith 

{a)  3  T.  R.  474. 

had 
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1888.       had  agreed  to  purchase  the  land  for  the  consideration  c 

two  guineas.    The  other  parish  alleged  in  answer  that  th 

agidfuc       recital  was  not  true,  and  that  the  real  consideration  wa 

The  Inhabit- 

anti  of  not  a  money  consideration ;  and  they  gave  evidence  tha 
the  two  guineas  were  not  paid,  or  intended  to  be  paid,  aD( 
that  the  only  object  of  the  parties  in  executing  this  dee 
was  to  confirm  the  pauper's  title.  The  objection'  is,  tha 
evidence  to  contradict  the  statement  of  the  consideratioi 
I  in  the  deed  ought  not  to  have  been  admitted.     Now,  th 

parties  to  the  deed  might  be  estopped  by  it  from  saying 
that  this  was  not  a  purchase  for  a  money  consideration 
but  the  parish  officers,  who  are  strangers  to  it,'  are  not 
If  that  were  otherwise,  the  greatest  inconvenience  and  in- 
justice  might  arise,  because  a  settlement  might  be  ac- 
quired or  not  according  to  the  language  used  by  parties 
in  an  instrument  of  this  nature.  The  evidence  was,  in 
my  opinion,  properly  received,  as  shewing,  not  that  the 
deed  was  void,  but  that  this  was  not  a  purchase  for  a 
money  consideration. 

LiTTLEDALE  J.  Concurred. 

Parke  J.  It  is  quite  clear,  that  although  the  parties 
to  this  deed  were  estopped  by  it,  strangers  were  not,  and 
consequently  the  parish  officers  might  shew  the  real 
nature  of  the  transaction.  If  this  were  not  so,  parishes 
might  be  burthened  with  settlements  for  which  there 
was  no  colour.  It  is  clear  that  a  settlement  was  gained 
in  this  case  by  an  estate  voluntarily  conveyed  to  th< 
pauper. 

Taunion  J.  concurred. 

Order  of  sessions  confirmed 
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FoLLioT  Nash  and  Others  against  Benjamin 
Coaxes,  John  Colloe,  Samuel  Nash,  Mary 
Nash,  Widow,  Frederick  Williams,  an 
Infant,  John  Nash,  the  younger,  an  Infant, 
and  John  Nash.  v      // ,.  p^^.^.j^  ^,,,  ^  /i, 

^PHE  following  case  was  sent  by  the  Vice-Chancellor  Testator  de- 

-*-  Tiscd  lands  to 

for  the  opinion  of  this  Court: —  trustees  and 

Richard  Nashj  by  his  will  dated  May  5th,  1814,  de-  them,  and  tba 

vised  as  follows :  —  "I  give  to  my  trustees,  Benjamin  g^vor'^n 

Coaiesj  John  Collocj  and  Samuel  Nashj  certain  lands  and  S^j^i^;^'* 

premises  (described  in  the  will)  in  the  county  of  Here'  ^**®  »h^ld 

ford^  to  hold  to  my  said  trustees  and  the  survivor  of  age  of  twenty- 
one  years* 
them,  and  the  heirs  of  such  survivor,  in  trust  for  Fdliot  upon  bis  legaUy 

taking  and 

Williamsj  now  an  infant,  my  natural  son,  till  he  arrives  using  the  tes- 

^^,  r.  i_»in^i»         tator's  surname; 

at  the  age  of  twenty-one  years,  upon  his  legally  taking  i^id  then,  upon 
and  using  the  surname  of  Nash  in  lieu  and  instead  of  guch  M*e,*and 
that  of  Williams^  and  then,  upon  his  attaininc:  such  age  **>"»«  *^*t 

'  '     r  o  ^     name,  haben- 

and  legally  taking  the  name  of  Hash  as  aforesaid,  and  ?"™  ^  |>™  ^^ 

°      -^  o  ^  '  lire;andyrom 

using  the  same,  to  hold  to  him,  the  said  FoUiot  Williams^  and  after  hu 

deeeoie,  to  hold 

then  taking  the  name  of  Nash,  for  and  during  the  term  to  the  trustees 
of  his  natural  life;  and  from  and  after  his  decease,  to  yorofthem, 
liold  to  my  said  trustees  and  the  survivor  oTtFem,  and  ofsuchsurri. 
the  heirs  of  such  survivor,  to, preserve  contingent  re-  ^^SJLJIJf^^* 
mainders,  in  trust  for  the  heirs  male  of  the  body  of  the  m^ndefs,  in 

'    .-.-. ..  _   J.,    trust  for  the  K;  6 /7 /S^ /^ 

said  FoUiot  Williams^  taking  the  name  of  Nash^  lawfully  *«»•«  »>^  o*"  -^/fr^i^k.  ,fi 

— ^-^— ^— •— — —  ^,^^^^—^^^^,^m^,^^^m^.^  JF,  W»f  taking/ 

issuing,  and  the  heirs  and  assigns  of  such  male  issue  for  thetesutor's  v,^ ^ratx^ 

;   •  — : ..  ■;.■•■.-■  -     ^T^'^T    * name,  and  tha 

ever ;  but  for  want  of  and  in  default  of  such  male  issue  heirs  and  as- 
lawfuUy  issuing,  then  in  trust  for  my  natural  son  Fre^  male  issue  for 

'  ~  ■  •    ercr;  but  in 

default  of  such  male  issue,  then  over :  Held,  that  the  trustees  did  not  take  the  legal  estate 
in  the  lands  devised,  but  that  F»  W.  took  a  legal  estate  tail  in  them  on  his  coming  of  age 
and  adopting  the  testator's  surname.  /.  /  >         si  ^ 

dertck 
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18S2.       derick  WiUiamsj  brother  of  the  said  FoUiot  Williams^  oi 
his  attaining  the  age  of  twenty-one  years,  and  legall; 

^1  ASH 

agahm        changing,  taking,  and  using  the  surname  of  Nash  a 
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aforesaid,  and  then,  upon  his  attaining  such  age  am 
taking  and  using  the  surname  of  Nash  as  aforesaid 
to  hold  to  him  the  said  Frederick  Williams  for  and 
during  the  term  of  his  natuml  life;  and  from  and  im* 
mediately  after  his  decease,  to  hold  to  my  said  trustees 
and  the  survivor  of  them,  and  the  heirs  of  such  sur- 
vivor, to  preserve  contingent  remainders,  in  trust  for 
the  heirs  male  of  the  body  of  the  said  Frederick  Williams 
(taking  the  name  of  Nash)  lawfully  issuing,  and  tlie 
heirs  and  assigns  of  such  male  issue  for  ever;  but  in 
default  of  such  male  issue,  then  in  trust  for  Samuel 
Nash  junior,  son  of  my  kinsman  Samuel  Nash**  The 
testator  then  devised  his  Shropshire  estates,  therein 
specially  described,  to  the  same  trustees,  in  trust  for 
Frederick  Williams^  in  the  same  terms  and  subject  to 
the  same  conditions  which  were  contained  in  th^  devise 
to  Folliot  Williamsy  remainder  to  Folliot  Williams^  and 
ultimate  remainder  over  to  Samuel  Nash  in  fee.  The 
testator  died  on  the  14th  of  June  1815,  leaving  all  the 
devisees  in  trust,  and  also  the  said  Folliot  Williams^ 
now  Folliot  Nashi  and  Frederick  Williams^  him  surviving. 
Folliot  Nash  attained  his  age  of  twenty-one  years  on 
the  11th  of  February  1825,  and  thereupon  applied  for 
and  obtained  his  majesty's  licence  to  adopt  and  use  the 
name  of  Nash^  and  was  let  into  the  possession  of  the 
testator's  Herefordshire  estates,  and  still  is  in  such  pos- 
session, and  in  receipt  of  the  rents  and  profits  thereof. 
The  defendant  Frederick  Williams  is  still  an  infant. 

A  bill  in  this  cause  was  filed  in  Michaelmas  term 
1825,  praying,  amongst  other  things,  that  the  testator^s 

will 


IN  THE  Second  Year  of  WILLIAM  IV.  841 

will  might  be  established,  and  the  trusts  thereof  per-        18S2. 
formed  and  carried  into  execution,  and  that  the  interest         ^, 

'  Nash 

of  all  parties  under  the  same  misfht  be  ascertained.  agaiKH 

The  cause  was  heard  before  the  Master  of  the  Rolls 
on  the  27th  of  July  1827)  and  by  the  decree  mode 
on  that  hearing,  it  was  declared  that  the  said  tes- 
tator's will  ought  to  be  established,  and  the  trusts 
thereof  performed  and  carried  into  execution,  and  the 
same  was  decreed  accordingly,  and  certain  directions 
were  thereby  given  relating  to  the  accounts  to  be  taken 
of  the  testator*8  estate. 

The  cause  coming  on  to  be  heard  before  the  Vice- 
Chancellor,  for  further  directions  upon  the  Master's 
general  report  made  in  pursuance  of  the  said  decree^, 
and  the  plaintiff  FoUiot  Nash  claiming  to  take  an  estate 
tail  in  the  Herefordshire  estates,  under  the  devise  thereof 
by  the  said  testator's  will,  and  the  defendant  Frederick 
Williams  also  claiming,  on  his  attaining  the  age  of 
twenty-one  years,  to  take  an  estate  tail  in  the  Shropshire 
estates,  under  the  devise  thereof  by  the  testator's  will, 
his  Honor  directed  a  case  to  be  made  for  the  opinion 
of  this  Court,  and  that  the  question  should  be. 

What  estate  Folliot  Nash  takes  in  the  Herefordshire 
estates,  under  the  devise  thereof  by  the  testator's  will  ? 
Whether  an  estate  tail,  or  for  life  only  ?  And  also  what 
estate,  the  defendant  Frederick  Williams^  on  his  attaining 
the  age  of  twenty-one  years,  and  taking  the  surname  of 
Nash  as  directed  by  the  testator's  will,  will  take  in  the 
Shropshire  estates,  under  the  devise  thereof  by  the  said 
will  ?  Whether  an  estate  tail,  or  for  life  only  ?  This 
case  was  argued  in  last  Hilary  term  by 

Dodd 


i  Nash 
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18S2.  Dodd  for  the  plainti£&.     FoUiot  Nash  and  Frtderk 

Williams  take  estates  tail  in  the  property  devised ;  fc 


I 

I 


I 


I 


•gtdmi       this  falls  within  the  rule  in  SheUafs  case  (a),  that  wher 
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the  ancestor,  by  any  gift  or  conveyance,  takes  an  estat 
of  freehold,  and  in  the  same  gift  or  conveyance  an  estat 
is  limited  either  mediately  or  immediately  to  his  heir 
in  fee  or  in  tail,  in  such  case,  heirs  are  words  of  limit 
ation  and  not  words  of  purchase;  and  the  remainder  i: 
executed  in  possession  in  the  ancestor  so  taking  the 
freehold,  and  is  not  contingent ;  tlie  two  estates  unite, 
and  the  ancestor  takes  an  estate  in  fee  or  in  tail.  This 
rule  applies  to  devises  as  well  as  to  deeds,  and  the  inter- 
position of  an  estate  to  trustees  to  preserve  contingenl 
remainders  does  not  prevent  its  taking  effect,  PapilUm 
V.  Voice  {b).  If  the  limitation  to  trustees  had  been  dur- 
ing the  lives  of  the  tenants  for  life  to  preserve  contingenl 
remainders,  the  application  of  the  above  rule  would  not  be 
disputed ;  but  it  will  be  said  that,  here,  the  limitation  in 
trust  to  preserve  contingent  remainders,  being,  not  during 
the  lives  of  the  tenants  for  life,  but  after  their  decease^ 
gives  the  trustees  the  legal  estate,  and  the  heir  male  of  the 
body  an  equitable  estate  only ;  and,  then,  that  the  estates 
for  life  and  in  remainder,  being  of  different  natures — one 
legal,  and  one  equitable  —  will  not  coalesce ;  Feam^s 
Cant.  Rem,  58.  It  is  undoubtedly  established  by  au- 
thorities, that  where  the  ancestor's  estate  is  merely 
equitable^  a  limitation  of  the  legal  fee  to  the  heirs  of  the 
body  will  not  fall  within  the  rule  in  Shellet/s  case ;  and 
Mr.  Feame  contends  that,  by  parity  of  reasoning, 
where  the  legal   freehold    is  limited  to   the  ancestor. 


(o)   I  Rep,  164.  a.  (6)  2  P.  /rww.  471. 

and 
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and  the   equitable  fee   to   the  heirs  of  his   body,  the        18S2. 
estates  will  not  fall  within  that  rule ;  and  in  a  note  to       ~ 

Nash 

the  6th  edit,  of  Feame*s  Cont.  Rem.  p.  60.,  Venables  v.        agpwu 
Morris  {a\  which  will  probably  be  relied  on  here,  is 
cited  as  a  strong  authority  in  support  of  that  conclu- 
sion.    There,   an  estate   was   limited   to   the  husband 
for  life;  remainder  to  trustees  and  their   heirs  during 
his  life,  in  trust  to  preserve  contingent  remainders ;  re- 
mainder to  the  wife  for  life ;  remainder  to  trustees  and 
their  heirs  (not  during  her. life)  in  trust  to  support  the 
contingent  remainders  thereinafter  limited ;  remainder 
to  the  first  and  other  sons  successively  in  tail ;  remainder 
to  the  wife  in  tail ;  remainder  to  such  uses  as  she  should 
by  deed  or  will  appoint.     It  was  held  that  the  trustees 
took  a  legal  estate  in  fee  after  the  determination  of  the 
wife's  life  estate,  and  that  all  the  subsequent  limitations 
were  of  trust  estates:  and  that  an  appointment  by  the  wife 
to  the  use  of  the  right  heirs  of  the  husband  did  not  create 
any  estate  which  could  unite  with  the  antecedent  life  estate 
of  the  husband,  but  only  gave  an  equitable  estate  to  the 
person  who,  at  his  death,  should  answer  the  description  of 
his  right  heir.  The  decision  in  that  case  proceeded  on  the 
ground  stated  by  Lord  Kenyan  in  Doe  dem»  Lee  Compere 
V.  Hicks  (i),  viz.  that  ft  was  absolutely  necessary  that  the 
fee  should  be  in  the  trustees ;  for  the  tenant  for  life  (the 
wife)  had  a  power  of  appointment,  and  if,  in  exercising  that 
power,  she  had  introduced  any  contingent  remainders, 
they  might  all  have  been  defeated  if  the  uses  were  not 
executed  in  the  trustees.     But  here  there  are  no  contin- 
gent estates;  and,  therefore,  it  is  not  necessary  that  the 
trustees  should  take  the  legal  estate  for  a  longer  term 

(a)  7  r.  R.  342.  438.  (fc)  7  T.  R.  435. 

than 
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18S2.  than  during  the  lives  of  the  tenants  for  life.  It  is 
general  rule,  that  where  an  estate  is  given  to  tmstee 
ofotfuf  it  shall  enure  no  longer  than  the  purposes  of  the  tra 
require ;  and,  here,  those  purposes  do  not  require  thi 
the  trustees  should  take  the  legal  fee,  thereforet  : 
is  in  the  cestui  que  trust  Doe  v.  Hicks  {a)  is  like  tb 
present  case.  There,  after  a  devise  to  one  for  life,  wit 
remainder  over,  the  devisor  limited  the  estate  from  an 
after  the  determination  of  the  former  estate  to  trustee 
and  their  heirs  in  trust  to  preserve  contingent  remaiii 
ders  but  to  permit  the  tenant  for  life  to  take  the  profits 
and  he  afterwards  gave  other  estates  for  lives  with  re 
mainders  over ;  and  after  each  estate  for  life^  he  inter 
posed  the  same  estate  to  trustees  and  their  heirs  :  it  wa 
held,  that  this  shewed  his  intent  to  be,  that  the  estate 
to  the  trustees  should  be  confined  to  the  lives  of  tb 
several  tenants  for  life;  and,  consequently,  that  the* 
in  remainder  took  legal  estates,  there  being  no  otbe 
circumstances  in  the  will  to  shew  a  contrary  intent 
{  There  the  Court  observed,  that  there  was  no  necessi^ 

for  a  greater  estate  vesting  in  the  trustees ;  and  that  Ha 
devisor,  by  again  giving  the  same  estate  to  the  trustee 
and  their  heirs  after  each  successive  estate  for  life,  ap 
peared  evidently  to  have  understood  that  he  had  do 
vested  the  whole  interest  in  them  by  the  first  limitation 
The  same  reasoning  applies  to  this  case,  in  which,  a 
was  observed  in  the  former,  the  whole  doubt  arises  froi 
f  the  inaccurate  penning  of  the  will.     This,  therefore,  i 

I:  merely  the  ordinary  case  of  a  trust  estate  interposed  t 

f  preserve  contingent  remainders  during  an  estate  for  lifi 

\  In  Curtis  v.  Price  (£),  the  objects  of  the  limitation  wei 

(«)  7  T.  R.  433.  (6)  12  Fa.  89. 

I 
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all  limited  to  the  life  of  the  tenant  for  life,  and  the  Court  1882. 
there  thought  it  unnecessary  that  the  trustees  should 
take  the  fee.  And,  according  to  the  argument  adopted 
by  the  Court  in  that  case,  to  efiectuate  the  testator's  in- 
tention, the  will  may  be  read  as  if  additional  words  were 
introduced ;  here,  therefore,  the  words,  **  during  the  life 
ofFoUiot  Nadij*  may  be  understood  as  part  of  the  will, 
in  fevour  of  the  general  intention,  which  undoubtedly 
was,  th/it  the  estate  should  not  go  over  until  the  issue 
of  the  tenants  for  life  was  exhausted. 

Preston  contrft.  FoUiot  Nash  and  Frederick  Williams 
took  estates  for  life,  with  an  equitable  remainder  in 
fee  to  their  sons.  The  trustees  had  the  l^al  fee,  and 
therefore  the  interests  of  the  parents  and  of  their  heirs- 
male  are  of  different  qualities,  one  legal  and  the  other 
equitable;  and  there  are  superadded  words  of  limit- 
ation to  the  gift  to  the  heirs-male.  VenaUes  v.  Jlfor- 
ris  (a),  is  in  point,  to  prove  that  it  was  necessary  that 
the  trustees  should  take. the  legal  fee.  The  testator, 
after  giving  a  life  estate  to  FoUiot  Williams  on  his  at- 
taining the  age  of  twenty-one  years  and  taking  the  name 
of  Nasht  says,  **  and  from  and  after  his  decease  to  hold 
to  my  said  trustees,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  to  preserve  contingent  remain- 
ders, in  trust  for  the  heirs-male  of  the  body  of  the  said 
FoUiot  WilliamSf  taking  the  name  of  Nashj  lawfully 
issuing,  and  the  heirs  and  assigns  of  such  male  issue  ibr 
ever/'  The  words  of  this  devise  to  the  trustees  prima 
facie  import  a  gift  to  them  of  the  legal  fee,  and  there  is 
nothing  to  shew  that  their  legal  estate  was  to  cease  with 

(a)  7  r.  it.  84S.  458. 
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1832.        the  life  of  the  first  taker.     In  Doe  v.  Hicks^{a)  and 
■7  Cttrtis  V.  Price  (i),  though  the  devise  was  to  the  trustees 

againd  and  their  heirs,  there  was  sufficient  on  the  face  of  the  will^ 
to  enable  the  Court  to  see  that  tlie  estate  of  the  trustees 
was  intended  to  be  restricted  in  each  case,  to  the  life  of 
the  first  taker.  In  Doe  v.  Hicksj  the  limitation  to  tlie 
trustees  and  their  heirs  was  construed  to  operate  only 
for  the  lives  of  the  tenants  for  life ;  first  because  the 
object  for  which  the  estate  was  given  to  them,  being  to 
preserve  contingent  remainders,  did  not  require  tlieir 
estate  to  endure  any  longer ;  secondly,  because  from  the 
context  of  the  will  it  was  evident  the  testator  was  limiting 
trust  estates  for  the  lives  only  of  the  several  tenants  for  life, 
since  he  repeated  the  limitations  to  the  trustees  after  each 
estate  for  life.  In  Cutiis  v.  Price^  the  purpose  to  be  an- 
swered was  one  for  which  an  estate  in  the  trustees  during 
the  life  of  the  wife,  would  be  sufficient.  Besides  there 
was  a  term  for  years  to  the  same  trustees,  immediatdy 
after  the  limitation  to  the  trustees  and  to  their  heirs; 
and  this  term  could  not  take  effi^ct  as  a  legal  estate  if  the 
trustees  had  the  fee  under  the  former  gift.  The  case  of 
Colmore  v.  Ti/ndall  (c)  shews  that  it  is  not  a  sufficient 
ground  for  restricting  an  estate  limited  in  a  deed  to  a 
trustee  and  his  heirs,  to  an  estate  for  life,  that  the  estate 
given  to  the  trustee  seems  to  be  larger  than  was  essential 
to  the  purpose;  or  that  the  limitation  has  in  subsequent 
parts  of  the  deed  been  unnecessarily  repeated.  In  that 
case  lands  were  limited  to  the  use  of  A.  for  life,  and  after 
the  determination  of  that  estate  by  forfeiture  or  otherwise, 
to  the  use  of  B.  and  his  heirs,  during  the  life  of  ^.,  to  sup- 
port contingent  remainders,  remainder  to  the  use  of  C.  for 

(a)  7  T.  J?.  435.  (6)  12  Vet  89.  (c)  2  Younge  ^  J.  €05. 
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life;  remainder  to  the  same  B.  and  his  heirs,  during  the  life        1832. 
of  C.  to  support  contingent  remainders ;  remainder  to  the       - 

Naik 

first  and  other  sons  of  C.  in  tail  male;  remainder  to  the  agfiinH 
use  of  Z).  for  life,  and  if  she  should  marry,  and  her  husband 
should  survive  her,  then  to  her  husband  for  his  life,  and 
'^  after  the  determination  of  those  estates,"  to  the  said  B, 
and  his  heirs  (without  adding  during  the  life  of  D.) 
to  support  and  preserve  contingent  remainders;  and 
after  the  decease  of  the  survivor  of  Z).,  and  such  husband, 
to  the  first  and  other  sons  of  Z).  in  tail;  remainder  to 
the  use  of  E.  for  her  life,  and  if  she  should  marry'and 
the  husband  should  survive  her,  to  her  husband  for 
bis  life^  **and  after  tlie  determination  of  those  estates," 
to  the  said  B.  and  his  heirs,  (without  saying  during  the 
life  of  £.),  to  support  contingent  remainders ;  and  after 
the  decease  of  £.,  and  the  survivor  of  the  said  £.,  and 
such  husband  as  she  should  happen  to  marry,  to  the 
first  and  other  sons  of  JE.  in  tail  male:  and  it  was 
decided  that  under  the  limitations  to  B.  and  his  heirs, 
following  the  limitations  of  the  estates  for  life  to  Z). 
and  E^  the  trustee  took  the  fee,  and  that  as  a  conse- 
quence E,  took  an  equitable  estate  only.  There  is  also  a 
peculiarity  in  the  present  case;  each  successive  taker  is  to 
attain  the  age  of  twenty-one  years,  and  to  assume  the  tes- 
tator's name  of  Nas/i,  and  then  follows  the  gift  to  the 
trustees  and  their  heirs,  to  preserve  contingent  remain- 
ders in  trust  for  the  heirs  male  of  the  body  of  Folliot 
Williams  taking  the  name  of  Nash,  and  then  in  default 
of  such  issue  in  trust  for  Frederick  Williams^  with  like 
limitations.  This  was  a  contingent  remainder  to  the 
heirs  male,  i.  e.  the  sons  as  purchasers,  and  to  preserve 
this  remainder,  it  might  be  necessary  that  the  trustees 
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18S2.       should  take  a  legal  estate,  because  the  name  might  m 
"7  be  taken  durins:  the  life  estate :  and  in  this  view  thecu 

agnintt  falls  within  Venables  v.  Morris  {a\  which  establishes  thi 
the  bare  possibility  of  there  being  a  contingent  interes 
to  require  support  after  the  determination  of  the  life  iv 
terest,  is  a  reason  for  giving  the  trustees  a  fee,  because 
without  that  construction,  the  gift  might  fail ;  as  woul 
be  the  case  here,  if  this  were  a  contingent  remainde 
of  the  legal  estnte.  There  is  in  this  case  a  devise  whici 
in  its  terms  imports  a  gift  of  a  fee  to  the  trustees 
there  is  an  absence  of  all  circumstances  to  cut  that  gil 
down  to  a  life  estate:  and  there  are  purposes  to  b 
answered  after  the  death  of  the  owner  of  the  life  interest 
which  require  that  the  trustees  should  take  a  fee,  fo 
there  are  contingent  gifts  which  might  otherwise  b 
defeated. 

Dodd  in  reply.  In  Colmore  v.  T)/ndaU  {b)  the  questkn 
turned  upon  a  deed,  not  a  will.  Here  the  remainder  t 
the  heirs  male  of  FoUiot  Williams  was  not  contingenl 
but  was  a  vested  interest  liable  to  be  defeated ;  Doe  dem 
Hunt  V.  Moore  {c).  There  were  therefore  no  contingen 
estates  requiring  to  be  supported  by  a  legal  estate  i 
the  trustees,  as  was  suggested  in  Venables  v.  Morris  {a\ 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  by  counsel,  and  w 
are  of  opinion  that  the  plaintiff  FcUiol  Nash  took  a 
estate  tail  in  the  Herefordshire  estates  under  the  devia 
thereof  by  the  will  of  the  testator  Richard  Nashj  an 
also  that  the  defendant  Frederick  Williams  on  hb  attMi 

(a)  7  T.  R. 842.  458.  (6)  ^Y.^J.  605.  (c)  14  Bm9^  GOU 
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ing  bis  age  of  twenty-one  years,  and  taking  the  suraam^       1832. 
ofNashf  as  directed  by  tbe  said  testator's  will,  will  take  an        

.        -  Na«h 

estate  tail  in  the  Shropshire  estates  under  the  devise       agmmt 
thereof. 

Tenterden. 

J.   LiTTLEDALE. 

W.  E.  Taunton. 
J.  Patteson. 
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Prescott  against  Thomas  Boucher. 

TJFiPLEVIN.     Avowry  by  the  defendant  as  executor  The  executor  o/n^vii/-A 

of  the  last  will  and  testament  of  William  Boucher ^  wi»  wMMMed 
deceased,  slated  that  the  plaintiff  from  the  25th  of  March  ^^^^^^^ 
1829,  until  and  after  the  25 th  of  March  1830,  and  from  for  a  term  of 

yean,  reaerr- 

thence  until  and  at  the  time  of  the  death  of  the  said  iog  « rent, 

caooot  distraiii 

W.  Boucher  J  held  and  enjoyed  the  premises  mentioned  for  arrears  of 

in  the  declaration,  &c.,  as  tenant  to   W.  Boucher  by  thetesutor't 

virtue  of  a  demise  thereof  to  him  the  defendant  there-  ^^  \g^  ^ 

tofore  made  at  the  yearly  rent  of  70/.,  and  because  70/.  2^,11^^*^ 

of  the  rent  for  the  space  of  one  year  ending  on  the  f"**  ^t^}^ 

*^  "^  ^  the  meaning  of 

26th  of  March  1830,  was  due,  and  unpaid  until  and  at  theuatute 
the  Ume  of  the  death  of  fV.  Boucher^  and  from  thence  c37. «.  i. 
unul  and  at  the  said  time  when,  &c.  continued  in  arrear  ,■    ^"^    -^'^* 
from  the  plaintiff  to  the  defendant,  as  such  executor,  he  \^^ .       ^^ '  '^' 
the  defendant  as  such  executor  avowed,  &c.      Plea  in  -r,        '      ,  aj 
bar  by  the  plaintiff,  that  the  said  W.  Boucher  at  the  time  ,    >,, .  ^,.   /    V 
of  the  making  of  the  said  demise  in  the  avowry  men-  j  k  "  y/^„  ,      ^      f  v 
tioned,  and  from  thence  until  and  at  the  time  of  bis    .  /     ^<  ^    .     .  •   / 
death,  was  seised  in  his  demesne  as  of  fee  of  and  in  the  *    ^ 

said  premises,  in  which,  &&,  and  that  the  said  demise 
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nnder  which  the  plaintiff  held  and  enjoyed  the  same 
&c.  at  the  yearly  rent  in  the  avowry  mentioned,  was  i 
certain  demise  thereof,  heretofore,  to  wit  on  the  £5th  o 
March  1S25,  made  by  the  said  fV.  Boucher ^  in  his  life 
time  to  the  plaintiff  for  a  term  of  years  still  unexpired 
to  wit,  the  term  of  seven  years.  General  demurrer  aiM 
joinder.    This  case  was  argued  in  last  Easter  term  (a). 


Folleii  in  support  of  the  demufrer.  The  question  ia 
whether,  if  a  person  seised  in  fee  of  land  demises  it  fo 
years,  reserving  rent,  his  executor  can,  by  the  statui 
S2  Hen.  8.  c.  37.,  distrain  after  his  death  for  arrears  c 
rent  incurred  in  his  lifetime.  That  statute  recites,  tha 
by  the  order  of  the  common  law  the  executors  of  tenant 
in  fee  simple,  tenants  in  fee  tail,  and  tenants  for  term 
of  lives,  of  rents  services,  rent  charges,  rents  seeks,  am 
fee  farms,  have  no  remedy  to  recover  such  arrearages  o 
the  said  rents  or  fee  farms  as  were  due  unto  their  tes 
tators  in  their  lives,  &c.,  and  then  enacts,  that  it  shal 
be  lawful  to  every  executor  of  any  such  person  uut 
whom  such  rent  or  fee  farm  is  or  shall  be  due  and  no 
paid  at  the  time  of  his  death  as  aforesaid,  to  distrain  fo 
the  arrearages  of  all  such  rents  and  fee  farms,  8cc  {b 
Now  an  executor  of  a  person  seised  in  fee  simple  o 
land,  who  demised  it  for  years,  is  clearly  within  tb 
equity  of  the  statute,  for  such  executor  had  no  remed; 
at  common  law,  and  the  authorities  collected  ii 
Chittj/s  Statutes^  title  Latidlord  and  Tenant^  shei 
that  such  an  executor  may  distrain  under  the  statute 
A  doubt  is  indeed  suggested  on  the  point  in  BuUer 
N.  P.,   p.  57.,   where   it    is   observed,    "  Lord    CbJ 

(a)  Before  Lord  Tenterden  C.  J.,  UtlledaU,  Parke,  mnd  Peuteton  Ji. 

(b)  See  it  given  at  length,  page  854.  post. 
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says,  if  a  man  make  a  lease  for  life,  or  a  gift  in  tail, 
reserving  a  rent,  this  is  a  rent  service  within  the  sta- 
tute ;  from  whence  it  may  be  inferred,  that  he  thought 
that  a  rent  reserved  upon  a  lease  for  years  was  not 
within  it,  and  I  apprehend  that  it  is  not,  for  the 
landlord  is  not  tenant  in  fee,  fee  tail,  or  for  life,  of 
such  a  rent;  and  it  is  the  executors  of  such  tenants 
only  who  are  mentioned  in  the  acL"  It  is  assumed 
there  that  a  tenant  in  fee,  who  demises  for  years, 
reserving  a  rent,  is  not  a  tenant  in  fee  of  the  rent, 
but,  if  not,  what  interest  has  he?  Rent  is  part  and 
parcel  of  the  estate,  is  incident  to  and  partakes  of  the 
nature  of  the  reversion.  If  tenant  in  tail  leases  for 
twenty-one  years,  reserving  rent  to  himself,  his  heirs, 
and  assigns,  the  rent  will  go  with  the  reversion  to  the 
heir  in  tail,  Cother  v.  Merrick  (a).  So,  if  it  be  generally 
reserved  to  a  man,  his  heirs  and  assigns,  it  will  go  to 
the  heir  in  borough  English^  and  to  the  heir  on  the  part 
of  the  mother,  HlWs  Case  {b).  It  may  be  said  that, 
because  the  term  here  is  for  years,  the  rent  issuing  out 
of  the  land  must  be  a  chattel  interest.  If  that  were  so, 
the  accruing  rent  would  go  to  the  executors,  whereas  it 
goes  to  the  heir:  therefore  the  testator's  interest  must 
have  been  the  same  as  it  was  in  the  reversion,  and  of 
that  he  was  seised  in  fee.  The  difficulty  has  arisen  from 
confounding  a  reservation  of  rent  by  the  tenant  of  the 
freehold  out  of  which  the  rent  issues,  with  a  rent 
granted  by  the  owner  of  the  land  to  a  stranger.  A 
tenant  in  fee  of  land,  who  leases  for  years  reserv- 
ing rent,  thereby  does  no  more  than  keep  to  himself 
part  of  his  estate ;  he  may  grant  the  term  without  re* 


18SS. 
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(d)  Hardr.  89» 


(6)  Cited  in  Cither  ▼•  Merrick, 
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1 839.       serving  a  rent,  bot  if  he  grants  the  terra  and  reserve 
the  rent,  he  has  the  same  interest  in  that  rent  as  be  bai 


« 


0gabut  in  the  land  before  he  granted  the  term.  The  testatoi 
in  this  case,  must  therefore  be  taken  to  have  been  seise 
in  fee  of  the  rent.  It  cannot  be  shewn  that  he  hai 
any  other  interest.  And  this  is  consistent  with  the  con 
struction  pat  upon  the  statute  by  Lee  C.  J.  in  PcweU  i 
KUlick  (a),  which  was  approved  of  by  Btaraugh  J.,  h 
Martin  v.  Burton  (&)  and  Merito  v.  Gilbee  (c),  and  tr 
the  Court  of  Common  Pleas  in  Stantford  v.  Sinclair  {d] 
In  Benvin  v.  JValkin  {e\  on  demurrer  to  an  avowry  bj 
the  administrator  of  a  party  who  died  seised  in  fee,  fiw 
rent  due  to  the  intestate  on  a  demise  for  years,  it  wai 
observed  that  the  statute,  82  H.  8.  c.  S7<  only  gives  ; 
remedy  by  distress  for  rents  of  freehold ;  and  it  is  said 
that  the  Court  seemed  of  this  opinion :  but  no  judgmeo 
appears  to  have  been  ultimately  given. 

Crawder  contrk.  The  testator  was  not  a  tenant  ii 
fee  simple  of  a  rent  service,  rent  charge,  or  rent  seek 
He  was  merely  a  tenant  in  fee  simple  of  land,  who  hac 
demised  it  for  seven  years,  and  reserved  out  of  it  a  rent 
to  continue  for  that  period.  The  executor  might  havi 
had  a  remedy  in  debt  for  these  arrears ;  and  even  i: 
the  case  be,  as  is  contended,  within  the  equity  of  th 
statute,  it  cannot  be  brought  within  its  words.  It  ii 
said  the  testator  was  tenant  in  fee  simple  of  the  rent 
because  he  had  the  fee  simple  of  the  land  oat  c 
which  it  issued  ;  but  the  nature  of  the  rent,  whether  i 
be  freehold  or  not,  cannot  depend  upon  the  qoality  < 

(a)  ^dwyn  N.  P.  678.  8tb  edit.  (6)  I  B.^  B.  S79. 

(c;  8  TauiU.  \5%  [d)  2  bingfu  193. 

(e)  Seiwyn  X.  P.  678. 
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the  landlord's  estate.  He  coald  not  have  a  fee  simple  18SS. 
in  a  rent  which  was  to  endure  for  seven  years  only.  It 
is  clear  from  the  language  of  the  statute,  that  it  was  not 
meant  to  take  in  every  case  where  a  demise  is  made  by 
the  party  having  the  fee.  The  law,  as  stated  in  the 
passage  cited  from  BuUer's  N.  P.,  has  been  considered 
by  text  writers  in  general  to  be  correctly  laid  down. 
Mr.  Bradh^  in  his  Treatise  on  the  Ijcem  of  Distresses^ 
p.  80.,  says,  that  a  rent  reserved  upon  a  lease  for 
years  is  not  within  the  statute,  because  terms  for  years 
are  not  mentioned  in  it;  and  after  citing  the  pas- 
sage from  Bullet's  N.  P.,  and  the  case  of  Powell  v.  Kil- 
ltck{a\  he  observes,  that  that  decision  at  Nisi  Prius 
can  hardly  be  sufficient  to  weigh  against  the  authorities 
that  oppose  iL  In  a  note  to  Co.  Litt.  162.  a.,  by  Mr. 
Hiamasj  3d  vol.  p.  257.  of  his  edition,  ader  referring  to 
the  above  passage  and  to  Powell  v.  KiUick^  it  is  added, 
**  rents,  therefore,  in  which  the  testator  or  intestate  bad 
an  estate  of  freehold,  or  of  freehold  and  inheritance,  are 
within  the  statute  of  Hen.  8. ;  but  for  arrears  incurred 
in  his  lifetime  on  a  lease  for  years,  no  distress  can  be 
made  by  his  executors  or  administrators,  otherwise  than 
at  common  law."  In  MeriUm  v.  Gilbee{b)j  Martin  v. 
Burton  (c),  and  Stamford  v.  Sinclair  (£/),  the  present 
point  did  not  come  directly  in  question,  and  the  passage 
from  BuUer^s  N.  P.  does  not  appear  to  have  been  cited. 

FoUett  in  reply.  It  has  formerly  been  held,  that  this 
statute  would  not  apply  if  tlie  executor  had  an  inde- 
pendent remedy  by  action  of  debt,  but  this  b  answered 
in  Co.  Litt,  162.&,  where  it  is  said  that  the  statute  in 

(a)  Seltpyn  N.  P.  678.     BuUer  N.  P.  57. 

(6)  8  TaufU.  159.         (c)  1  Bnd,  {-  B.  979.  (d)  S  .B^A.  19ff. 

that 
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that  point  adds  another  remedy  to  that  which  befiir 
existed.  The  preamble  of  the  act  mentions  seven 
kinds  of  rents,  among  which  the  term  *^  rents  services' 
comprehends  those  that  are,  in  their  nature,  incident  to 
and  inseparable  from,  the  reversion,  being  reserved  ou 
of  an  interest  which  the  landlord  create$  by  his  demisi 
or  grant.  And  the  interest  which  the  landlord  has  ii 
the  rent,  for  the  time  it  lasts,  is  the  same  as  he  had  ii 
the  reversion.  [Lord  Tenterden  C.  J.  The  statuU 
32  H.  8.  r.  37.  has  always  been  treated  as  if  the  wordj 
rents  services  in  the  commencement  of  the  preamble  were 
one  word,  but  elsewhere  in  the  act,  the  word  rent  occun 
by  itself.] 

Cur.  adv.  vuU. 


Lord  Tent£rden  C.  J.  in  the  course  of  this  term 
delivered  the  judgment  of  the  Court. 

The  question  raised  upon  this  record  is  this,  whether 
the  executor  of  a  person  who  was  seised  in  fee  of  land 
and  demised  it  for  a  term  of  years,  reserving  a  rent,  can 
distrain  for  the  arrears  of  such  rent,  accrued  in  the  life- 
time of  the  testator  ?  At  common  law  it  is  clear  that  he 
could  not  so  distrain,  and  his  power  to  do  so,  if  he  has 
any,  must  be  derived  from  the  provisions  of  the  statute, 
32  H.  8.  c  37.  5. 1. 

The  preamble  of  that  statute  is  material  because  the 
enacting  part  of  the  first  section  has  no  words  dis* 
tinctly  describing  the  persons  whose  executors  are  em- 
powered to  distrain ;  but  refers  to  the  preamble  by  the 
word  "  such." 

The  preamble  and  first  section  of  the  act  are  as  fol- 
lows :  ^^  Forasmuch  as  by  the  order  of  the  common  law, 
the  executors,  or  administrators  of  tenants  in  fee  simple, 
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tenants  in  fee  tail,  and  tenants  for  term  of  lives,  of  rents        18S2. 
services,  rent  charges,  rents  seeks,  and  fee  farms,  have      iTZIZL 
no  remedy  to  recover  such  arrearages  of  the  said  rents      ^ngmmsi 
or  fee  farms,  as  were  due  unto  the  testators  in  their  lives, 
nor  yet  the  heirs  of  such  testator,  nor  any  person  having 
the  reversion  of  his  estate  after  his  decease,  may  distrain, 
or  have  any  lawful  action  to  levy  any  such  arrearages  of 
rents  or  fee  farms,  due  unto  him  in  his  life  as  is  afore- 
said ;  by  reason  whereof  the  tenants  of  the  demesne  of 
such  lands,  tenements  or  hereditaments,  out  of  the  which 
such  rents  were  due  and  payable,  who  of  right  ought  to 
pay  their  rents  and  farms  at  such  days  and  terms  as 
they  were  due,  do  many  times  keep,  hold,  and  retain 
such  arrearages  in  their  own  hands,  so  that  the  execu- 
tors and  administrators  of  the  persons  to  whom  such 
rents  or  fee  farms  were  due,  cannot  have  or  come  by  the 
said  arrearages  of  the  same,  towards  the  payment  of  the 
debts  and  performance  of  the  will  of  the  said  testators: 
for  remedy  whereof  be  it  enacted,  &c.  that  the  executors 
and  administrators  of  every  such  person  or  persons,  unto 
whom  any  such  rent  or  fee  farm  is  or  shall  be  due,  and 
not  paid  at  the  time  of  his  death,  shall  and  may  have  an 
action  of  debt  for  all  such  arrearages,  against  the  tenant 
or  tenants  that  ought  to  have  paid  the  said  rent  or  fee 
farms  so  being  behind  in  the  life  of  their  testator,  or 
against   the  executors  and  administrators  of  the  said 
tenants;  and  also  furthermore,  it  shall  be  lawful  to  every 
such  executor  and  administrator  of  any  such  person  or 
persons  unto  whom  such  rent  or  fee  farm  is  or  shall  be 
due,  and  not  paid  at  the  time  of  his  death  as  is  aforesaid, 
to  distrain  for  the  arrearages  of  all  such  rents  and  fee 
farms,  upon  the  lands,  tenements,  and  other  heredita- 
ments, which  were  charged  with  the  payment  of  such 
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1832.        rents  or  fee  farms,  and  chargeable  to  the  distress  of  tl 
said  testator,  so  long  as  the  said  lands,  tenements,  or  hi 


<vo»u<        reditaments  continue,  remain  and  be  in  the  seisin,  or  poi 

Boucuiuu 

session  of  the  said  tenant  in  demesne,  who  ought  iminc 
diately  to  have  paid  the  said  rent  or  fee  farm  so  beii^ 
behind,  to  the  snid  testator  in  his  life,  or  in  the  seisl 
or  possession  of  any  other  person  or  persons  claiming 
the  said  lands,  tenements,  and  hereditaments,  only  b; 
and  from  the  same  tenant  by  purchase,  gift,  or  desceni 
in  like  manner  and  form,  as  tlieir  said  testator  might  o 
ought  to  have  done  in  his  lifetime,  and  the  said  execu 
tors  and  administrators  shall,  for  the  same  distress,  law- 
fully  make  avowry  upon  their  matter  aforesaid." 

Looking  at  these  words  independently  of  decided  cases 
it  should  seem  that  the  legislature  meant  to  provide  re 
medy  for  those  only  who  were  previously  without  anj 
remedy,  by  action  or  otherwise ;  and  the  statute  provides 
a  double  remedy,  namely,  by  action  of  debt,  and  by  di» 
tress.  What  persons  had  a  remedy  by  action  of  debt, 
and  the  reasons  why  they  had  it,  will  be  found  laid  down 
in  BacorCs  Abridgment^  tiL  Reni  (K)  6.  (a),  referring  to 
Gilbert  on  Rents  9S.  Co.  Litt.  162.  and  OgneCs  case, 
4  Co.  49.  The  passage  is  as  follows :  **  The  remedy  by 
action  of  debt  extended  only  to  rents  reserved  on  leases 
for  years,  but  did  not  aifect  freehold  rents;  the  reason 
whereof  is  this :  Actions  of  debt  were  given  for  rent 
reserved  upon  leases  for  years,  for  that  such  terms  be- 
ing of  short  continuance,  it  was  necessary  that  the  lessoi 
should  follow  the  chattels  of  his  tenant,  wherever  the] 
were,  or  wheresoever  he  should  remove  them  :  but  whei 
the  rents  were  reserved  on  the  durable  estate  of  the  feud 

(a)  VoU  vii.  p.  47.,  7th  ed.,  by  GtdUim  and  DodtL 
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the  feud  itself,  and  the  chattels  thereupon  were  pledged 
ibr  the  rent;  and  if  the  land  were  unstocked  for  two 
years,  the  lord  had  his  cessavit  per  biennium  to  recover 
the  land  itself;  and  hence  it  is  that  if  the  durable  estate 
of  the  feud  determined,  as  if  the  lessee  for  life  died,  the 
lessor  might  have  an  action  of  debt  for  the  arrears: 
because  the  land  was  no  longer  a  security  for  the  rent, 
and  therefore  the  chattels  of  the  tenant  were  liable  to 
satisfy  the  arrears  in  an  action  of  debt  wherever  the 
tenant  removed  them.  So  it  was  in  the  case  of  a  rent 
charge ;  for  if  a  mnn  were  seised  of  it  in  fee,  and  it  was 
arrear,  he  could  have  no  action  of  debt  for  the  arrears ; 
and  if  he  died  his  heir  could  not  have  any  real  action  for 
the  arrears,  for  that  is  proper  for  the  recovery  of  the  pos- 
session, which  was  still  in  him,  nor  could  he  have  a  per- 
sonal action,  because,  besides  the  former  reason,  it  were 
absurd  to  give  a  real  action  for  the  rent  running  on  in  his 
own  time,  and  a  personal  action  for  the  arrears  in  the  life- 
time of  the  ancestor  at  the  same  time ;  for  it  could  not  be 
supposed  to  be  both  a  real  and  personal  thing;  for  this 
reason  also,  the  executor  could  have  no  action  for  the 
arrears,  (who  is  entitled  to  the  personal  estate)  and  also 
because  he  could  not  entitle  himself  by  virtue  of  the  con- 
tract that  created  the  rent,  since  the  heir  was  constituted 
representative  by  the  contract,  and  by  consequence  that 
representation  excluded  all  other  persons  from  taking 
any  benefit  as  representatives  that  did  not  come  under 
that  character." 

The  view  of  the  statute  which  has  been  above  sug- 
gested, was  acted  upon  in  the  case  of  Turner  v.  Lee  (a), 
in  which  it  was  held,  that  where  a  rent  charge  had  been 
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18S2.        granted  for  years,  if  the  grantee  should  so  long  live,  tli 
'  executor  of  the  irrantee  could  not  distrain  under  the  sti 
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agttinM  tute,  because  he  had  a  remedy  by  action  of  debt  at  th 
common  law.  If  this  construction  had  always  been  a^ 
hered  to,  the  present  case  would  be  clear :  but  a  differeu 
view  of  the  statute  seems  to  have  been  taken  in  a  previou 
case  oi  Lambert  v.  Austin  (a),  in  which  it  was  assume 
that  the  executor  of  the  grantee  for  his  own  life  of  \ 
rent  charge  could  distrain  under  this  statute,  although  i 
is  plain  that  such  executor  had  a  remedy  by  action  o 
debt  at  common  law,  the  estate  for  life  in  the  rent  bav 
ing  been  determined.  And  in  Hod  v.  Bell  (i),  the  poin 
was  expressly  so  held.  It  was  there  argued  that  the  ex 
pression  ^^  tenants  for  life,''  in  the  statute  must  be  taka 
to  mean  tenants  pour  autre  vie,  whose  executors  were  cer 
tainly  without  remedy  during  the  life  of  cestuique  vie 
but  the  Court  said,  *^  the  statute  is  a  remedial  law,  bxh 
shall  extend  to  the  executors  of  all  tenants  for  lift 
and  the  law  has  been  taken  so  always  since  tlie  statute 
and  has  never  heexx  questioned,  and  the  words  of  th( 
statute  are  general  enough  to  extend  to  all.  And  ii 
Lambai  v.  Austin  (a),  this  seems  to  be  admitted,  anc 
therefore  the  rule  in  Turner  v.  Lee{c\  so  generall; 
taken,  cannot  be  law."  The  case  of  Hool  v.  Bell  (£] 
appears  to  have  been  always  treated  as  good  law,  ani 
it  must  be  considered  that  the  statute  32  H*  8.  c.  31 
is  not  confined  to  persons  who  had  no  remedy  at  a 
previously. 

The  question  then  is  whether  the  present  case  I 
within  the  words  or  meaning  of  the  statute.  The  won 
are  ^*  executors  or  administrators  of  tenants  in  fee  sii 

(a)  Cro,  EHx.  S39.         (6)  1  L(L  Raym  172.  (c)  Cro.  Car.  471, 
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pie,  tenants  in  fee  tail,  and  tenants  for  term  of  lives,  of       18S2. 
rents  services,  rent  charges,  rents  seeks  and  fee  farms."       ,, 
Nothing  is  said  as  to  tenants  for  term  of  years.     If     J'JP^ 
therefore  the  testator  in  the  present  case  was  tenant  for 
terra  of  years,  his  executor  is  ifot  within  the  words  of 
the  statute.     If  the  testator  was  tenant  of  the  retit  at  all, 
it  seems  difficult  to  say  that  he  was  tenant  for  a  longer 
time  or  for  a  greater  estate,  than  the  rent  could  have 
continuance;  it  seems  absurd  to  say  that  a  man  is  seised 
in  fee  of  a  rent,  the  duration  of  which  is  limited  to  a  few 
years,  or  to  a  particular  life.     In   the  case  of  a  rent 
charge  granted  for  years,  it  is  impossible  to  say  that  the 
grantee  is  within  the  words  **  tenant  in  fee  simple,  fee 
tail,  or  for  term  of  lives,"  and  why  should  a  lessor  who 
reserves  a  rent  to  himself  and  his  heirs,  by  a  lease  for 
years,  be  thought  to  be  within  the  same  words  ?     The 
reasons  which  are  pressed  in  argument  are  that  the  rent 
is  incident  to  the  reversion,  that  the  lessor  is  seised  in 
fee  of  the  reversion,  and  must  therefore  be  seised  in  fee 
of  the  rent  which  is  incident  to  it;  and  that  he  cannot 
be  tenant  for  years  of  the  rent,  for  if  he  were,  it  would 
go  to  his  executors  on  his  death,  whereas,  by  law,  it  is 
incident^tothe^  reversion  and  passed  with  itT    This  argu- 
ment  may  be  very  forcible  to  shew  that  the  lessor  who 
has  demised  for  years,  is  not  tenant  for  years  of  the  rent; 
but  it  does  not  follow  that  he  is  tenant  in  fee  simple,  fee 
tail,  or  for  term  of  lives,  of  the  same  rent     It  is  true 
that  in  the  present  case  the  testator  was  seised  in  fee  of 
the  land  before  he  made  a  lease  for  years ;  after  making 
that  lease,  he  continued  seised  in  fee  of  the  land,  seised 
of  the  immediate  freehold,  but,  in  respect  to  the  right  of 
possession,  having  a  reversionary  estate  expectant  on 
the  determination  of  the  lease  for  years :  he  still  con- 
tinues tenant  of  the  freehold  in  every  legal  senses  and  is 
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1 882.        not  tenant  of  the  rent  at  all  in  the  legal  sense  of  the  wq 
^^  tenantj*  as  used  in  the  statute  in  question*     * 
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agamat  Where  indeed  the  rent  is  reserved  on  a  lease  for  li 

or  a  gift  in  tail,  the  lessor  or  donor  parts  with  t 
immediate  freehold  in* the  land;  he  has  only  a  ren 
sionary  estate  expectant  on  the  determination  of  the  ii 
mediate  estate  of  freehold  which  is  in  another;  ai 
during  that  estate  of  freehold,  he  is  strictly  tenant  of  tl 
rent  in  a  legal  sense,  though  it  be  a  rent  service  and  I 
incident  to  the  reversion :  his  remedy  for  the  rent  is  I 
writ  of  assize,  and  not  by  a  personal  action  of  debt. 
'  I  i  the  lease  be  for  life,  he  is  tenant  for  life  of  the  rent; 

it  be  a  gift  in  tail,  he  is  seised  of  the  rent  daring  tl 
cqntinuance  of  the  estate  tail.  It  is  true  that  since  tl 
statute  quia  emptores,  no  one  can  reserve  a  rent  senri 
on  a  conveyance  in  fee ;  but  the  statute  82  //.  8.  c  8 
may  allude  by  the  words  **  tenants  in  fee  simple  of 
'  rent  service,"  to  rent  services  created  before  the  statu 
quia  emptores,  of  which  there  are  still  many  which  m 
called  quit  rents.  Or  the  words  of  the  statute  may  I 
taken  reddendo  singula  singulis,  and  applying  the  won 
*^  tenants  in  fee  simple,  tenants  in  fee  tail,''  to  ra 
charges  and  fee  farms. 

For  these  reasons  we  are  of  opinion  that  a  persu 
seised  in  fee  of  land  and  demising  it  for  years,  resenrin 
a  rent,  though  he  be  not  tenant  for  years  of  the  rent, ; 
still  not  within  the  words  of  this  statute  ^*  tenant  in  fi 
simple,  fee  tail,  or  for  term  of  lives,"  of  the  rent,  and 
indeed  not  tenant  at  all  of  the  rent. 

It  remains  to  be  considered  whether  he  is  within  tl 
meaning  of  the  statute. 

It  is  matter  of  history  that  at  the  time  when  th 
statute  passed,  leases  for  years  were  but  little  regaida 
It  is  clear  also  that  an  action  of  debt  for  rent  on  sac 
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leases  was  maintainable.  Such  leases  therefore  do  not  18S2. 
appear  to  have  been  within  the  mischief  intended  to  be 
remedied  by  the  statute,  nor  probably  within  the  con- 
templation of  the  framers  of  the  act,  and  Lord  Coke 
in  his  observations  on  this  statute,  Co.  UtU  162.  & 
makes  no  allusion  to  leases  for  years,  and  evidently  con- 
siders the  statute  as  applicable  only  to  freehold  rents. 

Some  authorities  upon  this  subject  remain  to  be 
noticed.  The  first  is  the  case  of  Turner  v.  Lee  {a)  already 
cited,  which  arose  on  a  lease  for  years  determinable  on  a 
life,  and  the  statute  was  held  not  to  apply.  The  point 
does  not  appear  to  have  been  raised  in  any  reported  case 
from  that  time  till  the  case  of  Renvin  v.  WcUkin,  Mich* 
T.S  Geo.  2.  B.  JS.,  which  is  to  be  found  in  the  first  vol. 
of  Selwyn's  Nisi  Prius^  p.  678.  of  the  8th  edition.  It  is 
as  follows :  **  A*  seised  in  fee  let  to  the  plaintiff  for  twenty- 
one  yearS)  and  afterwards  died  seised  of  the  reversion : 
the  defendant  administered,  and  distrained  for  half  a 
year's  rent  due  to  the  intestate,  for  which  he  avowed. 
On  demurrer  to  the  avowry  it  was  objected  that  there 
was  not  any  privity  of  estate  between  the  administrator 
and  the  lessor,  and  therefore  the  avowry,  which  is  in  the 
realty,  could  not  be  maintained  by  him.  And  it  was 
observed  that  this  was  a  case  out  of  the  statute  32  H.  8. 
c,  97.  for  that  only  gives  a  remedy  by  way  of  distress  for 
rents  of  freehold,  and  of  this  opinion  the  Court  seemed. 
1  Inst.  162.  a.  4  Rep-  50.  Cro.  Car.  471.  Latch.  211, 
( Wade  V.  Marsh),  were  cited."  There  is  a  note  as 
follows !  — 

<<  But  in  Powell  v.  Killickf  Middlesex  sittings,  M. 
25  G.  2.  where  in  trespass  for  entering  plaintiff's  house 
and  carrying  away  his  goods,  upon  not  guilty,  defend- 

(a)  Cro.  Car.  471. 
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18S2*        ant  gave  in  evidence  that  be  was  executor  of  A.  wi 
was  plaintiiTs  landlord  of  the  house«  and  that  be  distraiD 


agninti        for  rent  due  to  his  testator  at  the  time  of  bis  deati 
it  was  objected   for   plaintiff  that  executor   was   ei 
•'  1^  '•  ^^^    *'  *       powered  to  distrain  only  by  virtue  of  the  statute  32  //. 

c.  STm  and  that  the  statute  extended  to  the  executors  ai 
administrators  of  those  persons  only  to  whom  rent  si 
vices,  rent  charges,  rents  seek,  or  fee  farms  were  du 
and  that  the  present  case  did  not  fall  within  either 
those  descriptions.  But  Lee  C.  J.  overruled  the  obje 
tion,  and  said  this  was  a  rent  service,  the  testator  beii 
in  his  lifetime  seised  in  fee,  and  the  plaintiff  holdii 
under  a  tenure  which  implied  fealty."  It  is  to  be  o 
served  that  this  was  a  nisi  prius  decision,  and  the  poi 
argued  seems  to  have  been  only  whether  the  rent  was 
rent  service,  which  it  clearly  was.  The  point  nc 
raised  does  not  seem  to  have  been  discussed,  and 
should  also  be  observed,  that  Mr.  Justice  Btdler  in  his  N\ 
PriuSf  p.  57.,  cites  the  case  and  apparently  disapproves 
it.  His  words  are,  ^*  Lord  Coke  says,  if  a  man  make 
lease  for  life,  or  a  gift  in  tall,  reserving  a  rent,  this  is 
rent  service  within  the  statute :  from  whence  it  may 
inferred  that  he  thought  a  rent  reserved  upon  a  lease  i 
years  was  not  within  it :  and  I  apprehend  that  it  is  ni 
for  the  landlord  is  not  tenant  in  fee,  fee  tail,  or  for  lij 
of  such  a  rent ;  and  it  is  the  executors  of  such  tenai 
only  who  are  mentioned  in  the  act.  However,  in  in 
pass,  where  it  appeared  that  the  defendant  had  distrain 
the  plaintiff's  goods  for  rent  due  to  his  testator  upon 
lease  for  years.  Lord  C.  J.  Lee  held  it  to  be  within  ti 
statute,  and  the  defendant  obtained  a  verdict." 

The  next  case  was  Merilon  v.  Gilbee  (a),  where  t 

(a)  8  TaunU  \5% 

po; 
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point  was  attempted  to  be  raised ;  but  the  Court  said, 
that  it  did  not  appear  whether  die  tenancy  was  for  term 
of  years  or  for  life.  Then  came  the  case  of  Martin  v. 
Burtoti  (a),  which  was  decided  on  the  ground  that  it  did 
not  appear  that  the  testator  was  not  seised  in  fee,  in  tail, 
or  for  life*  Afterwards  the  case  of  Staniford  v.  Sinclair  {b) 
was  decided  on  the  same  ground,  though  the  Court  in 
giving  judgment  examine  into  some  of  the  cases,  and 
into  the  point  now  raised,  which  was  not  necessary  to  the 
determination  of  the  case  (c). 

Upon  the  whole,  therefore,  and  for  the  reasons  stated, 
we  are  of  opinion  that  this  case  is  neither  within  the  words 
nor  the  meaning  of  the  statute  32  H.  8.  c,  37.  8.  I.  and 
that  the  judgment  of  the  Court  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

fa)  1  Brvd,  4*  P.  S79.  {b)  8  Bmg.  193. 

{e)  See  the  cases  on  this  subject  collected  and  reviewed  in  E,  V.  Williamt 
Law  of  Execuiort,  vol.  i.  p.  602,  &c. 
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^^RESPASS  for  breaking  and  entering  the  plaintiff's  Byactofper- v  .^.^-./.li 

JL  liament  reciting 

closes*    Pleas,  not  guilty,  and  liberum  tenementum,  that  •  certain 
upon  which  issue  was  joined.    At  the  trial  before  LiUle*  daily  over. 

flowed  by  the 
■ee,  and  to  which  the  king  in  right  of  hia  crown  claimed  title,  might  be  rendered  pro- 
ductive if  embanked,  and  that  hit  majesty  had  consented  to  such  embankment,  a  part  of 
the  said  land,  called  Li/<son  /?ny,  was  granted  to  a  company  for  tliat  purpo&e.  On  one  side 
of  the  bay  was  the  noi thern  side  of  an  eiJ^tte  eaUed  Lipson  Ground,  forminjc  an  irregular 
declivity,  in  parts  perpendicular,  and  in  ports  sloping  down  to  the  sea-shore  and  overgrown 
with  brushwood  and  old  trees.  The  company  in  embanking  the  bay,  made  a  drain  on 
this  side,  in  the  saine  direction  with  the  cliff,  cutting  through  it  in  parts,  but  leaving  several 
recesses  of  small  extent  between  tlie  projecting  poinu  These  recesses  uxed  to  be  overspread 
with  sea- weed  and  beach,  and  were  covered  by  the  high  water  of  the  ordinary  spring  tides, 
but  not  by  tlic  medium  lives : 

Held,  in  the  absence  of  proof  as  to  acts  of  ownership,  that  the  soil  of  these  recesser  must 
be  presumed  to  have  belonged  to  the  owner  of  the  adjoining  estate,  and  not  to  the  crown; 
and  did  not,  therefore,  pass  to  the  embankment  company  l>y  the  act  of  parliament* 

Qiuere,  Whether  upon  issue  joined  on  a  plea  of  liberum  tenementum,  the  plaintiff  may 
prove  twenty  years'  adverse  poaseasion ;  or  whether  it  must  be  specially  replied  ? 


SK  2 


dale 
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1832.        dale  J.,  at  the  Devon  Spring  assizes  1828,  a  verdict  i 
"  found  for  the  plaintiffs,  subject  to  the  opinion   of  t 

ngahut        Court  upon  the  following  case :  — 

By  a  public  act  of  parliament,  42  G.  3.  c^  39.,  al 
reciting  that  there  was  near  Phpnouth  a  tract  of  la 
known  by  the  name  of  the  Lairy^  which  was  daily  ovi 
flowed  by  the  sea,  and  was  thereby  totally  unproducti^ 
but  that  if  certain  parts  thereof  called  Tothitl  B/^  m 
Lipsan  Bay  were  embanked,  they  might  be  cultivat 
and  rendered  of  great  public  benefit ;  and  recitiog  al 
that  the  king,  in  right  of  his  crown  and  dignity,  clauD< 
title  to  the  parts  to  be  so  embanked,  and  that  I 
majesty  had  consented  to  such  embankment ;  the  pan 
of  land  called  Lipson  Bay^  part  of  the  said  Lai^ 
which  was  then  a  navigable  arm  of  the  sea,  and  dai 
overflowed  by  it,  was  granted  for  500/.  to  a  compai 
incorporated  by  the  act  under  the  name  of  **  The  Cof 
pany  of  proprietors  for  embanking  part  of  the  Lai 
near  Plymouth ; "  and  they  afterwards  embanked  Zips 
Bay. 

On  the  southern  side  of  the  bay,  at  the  time  of  tl 
embankment,  was  an  estate  called  Lipson  Ground^ 
which  the  defendant  at  the  time  of  the  alleged  tcespa 
was  the  owner  and  occupier,  and  which  had  been  coi 
veyed  to  him  in  1824.  The  northern  side  of  this  esta 
was  an  irregular  declivity,  in  parts  perpendicular^  ai 
in  parts  sloping  down  to  the  sea^shore  and  overgron 
with  brushwood  interspersed  with  old  trees,  partieutarl 
towards  the  top.  Adjoining  the  cultivated  closes  of  tt 
estate,  upon  the  top,  was  an  irregular  fence  of  buslM 
and  trees,  sufficient  to  protect  the  cattle  there  froi 
falling  over  into  the  bay.  At  the  northern  extremit 
of  the  estate  was  an  old  quay,  which  before  the  ea 
bankment  was  used  for  the  purpose  of  depositing  manui 
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For  the^tate;  it  communicated  with  the  closes  on  the        1882. 
top  of  the  cliff  by  a  path   up  the  acclivity  used  for 
conveying  the  manure.      After   the  embankment  the        againtt 
quay  ceased  to  be  of  use. 

The  company,  in  embanking  Lipson  Bay^  cut  a  gutter 
for  drainage  along  the  southern  side  of  the  bay,  in  the 
same  direction  with  the  cliff,  and  as  near  as  it  could  be 
carried  in  a  straight  line,  but  leaving  several  recesses  be- 
tween points  where  the  cliff  projected  beyond  the  general 
line.     In  some  instances  the  extremities  of  these  pro- 
jections were  cut  through.     The  recesses,  at  the  time 
when  the  drain  was  cut,  were  covered  with  sea-weed 
and  beech  ;  part  of  the  soil  of  the  drain,  when  dug  out, 
was  thrown  upon  their  surface.     Before  the  embank- 
ment the  recesses  used  to  be  covered  by  the  high  water 
of  the  ordinary  spring  tides,  but  not  by  the  medium 
Udes  between  the  spring  and  neap  tides.    The  quay  was 
never  covered  with  water.     It  did  not  appear  that  the 
owners  of  the  Lipson  Ground  estate  had  exercised  any 
act  of  ownership  on  the  recesses,  and  their  situation 
and  trifling  extent  had  prevented  any  profitable  occu^ 
pation  of  them;  but  in   1812  an   occupier  of  Lipson 
Ground  had  cut  wood  on  the  declivities  of  the  cliff.     In 
1606  the  company  sold  in  lots  a  portion  of  the  em- 
banked land  of  Lipson  Bay.     The  fences  of  these  allot- 
ments were  carried  across  the  above-mentioned  drain 
and  rested  on  the  cliff.     The  purchaser  took  possession 
in  1806,   and   continued   possesseil   until  1826,   when 
he  died,  leaving  two  daughters  his  co-heiresses,  one  of 
whom,  and  the  husband  of  the  other,  were  the  nresent 
plaintiffs.     The  case  then  went  on  to  state  facts  which 
raised  the  question  whether  or  not  the  purchaser,  in 
and  after  18079  ^^^  exercised  acts  of  ownership  over 
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18S^«        the  recesses  between  the  points  of  the  cliflT,  which  act 


Low  I 
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had  been  acquiesced  in  b}*  the  owners  of  the  Upsm 
againa  GrouTtd  cstatc*  The  present  action  was  brought  fe] 
cutting  down  some  trees  planted  in  the  recesses  by  tin 
purchaser.  The  questions  for  the  opinion  of  the  Conr 
were :  First,  whether  the  ownership  of  the  recesses  and 
quay  was  in  the  crown  befor^  the  passing  of  tlie  act  fin 
embanking  Upson  Bay  ?  Secondly,  if  not,  whether  anj 
estate  or  interest  in  them  passed  to  the  defendant  by 
the  conveyance  of  the  Upson  Ground  estate  to  him  in 
18S4,  so  as  to  support  his  plea  of  liberum  tenementom? 
This  case  was  now  argued  by 

Campbell  for  the  plaintiffs.  The  defendant,  to  sup- 
port his  plea  of  liberum  tenementum,  should  have  proved 
that  he  had  a  freehold  in  the  recesses  in  question,  and 
also*  a  right  of  entry  at  the  time  of  tlie  trespass.  He 
gave  no^  proof  of  either.  He  shewed  no  conveyance^ 
nor  did  it  appear  that  he,  or  those  under  whoni  be 
claimed,  had  exercised  any  act  of  ownership  over  the 
recesses.  They  are  described  in  the  case  as  having  been 
covered  with  sea-weed  and  beech.  This  does  not  cor* 
respond  with  the  description  also  given  in  the  case  of 
that  part  of  the  Upson  Ground  estate  which  adjoined 
the  sea-shore,  and  which  is  said  to  have  been  over-- 
grown  with  brushwood  and  old  trees.  It  was  not  ne* 
cessary  for  the  plainti£5$  to  shew  conclusively  to  whom 
these  recesses  belonged :  it  is  sufficient  that  they  might 
have  belonged  to  the  crown  ;  and  in  the  absence  of  ex* 
press  proof^  the  presumption  in  favour  of  the  crown 
may  extend  to  all  land  between  the  low  water  mark  and 
the  high  water  of  the  ordinary  spring  tides.  This  is 
the  sense  of  the  passage  in  Hale^  De  Jure  Marisy  c*  4. 

p.  12. 
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p.  12.  {Haf^n  Law  Tracts)^  where  it  is  laid  down,  that       1832. 
"  It  is  certain,  that  that  which  the  sea  overflows  either       " 

Lowi 

at  high  spring  tides,  or  at  extraordinary  tides,  comes  ngainti 
not  as  to  this  purpose  {i.e.  as  to  the  king;'s  right  of 
property),  under  the  denomination  of  littus  maris" 
That  part  of  the  shore  which  is  above  the  common 
high  water  mark,  but  below  the  height  of  the  ordinary 
spring  tides,  though  perhaps  it  does  not  necessarily 
belong  to  the  king,  may  do  so ;  and  will  be  presumed 
to  have  done  so  in  a  case  like  this,  no  proof  being  oflTered 
to  the  contrary.  At  all  events  it  does  not  appear,  either 
by  the  recital  of  the  act  or  otherwise,  that  the  recesses 
belonged  to  the  Lipson  Ground  estate.  (He  then  pro- 
ceeded to  argue,  in  the  second  place,  that  the  defend** 
ant's  title  was,  at  all  events,  barred  either  by  disseisin 
and  a  descent  cast,  or  by  twenty  years'  adverse  pos* 
session.) 

FoUett  contra.  The  plaintiffs  were  not  entitled,  on 
an  issue  upon  the  plea  of  liberum  tenementum,  to  shew 
that  the  defendant's  right  of  entry  was  gone;  but  if  they 
meant  to  rely  on  a  possessory  right  grounded  on  ad* 
verse  possession,  such  matter  ought  to  have  been  spe- 
cially replied.  Twenty  years'  adverse  possession  does 
not  shift  the  freehold,  but  only  changes  the  right  of 
entry ;  it  is,  therefore,  no  answer  to  the  plea  of  liberum 
tenementum.  And  it  cannot  be  necessary,  upon  that 
plea,  to  prove  both  the  title  to  the  soil  and  freehold,  and 
also  the  right  of  entry ;  the  form  of  the  plea  shews  this* 
If  it  were  otherwise,  the  plaintifi^  would  have  all  the 
advantage  of  replying  double.  In  replying  a  possessory 
title  grounded  on  the  statute  of  limitations  or  a  demise 

3  K  4  for 
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18S2.  for  years,  the  freehold  is  confessed;  the  right  of  entr 
I  "  only  is  denied  (a).     But,  further,  no  adverse  possessioi 

agamtt  was  proved,  as  to  these  recesses.  (He  then  went  inti 
the  fiicts  bearing  upon  this  point)  As  to  the  eSed  o 
the  act  of  parliament,  the  recesses  were  not  the  properly 
of  the  crown  before  the  act,  and  did  not,  therefore,  pa« 
to  the  embankment  company  under  it.  [Lord  T^ttUr- 
den  C.  J.  The  act  only  speaks  of  land  **  daily  overflowed 
by  the  sea."j  So  much  only  as  is  covered  by  the  or- 
dinary high  water  is  to  be  considered  as  sea-shore^  and, 
as  such,  presumed  to  belong  to  the  crown  or  the  lord  oi 
the  manor,  where  there  is  no  evidence  of  other  owner- 
ship. Hale  de  Jure  MariSf  part  1.  c«  4.  p.  12.  c.  8* 
p*  25.  In  Blundell  v.  CatteraU  [b)  Bayley  J.  says,  **  By 
the  sea-shore  I  understand  the  space  between  the  ordi^ 
nary  high  and  low  water  mark.'*  Lands  which  are  not 
overflowed  by  the  medium  tides  must  be  presumed  to 
belong,  not  to  the  crown  but  the  owner  of  the  adjacent 
land. 

Campbell  in  reply.  There  is  no  sufficient  authority 
for  saying  that  the  right  of  the  crown,  as  against  the 
tide  of  a  subject,  unsupported  by  proof  as  in  this  case, 
does  not  extend  over  the  whole  beach,  up  to  the  highest 
mark  of  the  spring  tides.  Nothing  is  adduced,  beyond 
presumption,  to  shew  that  the  recesses  were  part  of  the 
Upson  Ground  estate.  The  words  of  the  act  are  not 
to  be  taken  as  confining  the  grant  to  what  was  literally 
overflowed  by  the  tide  every  day ;  they  are  meant  to  in- 
clude the  sea-beach  generally. 

(a)  See  Lambert  v.  Stroother,  WUies,  318.  (6)  5  B.  f  ji.  S04. 

Lord 
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Lord  Tenterden  C.  J.     I  am  of  opinion  that  the        18S3. 
defendant  is  entitled  to  judgment.     The  act  of  parlia-       -^— - 

Lowi 

ment  authorising  the  grant  under  which  the  plaintiff  a^mut 
claims,  makes  mention  in  its  recital  of  hind  *^  daily 
overflowed  by  the  sea,"  which  it  vests  in  a  company  of 
proprietors.  Assuming  that  those  words  mean  only 
land  ordinarily  overflowed  by  the  sea,  still  the  recesses 
in  question  do  not  come  within  that  description.  If 
these,  then,  did  not  belong  to  the  company  or  the 
crown,  whose  property  were  they  ?  The  common  pre- 
sumption would  be,  that  they  belonged  to  the  owner  of 
the  adjoining  estate.  It  is  urged,  that  the  description 
given  of  them  in  the  case  is  inconsistent  with  that  sup- 
position, it  being  said  there,  that  the  northern  side  of 
the  estate  is  a  declivity  overgrown  with  brushwood  and 
trees,  whereas  these  recesses  appear  to  be  covered  with 
sea-weed  and  beach ;  but  I  do  not  think  the  former  part 
of  this  description  ought  to  be  so  construed  as  to  ex- 
clude from  the  estate  those  pieces  of  ground  which  lie 
low  and  adjoining  the  sea-shore,  and  would,  according 
to  the  usual  presumption,  be  considered  as  belonging  to 
the  owner  of  the  adjacent  land.  As  to  the  remaining 
question,  it  appears  to  me  that  the  case  furnishes  no 
sufficient  proof  of  an  adverse  possession,  and  therefore 
there  is  no  occasion  to  determine  the  point,  whether,  to 
a  plea  of  liberum  tenementum,  the  statute  of  limitations 
must  be  specially  replied ;  of  which  I  should  have  de- 
sired time  to  consider. 

LiTTLEDALE  J.      The  Company   could    only  grant 
what  was  in  the  crown,  that  is,  the  ground  between  the 
ordinary  high  and  low  water  mark ;  if,  therefore,  the  pur- 
chaser under  whom  the  plaintiffs  claim  had  any  pro- 
perty 
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1SS2.  perty  in  these  recesses^  it  could  not  be  by  the  company 
■        grant.     He  might  indeed  hate  had  a  right  by  advera 

agama  possession  sufficient  to  ground  an  action  against  a  tres 
passer,  but  of  that  there  is  not  sufficient  proof.  Thei 
it  is  saidy  that,  according  to  the  description  given  in  tbi 
case  of  the  northern  extremity  of  the  Upson  Groam 
estate,  these  recesses  cannot  have  formed  part  of  it 
But  the  proprietor  of  that  estate  was  entitled  to  the  lane 
as  far  as  the  point  at  which  the  king's  right  to  the  i«a< 
shore  terminates*  Down  to  that  point,  the  land  covered 
with  beach  and  sea-weed,  as  these  recesses  are  described 
to  have  been,  would  of  common  right  belong  to  the 
owner  of  tlie  adjoining  estate,  and  I  do  not  think  thai 

*  right  is  excluded  by  the  manner  in  which  the  northern 

•  *  '    ^  extremity  of  the  estate  is  described  in  tlie  case*     Whe- 

ther  those  spots  formed  part  of  what  was  called  the  Up* 
son  Ground  estate  or  not,  they  appear  by  the  case  to  have 
belonged  to  the  owner  of  that  estate.  It  is  contended 
that  the  land  up  to  the  top  of  the  ordinary  spring  tidei 
might  have  been  in  the  crown;  but  it  does  not  appeal 
that  the  crown  ever  made  any  claim  to  it,  or  exercised 
any  act  of  ownership  upon  it.  No  question  arises  on 
the  alleged  adverse  possession,  for  that  fiu:t  is  nol 
sufficiently  proved. 

Parke  X  It  is  unnecessary  in  this  case  to  delivei 
any  judgment  on  the  question,  whether  or  not  a  t%venQ 
years*  adverse  possession  should  be  replied  specially  tc 
the  plea  of  liberum  tenementum  ;  though  I  have  an 
opinion  on  that  subject.  The  land  in  question  hen 
was  above  the  ordinary  high  water  mark,  and  tbi 
plaintiffii,  therefore,  upon  the  case  as  stated,  could  no 
entitle  themselves  to  it  under  the  crown,  or  the  company 

wh< 
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who  derived  their  title  from  the  crown*     In  the  absence        1SS2. 
of  proof  to  the  contrary,  the  presumption  as  to  such        "^" 

Lows 

land  is  in  favour  of  the  adjoining  proprietor;  and  there        agamu 
was  no  proof  here  of  adverse  possession.   The  judgment 
must,  therefore,  be  for  the  defendant. 

Taunton  J.  concurred. 

Judgment  for  the  defendant 
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Wyatt  against  Harrison.  ^!^i^. 

^ASE.     The  last  count  of  the  declaration  stated  that  TbcponeHor 

the  plaintiff  before  and  at  the  time,  &c.  was  lawfully  ^hich  it  not  ^/^,  /^/  ^ 
possessed  of  and  dwelt  with  her  family  in  a  certain  dwell-  miSnuinM"^  /^>*^  > 
ing-bouse  situate  at,  &c.  and  contiguous  and  next  ad-  JJJ^ owner'©?  />^*^•  J^ 
joininf?  to  a  certain  dwellinir-house  of  the  defendant  with  •^joining  lind,  /^  //, ,, 

•  for  digging       /^r/,^^  > 

the  appurtenances,  there  also  situate:  that  the  defend-  •wtyUmiand,'    ,         ^y 

^^  io  that  the       /*' ''J  -    ^ 

ant  by  his  workmen  and  servants,  was  rebuilding  his  house  falls  in /<•''' •^' -   '^^ 

•nd,  therefore, 

said  dwelling-house,  with,  &C.,  and   in  so  doing  was  where  a  de- 
digging  into  the  soil  and  foundation  thereof,  and  near  that  a.  was 
and  adjoining  to  the  soil  and  foundation  of  the  said«J^[^of^ 
dwelling-house   of  the   plaintiff.     Yet  defendant,  well  ^^^iS^^' 
knowing  the  premises,  but  intending  to  injure  the  plain-  ^r^^'^'^TST 
tiff,  and  to  annoy  her  in  the  possession  of  her  said  dwell-  ^^  dug  into 

the  soil  and 

ing-house,  afterwards,  and  whilst  the  defendant  was  so  foundation  of 

the  last-men* 

rebuilding  his  said  dwelling-house,  and  so  digging  ihto  tioned  house  so 
the  soil  and  foundation  thereof  and  near  and  adjoining  Jmi^nlMrto 
to  the  soil  and  foundation  of  the  said  dwelling-house  of  ^itot^^l^Q 

wall  of  the 
latter  house  gave  way ;  on  demurrer  to  lo  much  of  the  declaration  as  alleged  the  digging  ta 
near,  &c.  the  defendant  had  judgment. 

Bat  if  it  had  appeared  that  the  plaintiff's  house  was  ancient)  or  if  the  complaint  had 
been  that  the  digging  occasioned  a  falling  in  of  soil  of  the  plaintiff,  to  which  no  artificial 
weight  had  been  added,  quaere,  whether  an  action  would  not  have  lain  ? 

the- 
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]  882.  the  plaintiff,  to  wit,  on,  &c.  dug  so  negligently,  carelessly, 
~""~*  and  improperly  into  the  soil  and  foundation  of  the  said 
imahui       dwellini^-house  of  him  the  defendant,  and  so   near  tc 

is 

the  soil  and  foundation  of  the  said  dwelling-house  ^  the 
plaintiffs  that  by  reason  thereof  the  wall  of  the  said 
dwelling-house  of  the  plaintiff,  standing  and  being  upon 
the  soil  and  foundation  of  her  said  dwelling-house,  and 
next  to  and  adjoining  the  soil  and  foundation  of  the  said 
dwelling-house  of  the  defendant,  sank,  and  gave  waj, 
and  became  and  was  greatly  weakened,  loosened,  and 
damaged ;  by  means  whereof  the  plaintiff  was  prevented 
from  carrying  on  her  business  in  her  said  dwelling-house, 
and  was  put  to  great  expense,  &c. 

Plea,  to  all  the  matters  in  the  above  count  alleged  ex- 
cept  the  part  herein-after  mentioned,  not  guilty  ;  and  as 
to  so  much  of  that  count  as  related  to  the  defendant's 
digging  into  the  soil  and  foundation  of  the  said  dwelling- 
house  of  him  the  defendant,  so  near  to  the  soil  and 
foundation  of  the  said  dwelling-house  of  the  plaintiff  that 
by  reason  thereof,  &c.,  the  defendant  demurred  gene- 
rally. Joinder  in  demurrer.  This  demurrer  was  argued 
in  last  Easter  term,  (a) 

Talfourd  for  the  defendant.  The  question  is  whether, 
if  a  party  occupy  premises  which  adjoin  those  of  another 
person,  and  which  are  injured  by  the  act  of  that  person, 
in  digging  near  the  extremity  of  his  own  ground,  he  is 
entitled,  merely  by  reason  of  the  propinquity,  to  recover 
against  the  neighbour  by  whose  act  such  injury  was 
occasioned.  The  cases  applicable  to  this  subject  are  re- 
viewed in  Peyton  v.   The   Mayor  and    Commonalty  of 

(d)   Before  Lord  Tenterdai  C.  J.,  LUlUdale,  PaHte,  and  Patiaon  Js. 

London  i 
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London  (a) ;  which  was  an  action  for  damage  occasioned 
by  the  defendants  in  pulling  down  their  house,  with- 
out  shoring  up  that  of  the  plaintiff,  which  adjoined  it : 
and  the  Court  there  held,  that  as  the  plaintiff  shewed 
no  right  to  have  his  house  supported  by  that  of  the 
defendants,  he  could  not  recover.  So  here,  the  {>laintiff 
shews  no  right  to  have  her  land  supported  by  the  de- 
fendant's. It  is  said  in  Com.  Dig.  Action  on  the  Case  for 
a  Nuisance.  (C)  citing  2  Roll.  Abr.  Trespass^  (I)  pi.  1.  (&), 
and  1  Siderfin^  167,  {Palmer  v.  Fleshees),  that  no  action 
lies  if  a  man  build  a  house  and  make  cellars  upon  his 
soil,  whereby  a  house  newly  built  in  an  adjoining  soil 
falls  down.  In  the  present  case  it  may  be  assumed  that 
the  house  was  newly  built,  for  nothing  appears  to.  the 
contrary.  Roberts  v.  Read  (c),  and  Jones  v.  Bird{d)y  are 
distinguishable:  there  the  defendants,  who  were  held 
liable,  acted,  not  upon  a  common  law  right,  but  by  a 
special  authority,  operating  against  the  rights  of  the 
public ;  and  in  what  they  did  they  were  not  using  pro- 
perty of  their  own. 


1832. 

Wyatt 

tigaijui 

Haarnoii. 


(fl)  9B.^C.  725. 

(6)  The  whole  passage  in  Hulte  is  as  fbllofrs :  •—  **  If  j1.  be  sefsed  inr 
fee  of  copyhold  land  next  adjoining  the  land  of  B. ,  and  j1,  erect  a  new 
bouse  OD  his  copyhold  land,  and  some  part  of  the  bouse  u  erected  en  tbe 
confines  of  his  land  next  adjoining  the  land  of  B, ;  if  B.  afterwards  digs 
bis  land  so  near  the  foundation  of  ^.*s  house  (but  no  part  of  tbe  land  of 
jt,)  that,  thereby  the  foundation  of  tlie  bouse,  and  the  house  itself,  fall 
into  the  pit,  yet  no  action  lies  by  A.  against  B.,  because  it  was  ^.'s  own 
fault  that  he  built  his  house  so  near  Z?.*s  land;  for  he  by  his  act  cannot 
binder  B,  from  naaking  the  bet»t  use  of  his  own  land  that  be  can.  Patch. 
15  Car.  B.  R.  between  fVUde  and  Mimierley,  by  tbe  court,  aAer  a  ▼erdiet 
for  the  plaintiff.  But  umble^  that  a  man  who  has  land  next  adjoining  my 
land  cannot  dig  his  land  so  near  mine  that  thereby  my  land  shall  go  into 
bis  pit;  and,  therefore,  if  tbe  action  bad  been  brought  for  that,  it  would 
lie." 

(c)  16  Ea9t,  215.  [d)  SB^^A*  857. 


Manset 


Haebuov. 
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1882.  Mansel  contr^.     The  declaration,  so  far  as  it  is 

murred  to,  is  in  no  essential  particular  different  fr 

agttkut  that  in  Smith  ▼.  Martin  (a),  upon  which  the  plaintiff*! 
judgment.  In  Roberts  ▼.  Read  (b)  the  declaration  n 
substantially,  for  di^ng  so  near  the  plaintifi^'s  wall  ll 
it  was  weakened  and  fell.  In  Peyton  t.  The  Meyar 
London  (r)  it  may  have  been  the  duty  of  the  plaintiff* 
shore  up  his  own  house;  but  that  case  was  diflfere 
from  this ;  there  the  proceeding  which  endangered  tl 
plaintifi^s  house  was  apparent,  and  he  therefore  hi 
warning  to  secure  himself  against  the  probable  injur] 
but  where,  as  in  this  instance,  the  mischief  is  done  t 
mining  under  ground,  an  operation  which  is  secre 
or  of  which,  at  least,  the  neighbour  cannot  be  awai 
so  as  to  guard  himself  against  its  effect,  the  pari 
carrying  on  the  work  is  bound  to  give  his  neighboo 
notice,  and  moreover  to  use  such  reasonable  care  i 
doing  the  work  that  mischief  may  not  ensue ;  Masu 
V.  Goyder  {d) ;  and  if  injury  be  complained  ol^  it  resi 
with  him  te  shew  that  he  used  proper  care.  Jones  \ 
Bird  (e)  also  supports  this  view  of  the  case.  In  Sutto 
V.  Clarke  (g),  Gibbs  C.  J.  says  that  where  an  individual 
^^  for  his  own  benefit,  makes  an  improvement  on  his  owi 
land  according  to  his  best  skill  and  diligence,  and  no 
foreseeing  it  will  produce  any  injury  to  his  neighbour,  i 
he  thereby  unwittingly  injure  his  neighbour,  h^  is  an 
swerable/'  In  a  case,  however,  like  the  present,  tb 
party  carrying  on  the  work  must  know  that  he  is  occa 
sioning  injury  to  his  neighbour. 

(a)  2  Sound.  394.  400.  [b)  16  Enat,  215. 

(c)  9^.  4-  C.725.  (d)  4C.  4-  P.  161. 

{e)  SB.  i  A,  837.  (g)  6  Tauni.  44. 

Talfoun 
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Talfourd  in  reply.     The  allegation  of  the  plaintiff       1882. 
which  is  demurred  to  is,  not  that  the  defendant  duir  so 

^  Wtatt 

carelessly,  but  that  he  dug  so  near  to  the  plaintifTs  agaimi 
foundation  that  damage  ensued.  These  averments 
are  divisible,  and  the  one  objected  to  may  and  ought  to 
be  demurred  to  by  itself.  Pinkney  v.  The  Inhabitants 
of  East  Hundred  (a),  Paxdick  v.  Lyon  (i).  ILittledale  J. 
Can  the  averment  of  negligence  here  be  separated  from 
the  rest  of  the  sentence?]  The  hegligence,  and  the 
digging  near  to  the  plaintiff's  land,  are  distinct  proposi- 
tions. The  defendant  here  was  acting  on  a  common 
law  right:  if  there  was  any  peculiarity  in  the  circum- 
stances which  could  render  him  liable  at  the  suit  of  the 
plaintiff  for  what  he  so  did,  the  plaintiff  ought  to  have 
shewn  it. 

Qir.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  /J?.A^  -  s^^ 
Lord  Tenterden  C.  J.,  who,  after  having  stated  the  /,:$./.,^..'s*j  s 
pleadings,  proceeded  as  follows :  — 

The  question  reduces  itself  to  this.  Whether,  if  a 
person  builds  to  the  utmost  extremity  of  his  own  land, 
and  the  owner  of  the  adjoining  land  digs  the  ground 
there,  so  as  to  remove  some  part  of  the  soil  which 
formed  the  support  of  the  building  so  erected,  an  action 
lies  for  the  injury  thereby  occasioned?  Whatever  the 
law  might  be,  if  the  damage  complained  of  were  in 
respect  of  an  ancient  messuage  possesseil  by  the  plaintiff 
at  the  extremity  of  his  own  land,  which  circumstance  of 
antiquity  might  imply  the  consent  of  the  adjoining  pro- 
prietor, at  a  former  time,  to  the  erection  of  a  building  in 

(a)  2&ttni.  379.  (A)  11  Eail,565. 

that 


HARRnoir. 
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1882.        that  situation,  it  is  enough  to  say  in  this  case  that  tl 
building  is  not  alleged  to  be  ancient,  but  may,  as  fer  i 

Wtatt 

agamti  appears  from  the  declaration,  have  been  recently  erectec 
and  if  so,  then,  according  to  the  authorities,  the  plainti 
is  not  entitled  to  recover.  It  may  be  true  that  if  m 
land  adjoins  that  of  another,  and  I  have  not  by  build 
ing  increased  the  weight  upon  my  soil,  and  my  neigb 
hour  digs  in  his  land  so  as  to  occasion  mine  to  fidi  in 
he  may  be  liable  to  an  action.  But  if  I  have  laid  ai 
additional  weight  upon  my  land,  it  does  not  follow  tba 
he  is  to  be  deprived  of  the  right  of  digging  his  owi 
ground,  because  mine  will  then  become  incapable  o 
supporting  the  artificial  weight  which  I  have  laid  upor 
it.  And  this  is  consistent  with  2  Bx>lL  Ab.  Trespass  (I.] 
pi.  1.     The  judgment  will  therefore  be  for  the  defendant 

Judgment  for  the  defendant 
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J.  G.  S.  Lefevre,  W.  J.  Deacon,  and  W.  Unwin  J^^^^ 

Sims  against  Boyle. 

A  SSUMPSIT  for  money  had  and  received.    Plea,  A  policy  wm 
general  issue.     At  the  trial  before  Lord  Tenier*  upon  ber  own 
dm  C.  J.,  at  the  Middlesex  sittings  after  Michadmas  insunum  com 


term  1831,  it  appeared  that  the  plainti£&  were  trustees  j^JM^ud 
of  the  Promoter  Life  Assurance  Company.    In  1828,  S^JJ^^ 
one  Lffdia  Simpson  effected  with  that  company  a  poliqr  ^^  ^' 
of  insurance  upon  her  own  life  for  850A    The  policy  a^^frwudi 

Miigncd  it  to 

was  by  deed,  and  was  executed  by  the  plaintiffi^  and  by  B.  wbA  died. 

Tbo  money  dno 

it  the  responsibility  of  the  trustees  was  limited  to  the  on  tbo  policy 
amount  of  the  funds  of  the  company.    The  deed  of  trust  by  a  cbeck 
under  which  the  jplain tiffs  acted,  purported  to  be  exe-  trustees  on  the 
cuted  by  the  shareholders  and  by  all  the  trustees ;  the  ^^.^^J^ 
execution  by  Deacon,  one  of  the  plainti£&,  was  not  proved,  J*  ^1^!!^ 
but  he  had  acted  as  a  trustee  and  executed  this  policy.  ^  bf^ing 

reoeifcd  tbe 

It  was  afterwards  transferred  to  the  defendant    In  Fc'  money  from 

tbe  tnisteeia 

bruary  1829  Miss  Simpson  died;  the  money  due  oti  the  By  tbe  deed  of 
policy  was  paid  to  the  defendant  by  a  check  drawn  by  ofdliecton 
the  trustees  upon  their  bankers,  and  the  defendant  gave  ][|j^^i^^ 
the  following  receipt,  indorsed  on  the  policy ;  —  "  Re-  Jj^^^y^mbL 
ceived  of  the  trustees  to  the  Promoter  Life  Assurance  ^fP«**^  ^>th 

the  banken  of 

Company,  the  sum  of  850/."    The  policy  was  afterwards  ^  oompeoy, 

'^     '^  *^       ^  .  m  tbe  name  of 

discovered  to  be  void  on  account  of  firaud,  and  the  com^*  tbe  trustees^ 

end  ioch 

pany,  by  a  letter  written  by  their  secretary,  applied  to  the  monies  wera 
defendant  to  refund  the  money  he  had  received.     In  dnwnbutfor* 

tbe  purposes  of 
tbe  compeayy  and  by  cbedcs  signed  by  tbe  tnisteei,  or  by  tbite  or  more  diftcton  nnder 
some  mutbority  to  be  gi^en  by  tbe  trustees.  After  tbe  payment  to  P.  it  was  discoftied 
tbat  tbe  policy  was  Toid  on  account  of  firiud : 

Held,  tbat  under  tbeee  circnmstaacea  tbe  tbne  trnitMS  wm  tbe  prop*  pUntiA  la  itt 
action  to  rcoofer  back  tbe  money  so  paid  to  JB*  /    fi         ^ 

Vot.111.  SL  tlwt     /;•':'' -^^-J' 
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1832.        that  letter  it  was  stated,  that  the  hoard  would  have  to 

"""""*       upon  him  for  the  amount.    By  the  deed  of  trust  the  be 

ij  against       of  directors  were  to  cause  ail  monies  and  securities  belo 

ing  to  the  company  to  be  deposited  in  the  name  of 
trustees  with  the  bankers  for  the  time  being  of  the  a 
panyj  and  such  monies  were  not  to  be  withdrawn  but 
the  purposes  of  the  company,  and  by  checks  signed 
the  trustees,'  or  by  three  or  more  directors  under  so 
authority  to  be  given  by  the  trustees.  It  was  objec 
at  the  trial  that,  the  company  not  having  been  inc 
porated,  the  action  ought  to  have  been  brought  in 
names  of  all  the  members.  Lord  Tenierden  direc 
a  verdict  for  the  plaintiff,  but  reserved  liberty  to  nn 
to  enter  a  nonsuit  on  the  objection.  A  rule  nisi  hav 
been  obtained  for  that  purpose, 

Campbell  and  Hill  now  shewed  cause.  The  actioc 
properly  brought  by  the  present  plaintifi.  The  pol 
of  insurance  being  by  deed,  which  was  executed  by  i 
plaintiffs,  they  only,  and  not  the  members  of  the  assc 
ation,  would  have  been  liable  to  be  sued,  Schack  v.  j. 
th(mif{a).  The  funds  of  the  company  are  vested  in  the 
an  account  is  kept  in  a  banking-house  in  their  nami 
and  the  sum  paid  to  the  defendant  was  out  of  mon 
invested  in  the  plaintiffs'  names  with  those  bankers.  1 
defendant  has,  by  his  receipt,  acknowledged  that  he 
ceived  the  money  due  on  the  policy  from  the  trust 
of  the  company.  Then,  if  this  money  may  be  recovei 
back,  the  trustees  must  be  the  proper  persons  to  s 
If,  instead  of  money,  the  defendant,  by  fake  rep 
sentations,  had  obtained  possession  of  any  goods  a 

(a)   lir.  4-&57?. 

chati 


BOTLI. 
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chattels  of  the  company,  and  he  had  refused  to  deliver       1882. 

them  back,  but  had  acknowledged  that  he  received 

them  from  the  trustees,  they  might  have  maintained       S^** 

trover.     It  is  not  competent  for  the  defendant,  who  has 

so  dealt  with  the  trustees,  to  say  that  the  money  is  that 

of  some  other  person;  as  between  him  and  them,  it  must 

be  taken  to  be  theirs. 

White  contri.  The  defendant  is  not  estopped  by  bis 
having  treated  with  the  plaintiffi  as  trustees ;  for^  after 
the  money  had  been  paid,  the  secretary  of  the  company, 
}n  his  letter,  giving  him  notice  to  refund,  stated  that  the 
Board  would  have  to  call  upon  him.  And  if  he  is  not 
estopped,  it  is  quite  clear  that  the  acdon  ought  to 
have  been  brought  in  the  names  of  all  the  members  of 
the  company,  1  Wms.  Saunders,  154.  note  (1).  It  is  true, 
the  payment  was  made  in  this  case  by  a  check  on  the 
bankers  with  whom  the  money,  was  placed  by  the  pre- 
sent plaintiffs,  but  it  was  so  placed  pursuant  to  the 
directions  of  the  trust  deed ;  and  it  was  not  competent 
to  the  members  of  this  association  to  transfer  to  others 
the  right  of  bringing  actions,  which  the  law  vested  in  all 
the  parties  interested,  for  a  mere  right  of  action  cannot 
be  transferred,  Co.  Litt.  21^  a*  '266  a. 

Lord  Tenterden  C.  J.  The  policy  of  assurance 
was  executed  by  the  three  plaintifis  under  their  hands 
and  seals ;  they  only  could  have  been  sued  upon  that 
policy.  The  money  received  by  the  defendant  was  paid 
out  of  funds  lodged  with  bankers  in  the  plaintiffi'  names. 
Under  these  peculiar  circumstances  I  am  of  opinion  that 
the  action  was  maintainable  in  the  names  of  the  three 
trustees. 

S  L  2  Little* 


1    ■ 
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1832*  LiTTLEDALE  J.    I  agree  that  it  is  not  competent 

^  such  an  associatiou  as  this  to  transfer  to  a  few  ol 

^oImt        members  the  right  of  bringing  actions,  which,  by  lav 
vested  in  all ;  but  if  a  party,  instead  of  contracting  i 
all  the  members  of  such  a  company,  choose  to  cont 
with  three  trustees,  in  whom  the  property  of  all 
vested,  and  afterwards  in  virtue  of  that  contract  to 
ceive  money  from  those  trustees  to  which  he  has 
light,  I  think  it  is  not  competent  to  that  party  to 
that  they  are  not  the  persons  entitled  to  sue  for  it* 
this  case,  then.  Miss  Simpson  having  originally  c 
tracted  with  the  trustees  and  they  with  her,  and 
defendant,  the  assignee  of  the  policy,  having  reoei 
the  money  from  them,  the  action  is  well  brought  in  tl 
names  to  recover  it  back. 

Parke  J.  It  appears  to  me  perfectly  clear  that  l 
action  is  well  brought  by  the  three  trustees.  They  ( 
gmally  contracted  by  deed ;  that  was  assigned  to  the 
fendant,  and  he  received  the  money  from  them*  T 
money  having  been  placed  with  bankers  in  the  nai 
of  the  trustees,  was,  in  my  opinion,  their  money,  as  m 
as  a  sum  would  be  mine,  which  I  myself  had  pat : 
my  banker's  hands. 

Tauvton  J.  concurred. 

Rule  ^^'trhar 
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Saunders  against  Aston.  ^^S*^' 

C^ASE  for  infriniriDir  a  patent    At  the  trial  before  A  pirtent  wm 
^  o    o         r  token  out  for 

Lord  Tenterdeh  C.  J.  at  the  sittings  in  London  after  improvemento 
Michaelmas  terra  18S1,  it  appeared  that  the  plaintiff's  buttoni.    Tbe 
patent,  obtained  in  1825,  was  for  the  sole  makmg,  usbg,  ^|^^e^. 
&c.  of  his  invention  of  "  certain  improvements  in  con-  J^^\^ 
structing  or  making  buttons.''    In  the  specification  en-  robiattition  of 
rolled  in  Chancery  the  plaintiff  stated  the  nature  of  matenmi  for 

.     .  .      n>*t«l  •hanks, 

his  invention  as  follows: — **  My  said  improvements  in  anditdeicribed 

,      ,  the  mode  in 

the  constructing  or  making  buttons  consist  m  tbe  sub-  which  this  ^ 
sdtution  of  a  proper  soft  and  flexible  material  or  ma-  be  fixed  to  the 
terials  in  the  place  of  metal  shanks  upon  the  backs  or  ^^  ^^  „^e 
bottoms  of  buttons  of  certain  descriptions,  and  which  ^^^^^J^^ 
said  flexible  material  or  materials  afford  the  means  of  ^  cordidon 

for  use,  by  the 

a£Bixing  such  buttons  to  garments  with  iar  greater  con-  help,  amoDg 
venience  and  neatness  than  where  metal  shanks  are  of  a  metal 

collet  or  ring 

employed.    Tbe  buttons  are  such  as  I  have  manu-  with  teeth, 
factured  under  a  patent  granted  to  me  by  his  late  eoDstmcdon  of 
Majesty   King  George  the  Third,    dated   the  4th  of  ^^  appiioltiTo 
November^  in  the  fifty-fourth  year  of  the  reign  of  his  J^Mik*^* 
said  late  Majesty,  for  my  invention  of  a  new  and  im-  "?^»  ^^IJhed 
proved  method  of  manufacturinc:  buttons ;  and  as  such  "og*  a«.de- 

*  ^  ^  °  scnbed  m  the 

method  is  peculiar  to  me,  I  shall  proceed  to  furnish  specification, 

,     .  ,  was  so,  but  this 

such  a  descnption  thereof  as  is  necessary  to  the  proper  wu  not  suted 
-,  3.         r  .  1  to  be  the  sub- 

understanding  of  my  present  improvements  thereon,  jcct-matter  of 

the  ioTendon ; 

and  it  ap- 
peared by  the  specification  that  the  eflRwt  produced  by  it  might  be  brought  about  in  other 
modes,  which  the  plaindff  had  also  used : 

Held,  that  the  patent  was  not  nuuntaioable,  since  the  iuTention  consisted  only  in  com- 
bining two  things  which  were  not  new,  and  the  use  of  the  toothed  riag  in  forming  tbo 
flexible  shank,  though  new,  was  not  the  object  of  the  inyentioo,  but  only  a  mode,  among 
others  which  were  ahready  known,  of  canying  it  into  eSbeU 

Sh  S  accom- 


B8S 


CASES  in  TRINITY  TERM 


1832. 

SAinrDXEf 
agttirui 


accompanied  by  explanatory  drawings.'^  The  spi 
fication  then  went  on  to  describe,  with  the  aasifta 
of  drawings,  tbe  plaintiff's  mode  of  manufiictm 
covered  buttons  according  to  the  invention  referred 
in  the  former  patent,  and  the  new  improvement  wfa 
was  the  subject  of  the  patent  now  in  question.  Ezc 
as  r^arded  the  improvement  by  the  substitution  o 
flexible  for  a  metal  shank,  it  did  not  appear  that  i 
processes  under  the  two  patents  materially  diflfer 
The  button  was  made  by  placing  a  circular  plate 
metal,  or  other  unyielding  substance  (having  attad 
to  it  the  flexible  material  intended  for  the  shank)  on 
piece  of  cloth  of  the  same  circular  form,  but  larger, 
that,  in  the  process  after  mentioned,  the  doth  woi 
overlap  the  metal  on  the  upper  side.  A  glutim 
material  was  introduced  between  them,  and  the  pie 
of  cloth  and  metal,  in  this  position,  were  kud  upon,  a 
concentrical  with,  the  mouth  of  a  cylindrical  mould 
barrel,  and  were  forced  down  it  by  a  hollow  cylindri 
implement  called  a  charger,  which  pressed  the  seve 
materials  together.  The  edges  of  the  cloth,  which  n 
up  round  the  sides  of  the  metal  plate  when  (breed  ii 
the  mould,  were  then,  by  another  instrument,  press 
down,  and  bent  over  the  upper  surface  of  the  pla 
which  formed  the  back  of  the  intended  button;  th 
were  afterwards  secured  by  a  toothed  steel  collet 
ring  (also  used  for  this  purpose  under  the  fom 
patent),  which  was  introduced  into  the  mould  with 
circle  of  teeth  downwards.  The  points  of  these  (it  n 
stated)  <<  seize  hold  of  and  penetrate  into  the  pieces 
bent  over ;  and  when  the  final  pressure  is  given,  th 
materially  serve  to  hold  the  materials  forming  the  i 
tended  button  firmly  together;  the  teeth  being  ba 

dencbc 


THs  Second  Year  of  WILLIAM  lY. 

clenchedi  or  turned,  by  coming  into  contact  with  the 
metal  plate  which  bears  the  flexible  material  forming 
the  substitute  for  the  metal  shank."     A  particular  de- 
tail  was  given  of  the  mode  in  which  this  flexible  material 
was  applied  to  the  metal  plate  on  that  side  which  formed 
the  back  of  the  button,  so  that  when  the  ring  or  collet 
had  been  put  in,  and  the  whole  finally  pressed  down, 
the  button  came  out  complete,  with  the  part  intended 
for  the  shank  projecting  from  the  centre,  and  ready  for 
the  tailor's  needle.     The  specification  stated  several 
modes  (in  addition  to  that  first  described)  in  which 
materials  of  different  kinds  might  be  applied  to  the 
metal  plate,  to  be  made,  into  shanks  by  the  above  pro- 
cess ;  and  it  concluded  as  follows :  —  ^*  I  again  repeat 
that  I  hereby  claim  as  my  invention,  and  the  object  of 
this  my  said  patent,  the  substituUon  of  a  proper  soil 
and  flexible  material  or  materials  in  place  of  metal 
shanks,  to  all  such  buttons  as  may  be  formed  in  the 
various   methods  herein  described."     It  appeared  in 
evidence  that  the  plaintiff  had  lately  made  some  slight 
improvement  on  the  processes  described  in  the  speci- 
fication, by  causing  the  flexible  material  to  be  pinched 
up  in  the  centre,  so  as  to  project  in  the  manner  above 
described,  without  any  assistance  (which,  under  the  above 
described  plan,  was  derived)  from  the  collet   It  was  fiir- 
ther  proved  tliat  flexible  shanks  to  buttons  had  been  in 
use   long  before   the  plaintiff  took  out  either  of  his 
patents.     Some  evidence,  too,  was  given  for  the  defend- 
ant, to  shew  that  these  shanks  had  been  made  in  one 
or  more  of  the  particular  modes  pointed  out  in  the 
specification ;  but  it  was  also  contended,  on  the  de- 
fendant's part,  that,  at  all  events,  the  patent  in  ques- 
tion  was,   in  substance,    only  for  the  application  of 

3  L  4  flexible 
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ISM.  flexible  shanks  to  the  button  formerly  oonstmctad  b 

'^"^  the  plmnti£^  and  therefin:^  that  as  the  inTention  oon 

Savitskbi 

agabui  nsted  merely  in  combining  two  things,  neither  of  whic 


was  new,  though  the  particular  things  had  not  bee 
/  oombined  before^  the  patent  was  bad;  and  Brmnio 

yr.Hawka{a)  was  dted.    Lord  TenUrden  directed 
I  nonsaitf  giving  leave  to  move  to  enter  a  Terdict  fa 

I  the  plaintiff    A  rule  nisi  having  been  obtained  fiv  thi 

purpose. 

Sir  Jamet  ScarieU  and  Rokh  now  shewed  caose^  an 

again  urged  the  objection  above  stated,  observing^  thai 

at  all  events,  the  patent  was  taken  out  for  more  tha 

the  specification  warranted,  as  the  latter  disclosed  nc 

I  thing  new  but  the  application  of  flexible  shanks  mad 

in  a  particular  manner,  to  a  button  for  which  a  foruM 
patent  had  been  granted  and  had  expired. 

The  AUomey^Generalj  F.  Pollock^  and  HiU^  contn 
The  patent  is  for  a  new  article,  described  in  the  specif 
cation,  namely,  a  button  of  the  kind  there  described,  wit 
a  flexible  shank  of  a  particular  kind.  It  is  true^  flexibi 
shanks  have  been  used  before,  but  this  patent  is  for  on 
formed  and  attached  to  the  button  by  a  new  system  i 
machinery.  The  combination  here  is  not  the  same  i 
dut  under  the  former  patent,  for  the  collet  perfom 
an  entirely  new  office,  in  assisting  to  compress  an 
raise  up  the  material  forming  the  flexible  shank:  Im 
fore^  it  merely  fastened  down  the  edges  of  doth  at  tl 
back  of  the  button,  the  shank  being  of  metal,  an 
affixed  to  the  plate^  over  which,  in  both  buttons,  tl 
doth  is  stretched. 

(a)  4&(f'if.  541. 

Lci 
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Ill  THE  Seookd  Yxae  ov  WILLIAM  IV.  885 

Lord  Tenterden  C.J.  I  am  of  opinion  that  the.  18S£. 
nonsuit  was  right  It  is  stated  early  in  the  plaintiflPs  -— 
specification,  that  his  improvements  consist  in  *<  the  (Hgtwut 
substitution  of  a  flexible  material  in  the  place  of  metal 
shanks  on  buttons."  Before  this  patent  was  obtained, 
the  plaintiff  had  obtained  another,  for  a  mode  of  manu- 
&cturing  buttons  with  metal  shanks.  Flexible  shanks 
had  been  known  long  before.  The  present  specification 
describes  the  mode  of  substituting  one  for  the  other.  A 
great  part  of  it  merely  repeats  the  process  employed 
under  the  former  patent,  when  metal  shanks  were  used ; 
and  with  regard  to  the  modes  of  putting  on  the  flexible 
shank,  there  was  evidence  that  such  shanks  had  been 
put  on  buttons  for  many  years  before,  in  several  of  the 
ways  described  by  the  plaintiff.  It  has  been  ingeniously 
contended  that  there  was  a  novelty,  at  least,  in  the  appli- 
cation of  the  toothed  coUet  to  the  production  of  a  flexible 
shank  under  the  present  patent.  But  the  collet  itself  is 
not  new ;  and  although  it  is  said  in  one  part  of  tlie  spe* 
cification,  that  the  teeth  of  the  collet,  when  It  is  pressed 
down,  ^'  materially  serve  to  hold  the  materials  forming 
the  intended  button  firmly  together,"  the  teeth  being 
bent  by  coming  in  contact  with  the  plate  which  bears  the 
flexible  substitute  for  metal  shanks,  yet  it  does  not  any 
where  appear  from  the  specification,  that  the  patentee 
relies  upon  this  collet  as  the  material  part  of  his  in-* 
vention.  He  declares  that  his  invention  consists  in  the 
substitution  of  a  soft  material  for  the  metal  shank ;  but 
he  does  not  say  a  substitution  by  the  special  aid  of 
this  collet.  And  even  assuming  that  the  collet,  where  it  is 
described  as  part  of  the  machinery,  is  meant  to  be  repre- 
sented as  the  important  part,  then,  indeed,  ifthere  were  no 
other  mode  in  which  the  object  of  the  present  invention 

could 
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1832*  ooold  be  accomplished,  than  those  in  whidi  the  colk 
is  so  used,  the  patent  might,  perhaps,  be  sustained 
but  it  appears  in  eridence  that  this  is  not  so.  I  diinl 
therefore,  the  phuntiffis  not  entitled  to  recorer. 

LiTTLEDALK  J.  Neither  the  button  nor  the  flexiU 
shank  was  new :  and  they  did  not,  by  merely  being  pu 
together,  constitute  such  an  invention  as  could  soppor 
thb  patent  It  is  contended  that  the  operatiim  of  tb 
collet,  under  the  present  patent,  is  new ;  but  that  is  noi 
stated  in  the  specification  as  the  object  of  the  inventioa 
and  it  is,  in  fact,  only  one  mode  of  carrying  it  into  efiect 
it  appears  on  the  plaintiffs  case  that  there  were  othei 
ways  of  producing  the  same  result  I  think,  therefore, 
the  nonsuit  was  right 

Parke  J.  I  am  of  the  same  opinion.  The  sped- 
fication,  after  having  described  the  mode  of  using  the 
collet,  concludes  by  repeating  what  is  also  stated  in  the 
beginning,  that  the  object  is  the  substitution  of  a  flexible 
material  in  place  of  metal  shanks.  I  thought  at  first 
we  might  infer  that  the  substitution  here  spoken  oi 
meant  a  substitution  by  the  particular  method  which  has 
been  relied  upon,  namely,  by  the  toothed  collet  If  so^ 
the  patent  might  have  been  good.  But  it  does  not 
appear  that  that  is  claimed  as  a  part  of  the  invention ; 
it  is  admitted  that  other  methods  will  answer  the  pur< 
pose.  I  think,  therefore,  that  the  plaintiff's  claim  bj 
this  patent  cannot  be  supported. 

Taunton  J.  The  object  stated  in  the  specification 
is  the  substitution  of  a  soft  material  for  metal :  the  use 
of  the  collet  is  but  one  of  the  modes   in  which  that 

sub« 
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substitution  is  to  be  efTected ;  and  that  is  the  only  part        18S2. 
of  the  process  described  in  the  specification  which  has      „ 

^  Sauhdsu 

a  claim  to  novelty.    The  patent,  therefore,  is  not  sup-        agonist 

-  Arom. 

ported. 

Rule  discharged. 


The  King  against  The  Justices  of  SnTn^* 

Cambridgeshire. 


A  RULE  nisi  was  obtained  in  last  Michaelmas  term,  A  notice  to /j/j>^     yn^ 
g,  .         .  '  X  •     r>*  J       justices  of  a  ^ 

for  a  certiorari  to  remove  into  this  Court  an  order  motion  to  be  /^^tff.  ^<f9 

ji^ii  .         I*.-         •  •  made  for  a      .  /"o/ 

made  by  the  above-mentioned  justices  in  sessions,  com*  certiorari  *<on 
manding  the  churchwardens  and  overseers  of  the  parish  ^roh^J^^cM 
of  Soham^  in  the  county  of  Cambridge^  to  pay  over  cer-  ^*^.T^7d"ed 
tain  sums  of  money  collected  by  them  under  a  poor-  only  by  one 

•'  "^  churchwarden^ 

rate^  to  the  preceding  churchwardens  and  overseer,  isnotasuffi. 

rwy  •  ...  cient  notice  by 

The  notice  of  application  for  a  certiorari,  given  to  two  the  «*  party  or 

parties  suins 

of  the  justices  pursuant  to  the  statute  13  G.  2.  c.  18.  forth'*  the 
5. 5.,  began  as  follows :  —  ^^  I,  the  undersigned,  being  statute  is  G.  2. 
one  of  the  churchwardens  of  the  parish  of  Sohamj  in  the  ^'  *®'  '*  ^* 
county  of  C,  do  hereby,  according  to  the  form  of  the 
statute,  &c.  give  you  and  each  of  you  notice  that  his 
Majesty's  Court  of  King's  Bench  will,  in  six  days,  &c. 
be  moved  on  behalf  of  the  churchwardens  and  overseers 
of  the  poor  qf  the  said  parish  of  Soham  in  the  said 
county,  for  a  writ  of  certiorari,"  &c.     The  notice  was 
signed  '^  TTiomas  WHkin^  one  of  the  churchwardens  of 
the  said  parish."    Oa  cause  being  shewn  against  the 
rule  in  Hilary  term,  several  affidavits  were  put  in,  and, 
among  them,  one  by  the  remaining  churchwarden  and 
another  by  one  of  the  overseers,  denying  that  these 

parties. 
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i  1832.       parties,  req>ectivelyi  had  authorized  the  nodoe,   moA 

*""'"'       statiDir  that  a  declaration  had  been  made  by  the  remaiii- 

•  Tie  Kina       ^  ®  ^ 

agai$ui       ing  overseer  to  the  same  effecL    The  rule  was  enlarged^ 

Th6  Juitioes  of  , 

Cambridok-    and  leave  given  to  read  fresh  affidavits  on  each  aide, 
which  were  accordingly  put  in,  having  reference  both 
to  the  above  point  and  to  the  more  general  merits  of 
[■  the  application.    And  now 

F.  Pollock^  B.  Andreaosj  and  Kdly  again  shewed  causey 
and  contended,  among  other  things,  that  the  notice 
was  bad,  inasmuch  as  it  was  not  given  by  the  parties 
suing  forth  the  certiorari,  as  the  statute  requires;  to 
which  point  they  cited  Rex  v.  TTie  Justices  of  Lan" 
cashire{a).  There  the  notices  did  not  mention  the 
name  of  the  party  intending  to  sue  out  the  writ,  but 
were  signed,  <*  Ixtce,  Miller^  and  Lace,  attomies ;"  and 
they  were  therefore  held  insufficient,  the  Court  observing 
that  **  the  notice  should  be  given  by  the  party  sumg 
out  the  writ,  and  that  circumstance  should  appear  upon 
the  face  of  the  notice  itself.^ 

Sir  James  Scarlett^  Tal/burdf  and  Gunning,  contra. 
This  objection  cannot  be  insisted  upon  after  the  case 
has  been  fully  discussed,  and  two  sets  of  affidavits  put 
in,  upon  the  merits.  The  object  of  the  statute  in  re- 
quiring the  notice  prescribed  is,  that  the  justices  may 
know  against  whom  they  are  shewing  cause.  TLat 
purpose  is  answered  by  the  present  notice,  which  is,  sub* 
stantially,  on  behalf  of  all  the  parbh  officers :  in  Bex  r. 
The  Justices  of  Lancashire  (a),  the  justices  were  not  in* 
formed  as  to  the  party  applying. 

(a)  4  i?.  j*  ^.  889. 

Lord 
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Lord  Tenterden  C.  J.    I  think  this  notice  was  not       18  32. 
such  as  the  act  requires.    The  notice  ought  to  be  within 
the  terms  of  the  statute.    The  justices  here,  lookini;  to       ogahut 
Wilkin  only,  might  be  disposed  to  shew,  as  a  cause    Cambudqb- 
for  the  writ  not  issuing,  that  he  was  not  a  proper  person 
to  make  the  application;  but  if  he  may  say  that  he 
makes  it  on  behalf  of  the  other  parish  officers,  he  shuts 
them  out  from  the  opportunity  of  taking  that  course ; 
and  in  the  present  instance  it  turns  out  that  the  asser- 
tion is  untrue,  for  two  of  the  four  parish  officers  dis- 
sent from  the  application,  and  the  assent  of  the  third  is 
doubtful. 

Littledale  J.  concurred. 

Parke  J.  The  justices  might  have  had  objections  to  .c^  ^v  '  ? 
Wilkin  as  the  person  applying  for  this  writ,  which  they 
would  not  have  to  the  other  parish  officers :  the  notice^ 
therefore,  is  calculated  to  mislead  them.  They  are  en- 
titled to  have  true  information  of  the  parties  intending 
to  sue  out  the  certiorari.  It  is  said  that  this  is,  sub- 
stantially, a  notice  on  behalf  of  the  other  parisli  officers. 
But  it  may  be  tried  by  this  criterion.  The  .party  suing 
out  a  certiorari  (and  by  whom  the  notice  ought  to  be 
given),  is  required  to  enter  into  recognizances  for  pro- 
secuting it  with  effect,  and  for  paying  costs,  before  the 
writ  shall  be  granted  (a).  Would  the  tliree  parish 
officers  have  been  bound  to  do  so  on  this  application  ? 
If  notf  the  notice  here  is  not  given  by  the  pnq)er 
parties. 


(a)  SG.%  C.19.  f.9. 


Taunton 


\ 


890  CASES  m  TRINITY  TERM 

18S2.  Tauiitov  J.    This  is  a  stroDger  case  tlim  Rex 

~^^       The  Justices  qfLmcashire  (a).     The  olgectioo  tbcre  m 
Hpimai        non-descripdoD,  here  it  is  mis-descripdon. 

The  Court  discharged  the  mle^  but  without  cost 
saying  that  the  objectioQ  should  have  been  take 
earlier.  (&) 

(a)  AB.iA.9»^ 

if)  Sc«  £«v  ▼•  2^  JiMfHxt  ^Memij  watt,  850;. 


Friday,  DoE  deOD*  K  B.  PaTTESHALL  OgCUnSt  TURFORD. 

Jum  15th« 


^  .£^^5^  Wbmbwit     P^JECTMENT.    At   the  trial  before  LUtUdak  J. 

y^Q/l  ^35^  cooneof  prae.  at  the  Hereford  assizes  18S2,  it  appeared  that  the 

'Y/i^f  J  jyattoni«y't  office  defendant  was  tenant  from  year  to  year  to  the  lessor  of 
\^^^^  1S6  ^^/^Jl^  the  plaintiff;  that  on  the  18th  of  My^  the  lessor  of  the 

to  quU  on         plaintiff  had  instructed  Mr.  Bellamy^  who  was  then  in 

tenants,  and         '^  '^^ 

to  indone  on      partnership  with  Mr.  William  PatteshalL  to  ciye  the  de- 

doplicatctof       ^  ^  .  ^ 

aoch  nocicca      fendant  notice  to  quit  at  the  following  Candlemas;  that 

the  fact  and 

tinMofterrice;  Bellamy j  on  the  19th  of  Jufyf  told  his  partner  fViOiam 

occasion,  the  PatteshaUf  who  usually  managed  the  business  of  the 

aelfprq^^'a  ^^^^  ^^  the  plaintiff,  of  tiie  instructions  which  he  had 

w^^oTa  ""^ceived ;  that  the  latter  prepared  three  notices  to  quit, 

*'°****|^^  **  (two  of  them  being  to  be  served  on  other  persons),  and 

together  with  as  many  duplicates ;  that  he  went  out,  and  returned  in 

two  others  pre- 
pared at  the       the  evening,  and  delivered  to  Mr.  Bdlatny  three  duplicate 

aame  timef  and 

returned  to  bii    notices  (one  of  which  was  a  duplicate  of  the  notice  to 
evening,  having  the   defendant)  indorsed   by  him,  PatteshalL     It  was 

indorsMl  on  the 

duplicate  of  each  notice  a  memorandum  of  hit  having  delivered  it  to  the'teoaot ;  and  two 

of  tliem  were  proved  to  have  been  delivered  bj  him  on  that  occasion : 

Held,  on  thie  trial  of  an  ejectment,  after  the  attorney's  death,  that  the  iodonenwat  k> 
made  bj  bin  was  admiiiblc  cfidence  to  prove  the  service  of  the  third  notice. 

/  At ui' •  i^^  '.03.  .   proved 

/' 
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proved  that  the  otlier  notices   to  quit  had  been  de-       -ISSS. 
livered  by  Patteshall  to  the  tttiants  for  whom  they  were      J    " 

intended.    The  defendant,  after  the  19th  of  Jtdv^  re-  Pattwhau. 

quested  Mv^Mamu  that  he  might  not  be  compel!^  Tuetoed. 
to  quit.   It  was  proved  by  Mr.  Bellamy  to  have  been  the 


invariable  practice  for  their  clerks»  who  usually  served 
the  notices  to  quit,  to  indorse  on  a  duplicate  of  such 
notice  a  memorandum  of  the  fact  and  time  of  service. 
The  duplicate  in  question  was  so  indorsed.  Mr.  Patter 
shall  himself  had  never,  to  the  knowledge  of  Mr.  Bel^ 
lami/f  served  any  other  notices  than  these  three.  Mr. 
Patteshall  died  on  the  26th  of  February  18S2.  It 
was  objected,  that  the  indorsement  on  the  copy  of  the 
notice  to  quit  in  the  handwriting  of  Patteshall  was  not» 
after  his  death,  admissible  evidence  of  the  delivery  of 
the  notice  to  the  defendant.  The  learned  Judge  re* 
ceiyed  the  evidence,  but  reserved  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit  if  the  Court  should  be  of 
opinion  that  it  ought  not  to  have  been  admitted.  A 
rule  nisi  having  been  obtained  for  that  purpose, 

Campbell  and  IL  V.  Richards  now  showed  cause. 
The  indorsement  on  the  duplicate  of  the  notice  to  quit, 
which  was  proved  to  be  in  the  handwriting  of  the  de« 
ceased  attorney,  was  admissible  evidence  of  the  service 
of  the  notice.  It  was  an  entry  of  a  deceased  agent 
of  the  lessor  of  the  plaintifl^  made  contemporaneously 
with  the  act  in*  the  course  of  his  duty  as  agent.  In 
Price  V.  Lord  Torringtan  (a),  which  was  an  action  for 
beer  sold  and  delivered,  it  appeared  that  the  draymen 
were  in  the  habit  of  coming  every  night  to  the  clerk 
of  the  brewbouse,  and  giving  him  an  account  of  the 

(a)  l8alk.iSS. 

beer 
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t  18S2.       beer  they  had  delivered  out,  which  he  entered  in 

•'  ~        book  kept  for  that  purpose,  and  the  draymen  set  the 

PAirnBAu.     hands  to  it;  and  on  proof  that  a  particular  drayman  wi 

agahui 

Tcftroftik.  dead,  an  entry  in  this  book  signed  by  him  was  hd 
good  evidence  of  a  delivery  to  charge  the  defendan 
So  in  Pitman  v.  Maddox  (a\  in  an  action  on  a  tailor 
bill,  a  shop  book  was  allowed  for  evidence ;  it  bein 
proved  that  the  servant  who  wrote  the  book  was  deac 
and  this  was  his  hand,  and  he  had  been  accustomed  t 
make  the  entries.  In  Hagedorti  v.  Reid{b)  the  copy  i 
a  licence  in  a  merchant's  letter  book,  written  by  a  dc 
ceased  clerk,  with  a  memorandum  that  the  original  ha 
been  sent  to  a  correspondent  abroad  (and  which  entrie 
were  proved  to  be  in  the  usual  course  of  business),  wa 
admitted.  In  Champneys  v.  Peck  (c),  a  bill  with  an  io 
dorsement  upon  it,  ^^  March  4.  1815,  delivered  a  cop; 
to  C.  D"  which  indorsement  was  proved  to  be  in  tb 
handwriting  of  a  deceased  clerk  of  the  plaintiff  (whos 
duty  it  was  to  deliver  a  copy  of  the  bill),  was  held  ti 
be  evidence  to  prove  the  delivery  of  the  bill,  such  in 
dorsement  being  shewn  to  have  existed  at  the  time  c 
the  date.  In  Pritt  v.  Fairclaugi  {d)^  an  entry  by  a  de 
ceased  clerk  of  the  plaintiff  in  a  letter  book,  professing  t 
be  a  copy  of  a  letter  of  the  same  date  from  the  plaintiff  t 
the  defendants,  was  held  to  be  good  secondary  evidence  c 
the  contents  of  the  letter,  on  proof  that,  according  to  tb 
plaintiff's  course  of  business,  the  letters  which  he  wrot 
were  copied  by  this  clerk,  and  then  sent  off  by  the  post 
and  that  in  other  instances  the  copies  so  made  by  the  cleri 
had  been  compared  with  the  originals,  and  always  foa» 

(o)  S  SaUs.  69a  (b)  S  Campb.  379. 

(c)  1  Stark.N.P.  404.  (d)  5  Campb,  805. 

corred 
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correct.     Calvert  v.  The  Jrchbishop  <>f  Canterbury  (a)  will        1832. 
be  referred  to  on  the  other  side ;  but  there  it  did  not       — — 

001  dem. 

appear  that  the  entry  was  contemporaneous,  or  that  it    Pattishacl 
was  made  in  the  discharge  of  the  writer's  duty.     In       Tubpobd. 
Cooper  V.  Marsden  {i)  the  clerk  was  not  dead,  nor  was 
the  entry  proved  to  be  contemporaneous. 

Maide  contra.  Entries  or  declarations  made  by  de- 
ceased persons  are  admissible  to  prove  facts,  not  ordi- 
narily provable  by  hearsay,  in  two  cases  only;  first, 
where  the  entry  or  declaration  is  against  the  interest  of 
the  party  making  it,  as  in  Higfiam  v.  Ridgtvay  (c).  Doe 
d.  Reece  v.  Robson  (ef).  Roe  d.  Brune  v.  Rawlings  {e%  or 
where  it  is  made  in  a  regular  course  of  business,  as  in 
Pritt  V.  Fairclough  (g).  In  a  note  to  that  case  it  is 
stated  that  the  entry  of  a  deceased  servant  is  not  admis- 
sible without  evidence  of  his  usual  course  of  dealing  and 
hb  general  punctuality ;  for  which  Clerk  v.  Bedford  {h)  is 
cited,  and  Doe  v.  Robson  (c?),  and  Hagedorfi  v.  Reid  (i ), 
are  also  referred  to.  Now,  where  a  declaration  or  me- 
morandum is  made  by  a  party  in  the  usual  course  of 
dealing,  it  is  not  so  much  by  way  of  statement  ^f  a 
fact  that  it  is  evidence,  as  because  it  is  part  of  a  trans- 
action, which  being  proved,  the  other  parts  are  pre- 
sumed from  it,  in  the  same  manner  asproof  that  a  letter 
was  put  into  the  post-office  is  evidence  of  its  delivery  to 
a  party  to  whom  it  was  directed.  The  whole  series  of 
facts  to  be  proved  is  the  putting  it  in  the  post-office  and 

(a)  2  Esp.  N.  P.  C.  645.  (b)  1  Esp.  N.  P.  CI. 

(c)  10  EaU,  109.  (d)  l5Eait,32, 

{e)  7  Eiast,  S79.     See  the  ceses  collected  in  a  note  to  Barker  ▼.  Ray, 
2  Ruti.  67. 

(g)  3  Campb.  SOS.  (h)  BtOl.  N.  P.  282.  (t)  5  Campb.  879. 

Vol.  III.  3  M  its 
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1832.       its  succefisive  delivery  from  one  office  to  another, 
ultimately  to  the  person  to  whom  it  was  clirected; 

Dob  deoDu 

'  PATTttHALL  proof  of  ouc  of  these  facts,  all  the  others^  b^ng  aa 
ToKroAo.  evidently  follow  in  a  regular  course  from  it,'  are  preav 
Indeed,  it  is  very  rarely  that  direct  evidence  of  everj 
of  a  transaction  required  to  be  proved  is  giveo. 
usual  way  is  to  infer  from  proof  of  one  part  of  it  such 
parts  as  either  necessarily  must  be,  or,  according  I 
course  of  a&irs,  ordinarily  are  connected  with  it 
Pritt  V.  Fainlough  (a)  the  invariable  course  was  p 
to  be  for  the  senior  partner  to  write  letters,  to 
them  over  to  a  clerk  to  be  copied  in  a  letter  book 
then  send  off  the  originals  by  the  post.  In  thai 
there  was  no  statement,  by  memorandum  or  othei 
that  the  letter  had  been  sent  by  (he  post ;  but  one 
of  this  transaction,  diat  is,  the  copy,  being  provec 
other  part,  the  writing  and  sending,  were  presu 
In  Barker  v.  IUiy'{b)  Lord  Eldon  appears  to  have  the 
that  declarations  were  not  admissible  after  the  deal 
the  party  making  them,  if.  they  were  not  against  hi 
terest.  In  Chambers  v.  Bemasconi  (c)  the  Court  of 
chequer  intimated  an  opinion  that  a  written  memoraii 
of  an  arrest,  and  of  the  place  where  it  occurred,  i 
by  a  sheriff's  officer  at  the  time  of  the  caption, 
sent  by  him  immediately  to  the  sheriff's  oflice^ 
there  filed  in  the  course  of  business,  was  not,  aftei 
death  of  the  officer,  evidence  of  .the  place  of  arrest  i 
action  between  a  bankrupt  and  his  assignees,  oo 
ground  that  the  entry  was  not  against  the  writer'] 
terest*  In  the  present  case,  there  ci^as  no  evid 
that  Mr.  PatteshaU  was  ia  the  habit  of  serving  nc 

(a)  3  Qmpb,  805.  (6)  2  AiMt.  76.  ^cjl2yvau 
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and  making  indorsements  of  the  service:  the  evidence,       18S2. 
indeed,   negatived   that;   and   therefore  the  entry  in       ""^"^ 

Dob  den* 

question  was  not  admissible  as  being  made  in  the  usual    PATmHAu. 
course  of  dealing.     And  there  is  no  pretence  for  say-     Tumoab. 
ing  that  it  was  a  declaration  against  the  interest  of  the 
party  making  it.     So  that  it  was  admbsible  on  neither 
of  the  grounds  on  which  such  declarations  are  to  be 
received. 

Lord  Tente&den  C  J.  I  am  of  opinion  that  the 
evidence  was  properly  received.  I  take  it  to  be  proved 
that  the  practice  in  Messrs.  Bellamy  and  PatteshalPs 
office  was,  that  any  person  who  undertook  to  serve  a 
notice  to  quit,  indorsed  on  the  duplicate,  at  the  time  of 
the  service,  the  fact  of  his  having  served  the  originaL 
Notices  to  quit  ware  usually  served  bjr  the  clerks,  and 
not  by  the  principals ;  but  a  principal  might  occasion- 
ally serve  such  a  notice,  and  we  must  assume,  that 
when  a  principal  served  the  notice^  he  would  do  what 
he  required  his  clerk  to  da  Now,  here  it  is  proved 
that  Patieshall  took  the  notice  with  him  when  he  went 
out,  and  that  the  indorsenient  on  it  is  in  his  hand- 
writing. Then  the  indorsement  having  been  made  in 
the  discbarge  of  his  duty,  was,  according  to  the  autho- 
rities cited,  admissible  evidence  of  the  fact  of  the  service 
of  the  originaL 

LiTTLEDALE  J.  According  to  the  testimony  of  Bel* 
lamt/f  the  practice  of  the  office  was  for  every  clerk,  at 
the  time  of  serving  a  notice,  to  indorse  on  a  duplicate 
a  memorandum  of  that  fact  If  the  notice  in  ques- 
tion had  been  served  by  a  deceased  clerk,  hb  in- 
dorsement on  the  duplicate,    coupled  with  proof  of 

3  M  2  the 
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1832.       the  practice  of  the  office,  would  have  been  soffi 

r 

J  — —       evidence  of  the  service.     Then  the  next  qaesdc 

I  Dob  dem*  ,  ^      •     .     ^ 

Pattssrall    whether  Patteshall  having  served  it  himself  his  inc 
\  TumromD.      mcnt  is  tantamount  to  a  clerk's.     I  think  it  is; 

mudt  be  assumed  that  he  would  do  what  he  req 
his  clerk  to  do.  Here  PattediaU  took  cait  the  noi 
his  going  out  and  delivering  two  of  the  notices  is  pn 
and  the  indorsement  on  this  duplicate  must  ha^e 
contemporaneous  ^ith  the  fact  of  service ;  for  Be 
says,  that  «on  that  night  or  the  next  morning  PaU^ 
delivered  to  him  the  duplicates,  and  that  all  these 
indorsed  by  him. 

Parke  J.    I  am  also  of  opinion  that  this  rule  o 
*  to  be  discharged.     The  only  question   in  the  cas 

whether  the  entry  made  by  Mr.  Patteshall  was  ad 
sible  in  evidence,  and  I  think  it  was,  not  on  the  gn 
that  it  was  an  entry  against  his  own  interest,  bal 
cause  the  fact  that  such  an  entry  was  made  at  the 
•  of  his  return  from  his  journey,  was  one  of  the  chai 
facts  (there  are  many  others)  from  which  the  delivei 
the  notice  to  quit  might  lawfully  be  inferred.  *] 
delivery  might  be  proved  by  direct  evidence,  as  bj 
testimony  of  the  person  who  made  it,  or  saw  it  mi 
it  might  be  proved  also  by  circumstantial  evidena 
many  facts  ordinarily  are  which  are  of  much  git 
importance  to  the  interests  of  mankind,  and  fbllowa 
much  more  serious  consequences.  In  this  poirn 
view,  it  is  not  the  matter  contained  in  the  written  e 
simply  which  is  admissible,  but  the  fact  that  an  e 
containing  such  matter  was  made  at  the  time  it  purp 
to  bear  date,  and  when  in  the  ordinary  course  of  I 
ness  such  an  entry  would  be  made  if  the  principal 
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to  be  proved  bad  really  taken  place.     Tbe  making  of       18S2. 
tbat  written  contemporaneous  memorandum  is  one  cir-      ^     , 
cumstance ;  the  request  by  the  lessor  of  the  plaintiff  to     PAmaHAu 
Mr.  Bellamy  to  give  the  notice  to  (]uit,  the  subsequent      TumroftDb 
communication  by  Bdlamy  to  PatteshaU,  his  departure 
and  return,  when  the  entry  was  made,  th6  actual  delivery 
of  other  notices  to  quit  to  other  tenants  taken  out  at  the 
same  time,  the  defendant's  request  that  he  might  not  be 
obliged  to  quit,  are  other  circumstances,  which,  coupled 
with  the  proof  of  the  practice  in  the  office,  lead  to  an 
inference,  beyond  all  reasonable  doubt,  that  the  notice 
in  question  was   delivered  at  the   time  stated  in  the 
memorandum.     The  learned  counsel  for  the  defendant 
has  contended  that  an  entry  is  to  be  received  in  two 
cases  only ;  first,  where  it  is  an  admission  against  the 
interest  of  a  deceased  party  who  makes  it,  and,  secondly, 
where  it  is  one  of  a  ehain  or  combination  of  facts,  and 
the  proof  of  one  raises  a  presumption  that  another  has 
taken  place :  but  it  is  contended  that  the  facts  here  do 
not  fall  within  the  latter  branch  of  the  rule,  because  Mr*. 
PatttshaU  who  served  the  notice  was  not  shewn  to  have 
been  in  the  habit  of  serving  notices.     I  agree  in  the  rule 
as  laid  down,  but  I  think  that,  in  the  second  ease,  a* 
necessary  and  invariable  connection  of  facts  is  not  re- 
quired ;  it  is  enough  if  one  fact  is  ordinarily  and  usually 
connected  with  the  other :  and  it  appears  to  me  that  the 
present  case  is  not,  in<  its  eircumstances)  an  exception  to 
that  part  of  the  rule.    It  was  proved  to  be  the  ordinary 
course  of  this  office  that  when  notices  to  quit  were  served, 
indorsements  like  that  in  question  were  made ;  and  it  is 
to  be  presumed  that  Mr.  Patteshatt^  one  of  the  princi- 
pals, observed  the  rule  of  the  office  as  well  as  the  clerks. 
It  is  to  be  observed,   that  in  the  case  of  an  entry 

3  M  S  falling 
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18S2.        falling  under  the  first  bead  of  the  rule,  as  being  ai 

"       mission  against  interest,  proof  of  the  handwriting  o 

Pattxshall    party,  and  his  death,  is  enough  to  authorize  it 

ToAFOEDb      ception ;  at  whatever  time  it  was  made  it  is  admiss 

but  in  the  other  case  it  b  essential  to  prove  that  it 

made  at  the  time  it  purports  to  bear  date :  it  most 

contemporaneous  entry.     It  is  on  the   ground  a 

stated,  as  I  conceive,  that  similar  evidence  was  reo 

in  Lord  TorringtorCs  case  (a),   Pritt  v.  Fairclougi 

Hagedom  v.  Reid  {e\  Champneys  v.  Peck  {d\   and 

man  v.  Maddox  {e\  and  others  of  the  same  nature. 

Taunton  J.  I  am  of  die  same  opinion.  A  mi 
in  writing  like  the  present,  made  at  the  time  when 
fact  it  records  took  place,  by  a  person  since  deceases 
the  ordinary  course  of  his  business,  corroborated 
other  circumstances^  which  render  it  probable  that 
fact  occurred,  is  admissible  in  evidence.  Those 
roborating  circumstances  must  be  proved;  and  1 
many  such  circumstances  did  appear.  The  prindp 
established  by  Price  v.  Lord  TorringUm  {a)  and  o 
cases  which  have  been  referred  to.  It  may  be 
that  these  were  mere  nisi  prius  decisions ;  but  in  B 
V.  Lake{g)y  which  was  a  trial  at  bar,  the  questicm  ' 
whether  eight  parcels  of  HudsofCs  Bay  stock  i 
bought  in  the  name  of  Mr.  hake  on  his  own 
count,  or  in  trust  for  Sir  Stephen  Evans.  To  pi 
die  latter  of  these  positions,  the  assignees  of  Sir  Siej 
EvanSf  who  were  the  plaintifl^,  first  shewed  that  tl 
was  no  entry  in  the  books  of  Mr.  Late  relating  to 

(a)  I  Salk.  285.     S  L(L  Aoym.  87J.         (6)  3  Cdmp^  305. 

(o)  8  Campb.  379.  (d)  I  SltMrk.  JVT.  P.  C.  40 

(e)  2  Salk.  690.  (g)  BuU.  N.  P.  288. 

transact! 
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transaction ;  they  then  produced  receipts  in  the  posses- 
sion of  Sir  S.  Evans  for  the  payment  of  part  of  the 
stock,  and  on  the  back  of  the  receipts  there  was  a  refer- 
ence in  the  handwriting  of  Sir  Siephen^s  book-keeper, 
since  deceased,  to  a  certain  shop-book  of  Sir  Stephen. 
Upon  this,  the  question  was,  whether  the  book  so  re- 
ferred to,  in  which  was  an  entry  of  the  payment  of 
money  for  the  whole  of  the  stock,  should  be  read.  And 
the  Court  of  King's  Bench,  upon  the  trial,  admitted 
the  entry,  not  only  as  to  the  part  mentioned  in  the  re- 
ceipts, but  also  as  to  the  remainder  of  the  stock  in  tlie 
hands  of  Mr.  LaJctfs  son. 

Rule  discharged. 


18S2. 

Doxdem. 
Paitishall 

agmnttt 
TuETomD. 


DoNELLAN  against  Read. 


Friday, 
June  15th. 


A  SSUMPSIT.     The  declaAtion  stated  that  the  de-  Akodionlwho 

^  ^  had  demised 

fendant  held  a  messuage  and  premises  as  tenant  premisetfora 
thereof  to  the  plaintiff  under  a*  lease,  for  the  residue  of  at  sol  a  jut, 
a  term,  at  50/.  a  year  rent,  and  had  applied  to  the  [!f^]^toUj" 
plaintiff  to  make  certain  improvements  on  the  said  pre-  ^f?l*  Mrtain 
mises;  and' that  in  consideration  that  the  plaintiff  would  5mpw«"»«n^ 

*^  upon  them,  the 

make  the  same  at  his,  the  plaintiff's  es^nse,  the  de-  tenant  uoder- 

taking  to  pay 

fendant  promised  to  pay  him  the  yearly  rent  or  sum  of  him  an  in. 

creaMd  Tent  of 

51.  in  addition  to  the  above-mentioned  annual  rent  of  5^  a  year  dur- 
50/,,  making  together  the  yearly  rent  or  sum  of  BSL^  to  mainder  of  the 

tenn  (of  which 
sereral  yean 
were  unez]Mred),  to  commence  from  the  quarter  preceding  the  oompletioB  of  the  work : 

Held,  that  the  landlord,  having  done  the  work,  might  recorer  arrears  of  the  5^  a  year 
against  the  tenant,  though  the  agrecmem  had  not  been  signed  by  either  party ;  for  that 
it  was  not  a  contract  for  any  interest  in  or  concerning  lands  within  the  statute  of  frauds ; 
nor  was  it,  according  to  that  statute,  an  agreement  '*  not  to  be  performed  within  one  year 
from  the  making  thereof,'*  no  time  being  fiied  for  the  performance  on  the  part  of  the 
landlord. 


3M  4 


commence 


//J.^c,/J!/Sl/j'j- 


; 
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18S2.        commence  on  the  29th  of  September  18279  and  to 
paid  thenceforth  at  the  days  appointed  in  the  lease  i 

DONBLLAN  #  I  • 

ogainti  payment  of  the  rent  thereby  reserved.  Averment  tl 
the  plaintiff  made  the  improvements ;  but  that  aft 
wards,  and  while  the  defendant  continued  tenant  to  1 
plaintiff^  the  said  additional  rent  for  two  years  and  thi 
quarters,  amounting  to  13/.  155.,  was  and  continued 
arrear  and  unpaid.  The  second  count  described  the  p 
mise  as  made  upon  an  executed  consideration,  and  th< 
were  also  a  count  on  a  quantum,  meruit  for  use  and  oo 
pation,  and  the  money  counts.  Plea,  the  general  iss 
At  the  trial  before  Alderson  J.,  at  the  assizes  for  Som 
setshirej  in  August  1831,  the  following  facts  appeared: 

The  defendant  was  tenant  to  the  plaintiff  of  a  ho 
and  bakehouse  under  a  lease  for  twenty  years,  co 
mencing  from  the  7th  of  June  1822,  at  the  yearly  r 
of  50/.,  payable  at  the  usual  quarter  days.  The  < 
fendant  being  desirous  of  some  improvements  in  i 
house,  proposed  to  the  plaintiff  m  August  or  Septem 
1827  to  lay  out  502.  on  such  alterations,  which  1 
plaintiff  consented  to  do ;  and  the  defendant  thereup 
undertook  to  pay  him  an  increased  rent  of  5/.  a  y 
during  the  remainder  of  the  term,  to  commence  from  i 
quarter  preceding  the  completion  of  the  work.  A  e 
morandum  in  writing  was  prepared  to  that  effect,  I 
the  defendant  for  some  reason  refused  to  sign 
The  alterations  were  completed  in  November  1827, 
an  expense  of  5BL ;  and  the  defendant,  after  Christ% 
1827,  paid  the  increased  rent  for  the  first  quarter,  I 
afterwards  refused  to  pay  any  more  than  the  origi 
rent  of  50/.  The  present  action  was  brought  for 
increased  rent 

It  was  objected,  on  behalf  of  the  defendant,  that  1 


Read* 


IN  THE  Second  Year  of  WILLIAM  IV.  901 

case  came  within  the  statute  of  frauds,  29  Car.  2,  c.S.        1832. 
s.  4.,  which  enacts,  "  that  no  action  shall  be  brought        — 
upon  any  contract  or  sale  of  lands,  tenements,  or  here-        against 
ditaments,  or  any  interest  in  or  concerning  them,  or 
upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof^  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or   some  memorandum   or  note  thereof,   shall   be  in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  htwfully 
authorise ; "  and  that  this  was  a  contract  or  agreement 
for  an  interest  in  or  concerning  land,  and  was  in  effect 
a  purchase  of  an  increased  rent.     It  was   also   con- 
tended that  the  a^eement  was  not  to  be  performed 
within  a  year,  inasmuch  as  it  was  to  have  continuance 
to  the  end  of  the  lease.     It  was  further  urged  that 
there  was  a  variance  between  the  promise  as  laid  in 
the  declaration,  which  was  to  pay  the  additional  rent 
quarterly,  and  the  promise  proved,  which  it  was  said 
was  to  pay  the  rent  of  5L  yearly,  to  begin  on  a  par- 
ticular quarter  day,   but  not  to  pay  a  rent  reserved 
quarterly.     On  the  part  of  the  plaintiff  it  was  answered 
that  this  was  a  mere  agreement  collateral  to  the  lease, 
and  that  it  came  within  the  principle  of  Holn/  v.  ifef- 
buck  {a) ;  and  on  the  second  point  under  the  statute  of 
frauds,^  that  the  whole  agreement  on  one  side  was  exe- 
cuted during  the  year^and  that  therefore  the  clause  cited  ' 
did  not  apply.     On  the  point  of  variance  Alderson  J.  was 
of  opinion  that  the  agreement  meant  an  additional  rent 
payable  on  the  quarterly  days  of  the  old  rent.     But  on 
the  question  under  the  statute  of  frauds,  he  thought  that 

(a)  7  Tomi.  157.     9  Marak.  435. 

as 


RiAD. 


902  CASES  IN  TRINITY  TERM 

1832.       as  the  plaintifF  hod  in  bis  declaration  expressly  daim 
'         this  as  an  additional  yearly  rent,  there  was  a  distincli 

DOMKLLAK  ^ 

^ainti  between  /foiy  v.  Roebuck  (a)  and  this  case;  that  this  m 
the  purchase  of  a  rent  issuing  out  of  the  premisesy  m 
therefore  within  the  provisions  of  the  statute  of  fraud 
and  he  nonsuited  the  plaintiff^  with  liber^  to  move 
enter  a  verdict  for  him.  A  rule  nisi  was  according 
granted.     On  a  former  day  in  this  term, 

Manning  and  FoUett  shewed  cause  (6).  As  to  ti 
first  point,  Hoby  v.  Roebuck  does  not  govern  this  cas 
The  question  there  was'  not  put  to  the  0)urt  upon  tl 
ground  that  the  purchase  was  of  '*  an  interest  in  or  ca 
ceming  lands''  within  5. 4.  of  the  act :  it  was  merely  ii 
sisted,  that  the  contract  for  an  additional  rent  was^  i 
effect,  a  demise  of  the  new  buildings  erected  by  the  plaii 
tiff;  and  the  Court  held  that  there  was  no  contract  for 
rent,  but  merely  a  collateral  agreement  for  so  muc 
money  to  be  paid  during  the  term.  They  observed  that 
could  not  have  been  distrained  for.  But  here  the  agra 
ment  is  expressly  for  an  increased  rent,  and  it  is  so  state 
in  the  declaration.  There  clearly  might  have  been  a  di 
tress  for  it.  This  contract,  then,  would  have  operate 
to  charge  the  land  if  a  written  memorandum  had  bee 
executed.  It  was  equivalent  to  a  new  demise  at  th 
rent  of  55l.  IParke  J.  Even  if  there  had  been  a  not 
in  writing,  would  the  55L  have  become  a  rent,  unlet 
the  transaction  had  amounted  to  a  surrender  of  th 
former  term  ?]  It  would  have  had  that  effect.  Secondlj 
this  was  not  an  agreement  to  be  completely  performe 

(a)  7  Taunt.  157.     2  Mdnh,  433. 

{b)  Before  LitUedale,  Parke,  and  Taunton  Ji.     Lord  TentenieH  ha 
gone  to  attend  the  Privy'  Cound]. 

withu 
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within  the  space  of  one  year  from  the  making  thereof,  1832. 
and  it  was  therefore  void  for  want  of  a  memorandum  in  ^ 
writing.  Boydell  v.  Drummond  (a).  The  word  agree-  aganu 
ment  comprehends  what  is  to  be  done  by  both  parties : 
unless  the  promise  of  each  is  to  be  fulfilled  within  a  year, 
there  must  be  a  memorandum  in  writing.  \P(xrke  J.  If 
goods  are  sold,  to  be  delivered  immediately,  or  work 
contracted  for,  to  be  done  in  less  than  a  year,  but  to  be 
paid  for  in  fourteen  months,  or  by  more  than  four 
quarterly  instalments,  is  that  a  case  within  the  statute?] 
It  is  within  the  policy  of  the  act  as  stated  by  H6U  C.  J. 
in  Smith  v.  Westall  (i),  viz.  ^^  not  to  trust  to  the  memory 
of  witnesses  for  a  longer  time  than  one  year.''  {PcarkeS. 
In  Bracegirdle  ▼•  Heald  (c),  Abbott  J.  takes  the  dis- 
Unction,  that  in  the  case  of  an  agreement  for  goods  to 
be  delivered  by  one  party  in  six  months,  and  to  be  paid 
for  in  eighteen,  all  that  is  to  be  performed  on  one  side 
is  to  be  done  within  a  year;  which  was  not  so  in  the 
case  then  before  the  Court.]  It  is  only  assumed  here 
that  the  plaintiff's  part  was  to  be  executed  within  a  year. 
^Taunton  J.  Unless  the  contrary  is  expressly  agreed, 
the  statute  does  not  apply,  Fenton  v.  Emblers  {d). 

MerewetAer  Serjt  contrft.  In  the  first  place,  tlits  was 
not  a  contract  giving  any  interest  in  or  concerning  lands. 
The  defendant  is  lessee  of  a  house,  and  the  landlord 
undertakes,  in  consideration  of  51.  a  year  to  be  paid 
during  a  certain  period,  to  improve  it.  The  case  is  just 
the  same  as  if  any  other  person  had  entered  into  that 
engagement  There  would,  then,  clearly  have  been  no 
new  interest  created  in  the  land.     And  it  makes  no  dif- 

(a)  11  Etut,  142.  (b)  1  Ld,  Raym,5l€. 

(c)  IB.  4;  J.  7S2.  (cO  5  Purr.  1378. 

ference 
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18S2.       ference  that,  in  one  case  or  the  other,  the  sum  to  h 
"■""       paid  is  called  rent.     It  is  a  mere  collateral  agreement 
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agauiMi  like  that  in  Hoby  v.  Roebuck  (a).  No  intention  appean 
of  superseding  the  original  written*  contract;  nor  is  it 
likely  that  these  parties  should  have  contemplated  a  sur 
render,  by  which  the  landlord  would  lose  the  coTenanta 
of  the  lease,  and  the  tenant  his  term  in  the  premises. 
As  to*  the  second  point,  Boydett  v.  Drwnmond  {b)  is  a 
very  different  case*  There,  neither  the  delivery  of  the 
work  nor  the  payment  was  to  be  completed  in  a  year; 
here  the  work  was  actually  finished  on  one  side  in  less 
than  that  period;  and  it  has  never  been  held  that  in 
such  a  case  the  statute  shall  attach,  and  the  party  per- 
forming his  contract  lose  his  remedy,  merely  because  be 
has  agreed  that  the  payment  shall  be  postponed  beyond 
a  year. 

On  this  last  point,  the  Court  intimated  their  opinion 
j  to  be  in  favour  of  the  rule;  as  to  the  other,. 

Cur»  adv.  vuU, 

The  judgment  of  the  Court  was  now  delivered  bj 
LiTTLEDALE,  J.,  wbo,  after  stating  die  case,  proceeded  as 

follows: — 

I 

We  are  of  opinion  that  the  case  does  not  fall  within 
I  the  statute  of  frauds.     The  most  favourable  words  for  the 

!  defendant  are,  that  it  is  a  contract  for  an  <^  interest  in 

or  concerning  land.*'  But  no  additional  interest  in  the 
land  is  given  to  the  defendant  by  this  contract^;  for  hi^i 
interest  is  the  same  as  before;  it  is  only  that  there 
are  bricks  and  other  materials  removed  from  ttie  houses 
and  some  others  substituted  in  their  room.     Then  i« 


\ 


( 


(a)  7  Taunt,  157.     2  Marth,  433.  {b)  11  E^Ut  142. 

then 
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there  any  additional  interest  in  the  land  given  to  the        1882. 
landlord  ?   It  is  said  to  be  a  purchase  of  a  rent  of  51,  a        """"" 
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year  for  the  sum  of  50/.,  and  therefore  an  interest  in  or  agamu 
concerning  die  landj  but  though  it  be  called  a  rent  in 
the  present  contract,  and  also  a  rent  in  the  declaration, 
yet  we  are  of  opinion  that  it  is  not  rent  in  the  legal  sense 
and  understanding  of  the  word  rent;  and  that  the  word 
is  not  to  be  understood  in  its  legal  sense  either  in  one 
or  the  other.  It  could  not  be  distrained  for,  for  there  is 
no  lease  which  embraces  it;  the  lease  is  for  50/.  a  year, 
and  there  is  no  lease  at  55L  If  there  be  a  power  of  re- 
entry for  non-payment  of  the  rent,  as  is  probably  the 
case,  there  could  be  no  ground  for  enforcing  it  in  re- 
spect of  the  additional  5l.  The  assignee  of  the  term 
could  not  be  charged  with  the  increased  rent ;  the  as- 
signee of  the  reversion  could  not  olaim  it,  because  it  is  not 
annexed  to  the  reversion:  if  the  lessor  should  die,  the 
rent  of  50/.  would  go  to  his  heir  or  devisee,  but  the  right, 
to  this  additional  5/.  being  a  mere  matter  of  personal  con- 
tract would  go  to  his  executor.  The  only  way  in  which 
it  could  be  taken  to  be  rent  would  be  that  this  contract 
creates  a  new  demise  at  an  increased  rent,  and  that 
therefore,  by  operation  of  law,  the  old  lease  is  surren- 
dered by  such  new  demise ;  but  it  could  never  be  sup- 
posed to  be  in  the  ^contemplation  either  of  the  landlord 
or  the  tenant  that  the  old  lease  should  be  at  an  end,  and 
that  instead  of  it  a  new  lease  should  be  created,  which 
being  only  by  parol  could  only  have  the  effect  of  a  lease 
at  will ;  and  as  it  is  quite  improbable  that  such  should 
be  the  mteiition  of  either  party,  we  think  that  though 
the  word  rent  has  been  used,  it  is  too  much  to  trekt  it  as 
rent  in  the  technical  strict  meaning  of  the  term,  and  that 
all  that  the  parties  meant  was  a  personal  contract  to 
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pay  an  additional  6L  a  year ;  and  we  think  this  ca«e 
to  be  governed  by  Hoin/  y.  Roebuck  {a);  for  thou^ 
the  agreement  there  was  to  pay  ten*  per  cent,  upon  tl 
money  laid  out,  and  it  was  not  called  rent,  yet  thai  w 
in  truth  the  same  thing,  and  it  only  amounted  to  a  coll 
teral  contract 

As  to  the  contract  not  being  to  be  performed  with 
a  year,  we  think  that  as  the  contract  was  entirely  ex 
cuted  on  one  side  within  a  year,  and  as  it  was  tl 
intention  of  the  parties,  founded  on  a  reasonable  expec 
ation,  that  it  should  be  so,  the  statute  of  frauds  does  n< 
extend  to  such  a  case.  In  case  of  a  parol  sale  of  good 
it  often  happens  that  they  are  not  to  be  paid  for  in  fu 
till  after  the  expiration  of  a  longer  period  of  time  ths 
a  year;  and  surely  the  law  would  not  sanction  a  defem 
on  that  ground,  when  the  buyer  had  had  the  full  bend 
of  the  goods  on  his  part.  In  the  case  of  BajfdM  ' 
Drummond{b)  the<x)ntract  was  not  completely  executi 
on  one  side,  and  the  case  was  such  that  in  the  commc 
course  of  the  publication  it  was  not  expected  that 
should  be  completed  in  a  year. 

With  regard  to  the  variance  as  to  the  time  of  pa 
ment  of  the  rent,  we  think  there  is  no  ground  for  tb 
obgection. 

On  the  whole,  therefore,  we  are  of  opinion  that  t 
rule  to  enter  a  verdict  for  the  plaintiff  should  be  ma 
absolute. 

Rule  absolu 


(a)  7  TaunU  157.     2Marilu  433. 
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The   King    against   The   Churchwardens  and  Friday, 

^^  June  15th. 

Overseers  of  St.  Martin-in-the-Fields. 

A  RULE  nisi  was  obtained  in  last  Easter  term  for  a  Where  an  /)^^'/s  -  M 
1       1  <•      1  .  IT      ancient  •elect' 

mandamus  calUng  on  the  defendaots  to  give  public  vestry  existed 
notice  o^  and  to  convene,  a  general  meeting  of  the  ha^,!^nd 
rated  mhabitants  of  the   parish    for  the  purpose  of  "^"^^^en 
establishing  a  select  vesU*y  for  manairing  the  concerns  "»*h«manage- 

o  •'  -^    o  ment  and  care 

of  the  poor  according  to  the  statute  .(59  G.  3.  c.l2X  of  the  poor, 

'^  °  ^  /but  not  all  the 

and  to  nominate  and  elect  such  and  so  many  substantial  powers  required 

by  the  statute 

householders,  &C.,  not  exceeding  twenty,  nor  less  than  59  6.3.  c.  is. 
five,  as  should  at  any  such  meeting  be  thought  fit  to  be  by  select  yes- 
vestrymen.     It  appeared  on  affidavit  made  in  answer  to  court  granted 
the  application  that  there  was  an  ancient  select  vestry  in  ^u„g  ^^  ^^ 
the  parish  (a) ;  that  by  virtue  of  several  acts  of  parliar  f*™**  officers 

Mr^         \  ' '  J  *  to  convene  a 

ment  (23  G.2.  c.35.,  2  G.3.  c.  22.,  7  G.  3.  <:.  39.,  10  G.  3.  »«^«»g  P"'- 

^  ^  ^  iuant  to  the 

c.  75.)  the  vestrymen  had  acted  with  the  parish  officers  act,  for  the  pur- 
pose of  esta- 
and  certain  other  inhabitants  in  the  care  and  manage-  iiUshing  a  new 

ment  of  the  poor ;  and  that  they  had  by  the  last-men-  perform  those 

tioned  act  a  joint  authority  with   the  parish  officers  the  ac^°wbtch 

and  with  certain  inhabitants  in  making  poor-rates  and  ^t^'^uld 

enforcing  their  payment    It  did  not,  however,  appear  ?^***"*^^S^' 

that  the  vestry  enjoyed  all  the  powers  required  by  the  wise  to  interfere 

jwithit. 

act  59  G.  3.  c.l2.  to  be  exercised  by  select  vestries. 

Sir  James  Scarlett^  Ludlow  Seijt^  and  Platf^  now 
shewed  cause.  It  cannot  be  contended  after  the  opinions 
expressed  by  the  Court  in  Bejp  v.  St.  Bartholomew  the 

(a)  SedGoldmgw.  Fenn,  7JB.  4*  G  765. 

Great 
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18S2.        Great  {a)   that  the   mere  existence  of  a  select  Test 

having  authority  in  the  concerns  of  the  poor  is 
againsi        answer  to  this  application*    But  here  the  vestry  1: 

The 

Cburchwardens  Sufficient  powers  to  make  such  an  application  unneo 
of  8r.MAKTiK-  s&ry»  ^"^  i^  A  "6^  vestry  were  established  there  would 
uf^HB-  IBLD8.  ^  conflict  of  authorities.  The  case  comes  within  s. : 
of  the  act  59  G.  3.  c.  12.,  which  provides  that  nothing 
that  act  shall  extend  <*  to  alter,  aifect,  or  disturb  ) 
select  vestry  which  in  any  parish  has  been  establisl 
and  acted  upon  foy  virtue  of  any  ancient  -usage 
custom/' 

Campbell  coniiiL.  It  is  clear  from  Rex  v.  SL  San 
lometo  the  Great  (a)  that  if  there  be  already  a  se 
vestry  which  can  perform  all  the  duties  required 
39  G.  S.  c.  12.  the  provisions  of  that  statute  will 
apply;  but  that  if  there  be  any  of  those  duties  wh 
the  existing  vestry  cannot  perform,  the  parishioners  n 
establish  a  new  one.  That  is  the  case  with  the  pres 
vestry.  He  then  proceeded  to  point  out  instances 
which  the  vestry  could  not  fulfil  the  directions  of  ' 
act.  [Lord  Tenterden  C.  J.  You  propose  to  leave  ev( 
thing  in  the  parish  as  it  is  at  present,  only  giving  to  i 
new  vestry  those  powers  which  the  present  has  no 
That  is  the  object.  [Lord  Taiterdefi  C.  J.  Then  th< 
wHl  be  two  select  vestries  in  the  parish.]  The  Coi 
in  Rex  v.  St.  Bartholomew  the  Great  (^ ),  contemplai 
such  a  case  as  one  that  might  occur. 

Lord  Tenterden  C.  J.     The  new  vestry  being 
tended  only  to  exercise  those  special  functions  requii 

(a)  2B.t  Jd.  506. 
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by  the  act,  which  the  present  vestry  cannot  perform,  I  1832. 
think  the  rule,  as  to  the  first  part  of  it,  may  be  made  "— "* 
absolute*  The  other  part,  perhaps,  had  better  be  taken  agmu 
separately.  Chorefawwdcu 

ftnd  OrofMCfB 
of  St.  Maktix* 

LiTTLEDALE  J.  The  act  provides,  by  sect  36.  (a),  "*-*"*-^"">^ 
that  nothing  therein  contained  shall  take  away  or  affect 
the  powers  or  provisions  of  any  special  or  local  act; 
therefore  a  new  vestry  may  be  furnished  with  the  powers 
given  by  this  statute  without  destroying  the  former 
vestry. 

Parke  J.  The  thirty-sixth  section  enacts,  that  such 
of  the  directions  and  powers  of  that  act  as  are  not  re- 
pugnant to,  nor  incompatible  with  the  provisions  of 
special  or  local  acts,  shall  be  adopted  as  in  other  pa- 
rishes or  places,  and  that  no  ancient  select  vestry  should 
be  disturbed.  The  powers  sought  in  this  case  are 
not  repugnant  to  the  provisions  under  which  the  former 
vestry  has  acted.  I^  indeed,  this  parish  had  had  a 
local  act,  giving  the  old  vestry  all  the  powers  specified 
by  59  G.  3.  c.  12. ^  that  vestry  could  not  have  been  in- 
terfered with. 

(a)  Sect  S6,  eimcli,  tlitt  Dolbiog  in  the  act  contiioed  iball  extend 
or  be  construed  to  extend  'to  take  awaj,  abridge^  alter,  prejudice, 
or  affect  an  j  of  the  powers  or  provisions  of  any  special  or  local  act  or 
acts  for  the  maintenance,  relief,  or  regulation  of  the  poor  in  any  city, 
town,  hundred,  district,  pariih,  or  place,  90  nerertheless  that  in  erery 
city,  &c.  snch  of  the  clauses*  directions,  and  powers  in  this  act  contained, 
as  are  not  repugnant  to,  nor  incompatible  with  the  provisions  of  such 
respective  special  or  local  acts,  shall  have  the  Uke  force  and  effect,  and 
may  be  adopted  and  applied  in  like  manner  as  in  other  parishes  and 
places  I  provided  also,  that  nothing  in  this  act  contained  shall  extend  or 
be  construed  to  extend  to  alter,  aff*ect,  or  disturb  any  select  vestry  which 
in  any  parish  has  been  established  and  acted  upon  by  virtue  of  any  ancient 
usage  or  custom.** 

Vol.  111.  S  N  Taunton 
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1832.  Taunton  J.  concurred. 

""""^  The  rule  was  made  absolute  as  moved  ft 

The  KiHO 

against  being  understood  that  dinerent  days  wei 

Churchwitfdens  be  appointed  for  the  two  purposes  meoti 

and  Overseers  .       ,           , 

of  St.  Marwii.  in  the  rule. 

XN-THI-FuLOi. 


Saturday.  THc  KiNO  ogaifist  THc  Justices  of  Saloi 

/line  16tb. 

(Case  of  Oldbury  Township.) 

^".o       u(*    '^*  P^.***  ^  -    A  RULE  nisi  had  been  obtained  for  a  mandamus  I 

t'-i        jy.  consiited  of  XX 

/'l(^*f^'    '^Jl      three  townshipi  above  justices,  to  appoint  two  overseers  of  the 

/   '  in  the  countj 

of  IT.,  and  for  the  township  of  Oldbury ^  upon  the  ft>llowing  i 
ships  and  di»-  ment :  —  The  parish  of  Hales-owen  consists  of  the  I 
county"of  S.  »hip  of  the  borough  of  Hales-orwerij  the  townshi 
'^V\h^'^  Oldbmy,  and  ten  other  divisions  or  vills,  situal 
always^ad     ^  SkrapAire^  and   three  towi>ships,  iMley^  Cradley^ 


seers,  and  re-     JVarleu^  situate  in  Worcestershire.     The  parish  is 

lieyed  their  ^*  '^ 

own  poor;  bttt  miles  long  and  five  broad.     Two  churchwardens 

bad  been  im memorial ly  been  appointed  for  the  whole  parishi 

the  dmsion  of  the  rate  for  repairs  of  the  church  is  laid  on  the  w 

ins!!Mdn!tM  ^h®  three   Worcestershire  townships  have  always 

tppHe!rfo*r°the  ^^®  overseers  each,  who,  with  one  of  the  churchwai 

"***^^^^*  of  the  parish,  have  made  separate  poor  rates  for  ea 

division  indis-  tbose  townships  respectively,  and  they  have  supp 

criminately.  ^  r  r  ^  ^  rr 

On  application  their  poor  apart  from  each  other  and  from  the  f 

by  a  township 

in  the  latter  the  parish.  But  the  justices  of  Salop  have  annuall 
mandamus  to  pointed  four  overseers  for  that  part  of  the  parish  \ 
to  ap^poiSTove?^  "  *"  Shropshire^  comprehending  Oldbwry^  the  boroo 

seers  for  that 

townthip,  pursuant  to  I3&  14Ctir.  2.  c.  12.  «.  21.  on  the  ground  that  the  pariah  1 
enjoyed,  and  could  not  enjoy  the  benefit  of  the  statute  43  EHm*  c  2;  facU  iMtng  ab 
to  shew  the  expediency  of  a  separate  appointment : 

Held,  that  the  divisions  of  the  parish  in  W.  and  in  S.  could  not  h%  conaideredy  \ 
ference  to  the  statute  of  Chairie$t  as  distinct  parishes ;  and  the  mandamut  was  graati 
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Hales-oftDetif  and  the  ten  vills  abovementionecl,  which  18S2. 
overseers,  with  one  of  the  churchwardens,  have  taken  """^ 
order  and  made  rates  for  the  poor ;  and  these  have  been  agamM 
exclusively  applied  to  the  relief  of  the  poor  of  those  Saloiw 
places :  there  is  a  joint  account  of  all  disbursements  oa 
the  part  of  the  last-mentioned  places,  and  a  general  set* 
tlement  of  such  account  at  the  end  of  the  year,  and 
the  expenses  are  borne  by  the  inhabitants  of  the  last- 
mentioned  places  equally.  There  has  always  been  a 
distinct  constable  for  the  borough  of  Haks-awen^  and 
one  for  the  residue  of  the  parish,  exclusively  of  the 
townships  of  Oldbwy^  Lutlet/f  Cradley,  and  JVarley^ 
(each  (^  which  has  its  own  constable,)  but  including 
the  ten  vills,  which  have  also  their  headboroughs  re- 
spectively. All  the  townships  and  vills  repair  their 
highways  separately.  Oldbwy  contains  4651  inhabit- 
ants and  924  houses,  and  is  four  miles  from  the 
borough  of  Hales-cncerif  where  all  meetings  respecting 
rates  and  the  relief  of  the  poor  are  held.  It  has  a 
chapel  of  its  own,  with  a  licensed  -chaplain  of  the 
church  of  EnglancL  The  contribution  to  the  poor  frt)m 
Oldbwy  nearly  equals  that  from  the  borough  of  Holes' 
awen  and  the  ten  vills  together ;  the  property  of  the  re- 
spective places,  according  to  a  valuation  made  in  1830, 
is  in  the  same  proportion.  It  was  alleged  that  the 
parish  of  HaleS'Oweti  could  not  and  cannot,  nor  could 
or  can  the  township  of  Oldbwy^  reap  the  benefit  of  the 
statute  43  Eliz.  c.  2«  as  to  the  maintenance  of  the  poor, 
by  reason  of  the  largeness  of  the  parish,  the  population, 
and  the  fact  that  three  of  the  townships  have  immemo- 
rially  maintained  their  own  poor.  An  application  had 
been  made  to  the  justices  to  appoint  two  overseers  for 
Oldbury  township  exclusively,  but  they  had  refused.  In 
opposition  to  the  rule,  it  was  stated  that  the  concerns  of 

3  N  2  the 
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1 832.        the  poor  in  the  Shropshire  part  of  the  parish  had  in 

morially,  as  was  believed,  been  administered   by 

againM  churchwardens  and  by  four  overseers,  appointed 
Salop.  spectively  for  four  quarters,  {Oldbury  being  one») 
which  that  part  of  the  parish  was  divided ;  that  t! 
overseers  paid  the  money  which  they  collected  to  a  ( 
surer,  and  it  was  expended  under  the  direction  of  a  » 
vestry  for  that  part  of  the  parish ;  that  the  bore 
of  Hales-owen  was  in  a  central  situation ;  that  the 
nagement  by  four  overseers  as  above  had  been  k 
beneficial,  and  no  complaint  had  arisen  respecting  i 
1830,  when  a  new  assessment  was  made  for  the  Si 
shire  part  of  the  parish,  by  which  a  larger,  and,  as 
represented,  a  more  just  share  of  the  contributio 
the  poor,  was  imposed  upon  Oldbury,  On  a  former 
of  the  term 

Talfourd  and  Follett  shewed  cause  against  the  rol< 
This  is  not  a  case  to  which  the  provisions  of  the  st 
13  &  l^  Car.  2.  c.  12.  s.  21,  can  be  applied.  The  5i 
shire  and  Worcestershire  parts  o[  Hales^c^ojen  are  t 
intents,  except  as  to  repairing  the  mother  church, 
parishes :  their  overseers  are  not  even  appointed  b; 
same  justices.  The  fact  therefore  that  the  JVora 
shire  townships  maintain  their  own  poor  is  of  no 
portance.  Rex  v.  Sir  Watts  Horton  (b)  may  be  i 
but  is  distinguishable  on  the  ground  already  mentis 
and  also  because,  there,  while  the  townships  wen 
separated,  the  parish  had  a  greater  number  of  ovei 
than  the  statute  of  Elizabeth  requires  (c).     Besides. 

(a)  Before  Lord  Tenterde%  C.  J.,  Parker  and   Taumion  Js. 
dnle  J.  was  in  Uie  t>ail  court,  Pattctan  J.  haTiDg  gone  to  GuSdkall. 

{b)  I  7.  B.  374.  (r)  See  as  to  this,  Lord  JTem^on**  oImc 

in  Rex  ▼.  NeweU^  4  7.  B*  ?7?.,  and  Rexi,  Loxiale,  I  Bum,  445. 
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case  only  lays  down  principles  by  which  the  discretion        18S2. 

of  the  Court  may  be  ffuided,  and  not  an  inflexible  rule.        

Lord  Ellenboroughi  in  Rex  v.  Palmer  {a) j  considers  it  as  a  oRomu 
matter  of  discretion,  whether  or  not  the  Court  will,  in  a  Salot. 
particular  case,  enforce  the  provisions  of  13  &  14  Car.  2. 
c.  12.  The  only  question  here  is,  whether  that  part 
of  the  parish  of  Halesowen  which  is  in  Shropshire  can 
have  the  benefit  of  the  statute  of  Elizabeth^  and  there  is 
nothing  to  shew  that  it  cannot. 

TTie  Attorney  General^  Campbell  and  2f.  V.  Richards^ 
contra.  According  to  the  general  principle,  (recognised 
in  licx  y.  Leigh  {b)  and  several  other  cases,;  where  it 
appears  that  from  a  distant  period  a  parish  has  not 
availed  itself  of  the  statute  of  Elizabeth  by  maintaining 
its  poor  as  one  parish,  that  is  the  strongest  evidence  that 
it  cannot  enjoy  the  benefit  of  the  statute.  And  if  that 
clearly  appears,  as  it  does  on  these  affidavits,  the  town- 
ships in  the  parish  are  entitled  respectively  to  have  a 
distinct  appointment  of  overseers  for  themselves.  Con- 
venience is  on  the  side  of  adhering  to  the  general  rule* 
The  fact  tliat  the  three  townships  at  present  maintaining 
their  own  poor  severally,  lie  without  the  jurisdiction  of 
the  Shropshire  justices,  is  no  objection,  but  rather  &cili- 
tates  the  course  proposed.  (Parke^  J.  In  a  case  at  the 
Old  Bailey^  Sir  T.  Ray.  476.,  where  a  parish  lay  in  two 
counties,  and  it  appeared  that  each  part  of  the  parish 
had  distinct  officers,  made  distinct  rates,  and  had  used 
time  out  of  mind  to  make  distinct  accounts  to  the  jus- 
tices of  each  county,  it  was  resolved  by  Pemberton  C.  J., 
Dolben^  and  other  justices,  that  in  the  absence  of  any 

(a)  8  East,  416.  (6)  3  T.  B.  746. 

3  N  S  particular 


914  CASES  IN  TRINITY  TERM 

18S2.  particular  usage  to  the  contrary,  the  parish,  in 
""""^  counties,  ought  to  contribute,  but  that  in  this  case 
againMt  divisiou  was  to  be  looked  upon  as  a  separate  pi 
Sawb.  and  the  Court  made  an  order  upon  one  separatd; 
the  maintenance  of  children.)  That  was  before  th 
cision  in  Eex  v.  Sir  Watts  Horion^ia) 

Cur.  ado* 


Lord  Tenterden  C.  J.  now  delivered  the  judg 
of  the  Court  After  stating  the  facts,  his  Lon 
said : — Looking  at  the  parish  of  Hales-^/wen  as  a  w 
it  is  clear  there  never,  withb  memory,  has  been  oe 
of  overseers  for  the  parish ;  there  has  been  one  se 
the  townships  in  Worcestershire^  and  one  for  the  pi 
the  parish  lying  in  Shropshire.  Then  the  parties  a] 
ing  for  the  rule  relied  upon  Rex  v.  Sir  Watts  Horto 
which  has  been  followed  up  in  principle  by  se 
other  cases.  On  the  other  hand,  a  case  in  Sir  T. 
mondf  p.  476.,  was  referred  to  in  the  course  ol 
argument,  where  a  parish  was  situate  partly  in  Lo 
and  partly  in  Middlesex^  each  part  having  distinct 
cers,  making  distinct  rates,  and  passing  distinct  accc 
before  the  justices  of  the  respective  counties ;  anc 
question  being  as  to  the  liability  to  maintain  chil 
who  were  left  chargeable  to  one  of  the  divisions,  it 
held  that  each  division  must  be  looked  upon  as  a  se 
parish.  We  have  looked  into  that  case,  and  we  t 
it  is  no  authority  to  shew,  that  in  every  case  in  whi 
parish  lies  in  two  counties,  each  part  may  be  consid 
as  a  separate  parish.  The  case  happened  after 
statute  of  CharleSf  and  probably  was  no  more  tha 
application  of  the  provisions  of  that  statute  to  each 

(a)  J  r.  £.  5U. 
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as  a  distinct  township;  at  all  events,  there  is  nothing  in  1832. 

it  calculated  to  raise  any  reasonable  doubt  on  the  appli-  ~ 

^                                                        ^^  The  KiKO 

cation  of  Bex  v.  Sir  Watts  Horton  to  the  case  now  before  agawa 

The  Justices  of 

the  Court     The  rule  must  therefore  be  absolute.  Salop. 

Rule  absolute. 


Britten  against  Wait. 

BY  indenture  of  the  5th  of  June  1822,  reciting  that  A  beneficed   l^r//^:  -^^j 
clergyman   /  -jk  f  r       ,ne- 

the  defendant  had  contracted  to  sell  one  MandeviUe  granted  an   '  -  ;       ^^r, 

annuity  by  ^•^•'^       -     ^^'^ 

an  annuity  of  120/.  for  1000/.,  and  had  executed  a  deed,  and  niade/:^Ai-/>?4 
warrant  of  attorney  to  confess  a  judgment  against  him,  hisUvimg,        aV^V**   f»/^ 
the  defendant,   at  the  suit  of  Mandeoille  for  2000/.,  ^^^fl'^nl^ 
and  that  judgment  was  thereupon  entered  up ;  defend-  ^J^^^^^^f^^ 
ant  covenanted  to  pay  Mandeville  the  said  annuity  for  judgment  at  the 

'^  f  ^  suit  of  the 

the  term  of  ninet3'-nine  years,  if  he,  defendant,  should  grantee  for 
so  long  live,  by  quarterly  payments,  and  granted,  bar-  annuity  deed, 
gained,  sold,  and  demised  to  Mandeoille  the  benefice  of  that  the  judg- 
Blagdon  with  the  appurtenances,  to  hold  to  Mandeoille  ^^redupon 
for  the  same  term,  at  the  rent  of  a  pepper-corn ;  and  l^*orn^*wM*^to 
it  was  agreed  that  the  judgment  so  entered  up  was  in-  ^  *  ^t'*f  7th 
tended  to  be  »  further  security  to  MandeviUe  for  the  wnuity,  and 

that  no  execu« 

annuity.     There  was  a  covenant  reserving  power  to  the  tion  or  scques- 

tration  should 

defendant  to  repurchase.     The  defendant  having  after-  be  issued 
wards  contracted  with  the  plaintiff  to  sell  him  an  an-  than  such  se. 
nuity  of  162/.  Qs.'i  and  agreed  with  Mandeoille  for  the  re-  w^ITSSein** 

mentioned, 
until  the  annuity  should  be  in  arrear ;  and  the  grantor  then  covenanted,  that  if  the  grantee 
should  at  any  time  deem  it  expedient  to  sequester  the  liting,  it  should  be  lawful  for  him  to 
issue  a  sequestratioo  by  virtue  of  the  judgment,  for  the  3900/.  or  any  part  thereof!  Judg- 
ment having  been  entered  up  on  the  warrant  of  attorney,  and  the  annuity  being  in  arrear, 
the  grantee  issued  a  sequettratioa  for  5S00t,  (which  sum  greatly  exceeded  the  arrears  due,) 
and  entered  into  possession  of  the  liviog. 

On  motion^  the  Court  refuted  to  set  aside  the  annuity  deed,  wairaot  of  attorney,  and 
judgment,  but  directed  that  the  writ  of  sequestration  should  continue  in  force  only  for 


the  arrears  that  had  become  doe  on  the  annuity.  ^  i^ 

purchase    /  /r  •,  ^  ^  /* 


3  N  4  purchase     /  y,,'  J  // 
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18S2.        purchase  of  the  former  annuity,  the  plautiff  paid  i 
deoUle  1050/.  for  such  repurchase,  and  570/.  to 


agftmu  defendant;  and  the  annuity  of  120/.,  and  the  said  t 
of  years,  judgment  and  all  other  securities  for  the  si 
were  kept  on  foot  and  assigned  to  a  trustee  for  be 
securing  the  annuity  of  162/.  65. 

In  August  1825  the  defendant  executed  an  indent 

whereby  the  beneiSce  of  Blagdon  became  charged  \ 

the  due  payment  of  the  annuity  of  162/.  6s^  and  als 

warrant  of  attorney,  to  confess  a  judgment  against  \ 

the  defendant,  at  the  suit  of  the  plaintiff  for  52i 

The  indenture  contained  the  following  clauses: — ^  i 

it  is  hereby  agreed  and  declared,  that  the  judgment 

to  be  entered  up  against  the  defendant  as  aforesaid,  is 

tended  and  agreed  to  be  a  further  security  to  the  said  J 

Briiieny  his  executors,  &c.  for  the  said  annuity  of  162/, 

hereinbefore  mentioned ;  and  that  no  execution  or 

questration  shall  be  issued  or  taken  out  upon  the  s 

judgment,  {other  than  such  sequestrations  as  are  her 

mentioned^)  unless  and  until  the  said  annuity  of  162/. 

or  some  part  thereof  shall  be  in  arrear  by  the  space 

thirty  days  next  after  the  same  shall  become  due ) 

payable:"  and  defendant  covenanted  with  the  plaintiff 

executors,  &c«,  **  that  in  case  the  plaintiff  shall  at  any  ti 

deem  it  expedient  to  sequester  the  said  rectory,  or  ; 

future  benefice  of  the  defendant,  then  it  shalt  be  lai 

for  the  plaintiff  to  issue  any  writ  of  sequestration  un 

or  by  virtue  of  the  said  judgment  so  to  be  entered  ui 

aforesaid,  and  thereupon  or  at  any  time  thereaftei 

sequester  the  said  rectory,  and  such  future  benefice 

benefices  or  any  of  them  as  aforesaid,  for  the  said  i 

of  S200/.I  for  which  judgment  shall  be  so  entered  up 

any  part  thereof." 
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In  September  1825,  judgment  was  entered  up  on  the        18S2. 
last-mentioned  warrant  of  attorney,  at  which  time  no       — — 
payment  in  respect  of  this  annuity  had  become  due;        againsi 
but  in  1829,  there  was  an  arrear  on  the  annuity,  which 
the  defendant  being  unable  to  discharge,  the  plaintiff    '^         -fc-^-^ 
entered  into  possession  of  the  beqefice  of  Blagdon^  by 
virtue  of  a  writ  of  sequestration  for  the  sum  of  3200/., 
issued  upon  the  judgment  so  entered  up  on  the  warrant 
of  attorney  of  August  1825,  and  the  plaintiff  has  since 
continued  in  the  possession  thereof,  and  in  the  receipt 
of  the  tithes  and  other  proceeds.     A  rule  nisi  having 
been  obtained  for  setting  aside  the  annuity  deeds,  the 
warrants  of  attorney,  the  judgments,  and  the  seques- 
tration, upon  the  ground  that  the  annuity  was  charged 
on  the  defendant's  benefice,  and  therefore  void  under 
the  statute  IS  Eliz»  c.  20. 

FoUett  now  shewed  cause.  This  does  not  &11  within 
the  case  of  Flight  v.  Salter,  {a)  for  there  the  warrant  of  at- 
tomey  recited  that  it  was  executed  to  secure  the  annuity, 
and  to  the  intent  that  a  sequestration  might  be  obtained 
by  the  grantee,  and  continued  during  the  continuance 
of  the  annuity,  for  better  securing  the  same^  But  here 
the  warrant  of  attorney  is  in  the  common  form,  and  is 
therefore  clearly  valid  so  &r  as  it  operates  to  secure  the 
arrears  of  the  annuity.  Gibbons  v.  Hooper  (i),  Kirlevc 
V.  Butts,  (c)  and  Moore  v.  Ramsden  {d)  establish  that  i 

a  warrant 

(a)  lB.i;Jd.  673.  (6)  ^B.^Jd.  734. 

(c)  2  B.  4-  Ad.  736.  note  (6). 

(d)  In  Moore  ▼.  Ramtden,  B.  B.  ITtfriry  term  1832/  the  deed  redted  //    i^V  f^/d.  ^"^fi 
an  agreement,  that  a  warrant  of  attorney  should  be  gi?en  U>  authoriie  a  r^  //  (^^     <J/} -? 
judgment  to  be  entered  upon  a  collateral  tecurit j.     The  warrant  of  at-  . ,  y  <^A^      />     U- 
torney  gat^  po#er  to  issue  a  sequestration  from  time  fa  time,  as  arrears  -  ^  '^  UOO 

fel  /^-^^^-    ^^^ 
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]8d2.       a  warrant  of  attorney  nderely  authorises  a  sequestrati 
to  issue  from  time  to  time  as  default  is  made  in  the  pi 

Brittxn  . 

agttmti  ment  of  the  arrears,  and  to  cease  when  the  arrears  i 
satisfied,  as  the  grantee  is  thereby  plaoed  in  no  betl 
situation  than  other  creditors,  the  Court  will  not  i 
aside  the  execution*  [Lord  Tenterden  C.  J.  T 
question  must  in  every  case  depend  upon  the  eflfect  oft) 
instrument]  The  effect  of  the  covenant  here  is  not 
give  the  grantee  a  power  to  charge  the  benefice  perm 
nently,  but  a  more  speedy  mode  of  enforcing  the  sequ< 
tration.  [^Parlce  J.  The  covenant  gives  him  a  power 
'  I  sequester  either  for  the  whole  3200/.  or  for  a  part.] 


I 


Campbell  and  Seaiell  contrsL.  This  case  falls  witl 
the  principle  of  Flight  v.  Salter^  {a)  and  is  clearly  d 
tinguishable  from>  Kirlew  v.  ButtSt  {b)  and  Gibbons 
Hooper  {c\  The  warrant  of  attorney  and  the  annul 
deed  refer  to  each  other,  and  are  to  be  taken  as  o 
security.  It  is  quite  clear  the  parties  intended  to  char 
the  living  beyond  the  mere  amount  of  the  arrears  frc 
time  to  time  accruing.  There  are  two  distinct  powers 
sequestration  given  to  the  grantee  of  the  annuity,  a 
admitting  that  the  power  to  sequester  for  arrears 
good,  still  that  which  enables  the  grantee  to  sequesi 
for  the  whole  sum,  is,  in  efiect,  a  charge  on  the  benefit 
and  therefore  void  as  an  attempt  ta  do  that  indirect 
which  cannot  by  law  be  done  directly.  Doe  dem,  Mik 


fell  due;  and  inasmuch  as  the  sequestration  was  only  to  issue  for  ss 
fu:tion  of  the  arrears,  the  Court  (Lord  Tenterden  C.  J.  and  PaHe$9n 
refused  to  set  aside  the  warrant  of  attorney,  but  they  confined  the  aeqi 
tration  to  the  arrean  due  when  it  issued. 

(tt)  1  B.  i  Ad.  673.  (6)  2B.4^Jd.  756.  note  (6).- 

(c)  2B.4;Jd.754.  • 

im 


Wait. 
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inson  v.  Carter  {a).    At  all  events,  if  the  warrant  of       18S2. 
attorney  be  considered  good,  the  sequestration  itself,       — 

BftiTTxir 

being  for  the  whole  sum,  and  not  for  the  arrears,  must        againu 
be  set  aside. 

Lord  Tenterden  C.J.  The  sequestration  cannot 
stand ;  but  all  we  can  do  is  to  prevent  any  further  pro- 
ceedings on  that  We  cannot  set  aside  the  warrant  of 
attorney,  which  on  the  face  of  it  is  free  from  objection. 
It  appears  by  the  deed  that  there  is  power  reserved  to 
the  plaintiff  to  sequester  the  rectory  for  3200/.  Now 
he  could  not  by  law  sequester  to  that  extent,  but  he- 
might  for  part  of  that  sum,  viz.  for  the  arrears  which 
had  actually  become  due. 

LiTTLEDALE  J.  The  scquestration  cannot  be  sup- 
ported t6  the  extent  for  which  it  is  issued,  but  the 
warrant  of  attorney  cannot  be  set  aside,  because  the 
terms  of  the  deed  are  not  incorporated  in  it 

Parke  J.  I  am  of  the  same  opinion.  All  that  we 
can  do  under  the  circumstances  is  to  prevent  any 
further  proceedings  taking  place  on  the  sequestration. 
The  warrant  of  attorney  is  good.  In  Flight  v.  Salter  {Vy 
the  declared  intention  was  to  do  an  illegal  act.  Here  the 
warrant  of  attorney  was  given  for  a  legal  and  an  illegal 
purpose:  we  cannot  say  it  is  for  an  illegal  purpose  only: 
but  the  sequestration  has  issued  for  a  larger  sum  than 
it  ought.  This  case  falls  within  Gibbons  v.  Hooper  (c), 
Kirlew  v.  Butts  {d)f  and  Moore  v.  Ramsden  {e)^ 

(a)  8  T.  R.  300.  {b)  1  B.  ^  Ad.  679. 

(c)  2B.4^  Ad.  754.  (c/)  3  B.  4;  Ad.  736.  note  (»> 

(f)  Ante,  p.  917.  note  (tf). 

Taunton 
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18S2.  Taunton  J,  concurred. 


Bmttkk 

againtt  The  Tulc  drawn  up  was,  that  no  further  proceedio 

be  taken  on  the  writ  of  sequestration,  and  that  i 
plaintiff  do  account  before  the  Master  for  what  he  fa 
received  under  the  sequestration,  he  being  allowed 
retain  the  arrears  that  have  become  due  on  the  annuil 
and  that  until  the  account  shall  have  been  taken  by  t 
Master,  no  further  proceedings  be  had  against  1 
defendant  on  the  warrant  of  attorney,  the  plaintiff  bei 
at  liberty  hereafter  to  issue  a  fresh  writ  of  sequestrati 
for  any  future  arrears  of  the  annuity  which  may  becoi 
due. 
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1832. 


Warner  against  Potchett,  Clerk.  Saturday, 

^  '  June  16Ui. 

REPLEVIN.     The  defendant  avowed,  first,  that  one  Tbe  42  G.5.    .       / 
Joseph  Smith  was  prebendary  of  the  prebend  ^  ^^ihonwnhLf^'^^^^^ 
North  Grantham^  and  made  a  lease  of  the  locus  in  quo^  foMhe'puroS© 
and  that  he  died,  and  the  defendant  became  prebendary,  ^^  >^eeming 
and  afterwards,  and  during  the  continuance  of  the  lease,  charged  on 

^  ^  ^  their  lands, 

redeemed  the  land-tax  with  monies  which  were  raised  to  sell  and 

convey  aov 

for  that  purpose  by  virtue  of  the  statute  in  that  case  lands  wb^eof 
made  and  provided,  and  distrained  for  four  years'  arrears  actual  posses^*^ 
of  this  land-tax.     There  were  also  avowries  as  for  rent.  teDefldiS?y  to 
The  plaintiff  in  his  plea  in  bar  traversed  that  the  land-  ^^rofiT^^'uie 
tax  had  been  redeemed  by  the  defendant  with  monies  f*?  "??*•  "^^ 

'^  inbeniance  of 

raised  for  that  purpose  by  virtue  of  the  statute.     At  the  •ny  l'^^*  b^ 

longing  to 

trial  before  Tindal  C.  J.,  at  the  Lincoln  Summer  assises  them  whicfa 
1831,  tbe  jury  found  a  verdict  for  the  defendant,  subject  or  shall  be 
to  the  opinion  of  this  Court  on  the  following  case: —      mUed^foTany^ 

beneficial  lease 
for  life  or  lires  or  years,  and  alto  the  rents  and  serv'icet  and  other  proBts  reserved  or  pay- 
able in  respect  of  such  leasehold  tenements. 

Section  76.  enacts,  that  po  sale  shall  be  valid  unless  two  of  the  commissioners  appointed 
under  «.  7?.  of  the  act,  shall  certify  their  assent  by  signing  and  sealing  the  deed  of  sale  as 
parties  thereto. 

A  prebendary  agreed  by  writing,  in  consideration  of  a  sum  in  3  per  cent,  stock  fof 
the  amount  necessary  for  redeeming  the  land  tax)  to  convey  to  a  lessee  then  in  possession, 
a  part  of  the  reversion  in  the  prebendal  estate,  such  part  to  be  set  out  and  valued  by  A.  J9., 
and  approved  by  the  kins's  commissioners.  The  lessee  furnished  the  sum  required  for 
purchasing  the  stock,  and  the  prebendary  concluded  t^.e  necesMiry  contract  with  tbe  land 
tax  commissioners,  transferred  the  stock  into  the  names  of  the  commissionvrs  for  reducing 
the  national  debt,  and  had  the  contracts  duly  registered ;  the  land  was  also  set  out  and 
valued ;  but  the  lessee  then  refused  to  sign  the  necessary  memorial  for  the  purpose  of  ob- 
taining the  approbation  of  the  king's  commissioners  pursuant  to  #.  76.  i*he  prebendary 
afterwards  distrained  upon  an  under-tenant  of  the  land  for  the  amount  of  the  redeemed 
land  tax,  as  additional  rent,  pursuant  to  s,  KB.  : 

Held,  that  there  had  t>een  no  valid  sale  of  the  land,  for  want  of  the  assent  of  the  com- 
missioners, and  because,  in  order  to  comply  with  the  provisions  of  t.  69.,  the  prebendary 
ought  to  have  sold,  not  only  the  fee  simple  of  the  lands  demised,  bnt  also  tbe  rents, 
services,  and  other  profiu : 

Held,  also,  that  he  had  no  right  by  f.  8P.  to  distrain  until  the  precise  quantity  of  land, 
and  the  portion  of  reserved  rent,  to  be  sold,  were  ascertained  by  the  commissioners. 

In     iJi^  Ch*  (i%. 
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IB99.  In  May  1825»  Joseph  Smithy  then  prebendary  of  t 

prebend  of  North  Grantham^  demised  the  locus  in  q 

^^otfu^  (being  part  of  the  prebendal  estate)  to  Robert  Sm 
a  trustee  for  Lord  Htmtingttmery  on  a  lease  for  thi 
lives,  at  the  annual  rent  of  33/.  The  plaintiff  is  andi 
tenant  of  Lord  Huntingtorwer.  Smith  died^  and 
June  1825  the  defendant  was  instituted  and  induct 
to  the  prebend.  Negotiations  having  taken  place  I 
tween  the  defendant  and  Lord  Huntingtower  for  I 
redemption  of  the  land-tax  on  the  demised  estate 
sale  to  his  Lordship  of  the  reversion  of  part  of  the  sai 
property,  the  defendant,  in  April  1826,  signed  the  1 
lowing  agreement :  — ^^  Upon  Lord  Huntingtawer  tra 
ferring  the  stock  of  ^4U.  ISs.  4d.  and  146/.  135.  * 
3  per  cent.,  being  the  consideration  for  the  land-tax 
17/.  105.,  and  42.  charged  on  the  north  preben< 
estate,  I  agree  to  convey  such  part  or  parts  of  t 
prebendal  estate  on  lease  to  Lord  Huntingtcwer^  to 
Lordship  in  fee,  as  shall  be  set  out  and  valued  by  IS 
John  Biirchamy  and  approved  by  the  king's  comm 
sioners,  as  a  compensation  for  the  same,  and  expense 
Then  followed  a  memorandum  as  to  the  particular  pa 
of  the  estate  from  which  the  land  was  to  be  set  out. 

In  pursuance  of  this  agreement,  the  defendant  cc 
eluded  the  necessary  contract  with  two  commissienc 
for  the  redemption  of  the  land-tax,  and  in  May  182 
the  requisite  amount  of  stock  having  been  purchased 
the  defendant  for  613/.  185.  4(/.  with  monies  advanc 
for  that  purpose  by  Lord  Huntingiffxery  the  stock  vi 
transferred  into  the  name  of  the  commissioners  for  t 
reduction  of  the  national  debt.  The  contracts  were, 
the  same  month,  duly  registered,  and  estate  exonerat 
from  land-tax  from  the  25th  day  of  March  preceding. 

she 
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short  time  afterwards,  Mr.  Burcham  viewed  the  pre-        I8S8. 
bendal  estate,  and  set  out  land  in  the  parts  of  the  estate 
stipulated  by  the  memorandum,  altogether  of  the  annual        agpinu 

FOTCBBTT* 

▼aiae  of  SSL^  the  reversion  of  which,  estimated  at  ten 
years'  purchase,  would  raise  the  sum  of  650/.;  and  of  this 
valuation  Mr.  Burcham  made  the  usual  affidavits.     In 
December  1^30,  the  defi»idant  having  signed  the  joint 
memorial  of  himself  and  I^ord  HwUingtaa>er  to  the  com- 
missioners for  regulatings   approving,  and  confirming 
sales  by  ecclesiastical  bodies  pursuant  to  the  statute, 
tendered  the  same  to  Lord  Huntingtamer  for  his  sig- 
nature, presenting  at  the  same  time  the  valuation  of 
Mr.  Burcham,  but  Lord  Huntingtower  absolutely  refused 
to  sign  the  memorial,  or  to  proceed  further  in  the  busi- 
ness.    The  distress  was  taken  on  the  19th  of  February 
18S1.     The  question  for  the  opinion  of  the  Court  was, 
whether  the  money  with  which  the  land-tax  was  re- 
deemed was  raised  agreeably  to  the  statute.     This  case 
was  argued  on  a  former  day  in  the  term. 

Humfrey  for  the  plaintiff.  The  money  with  which 
the  land-tax  was  redeemed  was  not  raised  pursuant  to 
the  42  G.  3.  c.  116.  5.69.;  for  that  section  authorises 
bodies  politic  to  sell  and  -dispose^  of  any  lands  in  their 
actual  possession,  or  to  the  rents  and  profits  of  which 
they  are  entitled  beneficially;  or  to  sell  and  dispose 
of  the  fee-simple  and  inheritance  of  any  lands  belong- 
ing to  them  which  shall  have  been  or  shall  be  granted 
or  demised  for  any  beneficial  lease  for  life  or  lives,  or 
years,  and  also  the  rents  and  services,  and  other  profits 
reserved  or  payable  upon  or  in  respect  of  such  leasehold 
tenements.  Here,  at  the  time  when  the  contract  for  the 
sale  of  the  land  was  made,  the  land  agreed  to  be  sold 

was 
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1832.  was  under  lease  to  Lord  Huntingtawer  for  three  I 
In  order  to  comply,  therefore,   with    the    sixty-n 

agpinu  section,  the  rents  and  services,  as  well  as  the  fee-sini 
should  have  been  the  subject  of  sale :  the  reversion 
pectant  on  the  lease  for  lives  could  not  be  scJd  by  it 
The  object  of  the  legislature  in  the  latter  part  of 
clause  was  to  compel  a  corporation  who  sold  their  h 
in  order  to  redeem  the  land-tax,  to  do  as  little  injur 
possible  to  the  corporate  property.  If  the  bargaii 
question  were  valid,  the  consequence  would  be^  that 
defendant  would,  during  his  life,  receive  21/.  IC 
year  without  giving  any  equivalent  for  it,  he  at 
same  time  cutting  off  from  the  reversionary  estate  1 
to  the  value  of  65L  a  yean  Besides,  sale  and  mortj 
are  the  only  modes  of  transfer  allowed  by  the  stal 
Here  there  was  a  mere  contract  of  sale.  Before 
defendant  could  distrain.  Lord  Htmtingfawer  oagfa 
have  had  the  land  actually  free  from  the  land-tax ;  1 
the  person  entitled  to  the  land-tax,  having  paid 
money  for  the  redemption. 

Hildyard  contra.  The  defendant  had  power  to  sell 
reversion  by  itself.  Lands  belonging  to  ecclesiastical  < 
porations  are  almost  always  on  lease;  that  seems  to  Ii 
been  in  the  contemplation  of  the  legislature  when  it  pas 
the  statute  in  question,  for  5.  88.  provides,  that  the  la 
tax  redeemed  by  any  ecclesiastical  corporation  shall 
considered  as  yearly  rent  payable  to  such  ecclesiast 
corporation  during  the  demise  existing  at  the  time 
such  sale,  and  shall,  in  all  future  demises,  be  added  to 
ancient  and  accustomed  yearly  rent  reserved.  Sect. 
authorises  bodies  corporate  to  sell,  not  only  the  1 
simple  and  inheritance  of  their  lands  demised  for  li 
or  years,  but  also  the  rents  and  services,  and  ot 

pro 
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profits  reserved  or  payable  in  respect  of  their  lands.  1S9S» 
It  is  dear,  thereforei  that  the  defendant  had  a  right  to 
sell  the  reversion ;  the  remaining  question  is,  whether, 
if  he  did  so^  he  was  bound  at  the  same  time  to  sell  the 
rents  and  services  also  ?  It  is  said  that  the  legislature 
required  both  to  be  sold  together,  in  order  to  prevent 
the  corporate  proper^  being  injured ;  but  if  that  were 
the  object,  it  would  not  be  attained  by  such  a  provision 
in  a  case  like  the  present ;  for,  in  ecclesiastical  leases, 
the  rent  reserved  is  little  more  than  nominal,  the  con- 
sideration for  the  renewal  bdng  a  fine,  and  therefore^ 
to  accomplish  the  supposed  object,  the  fine  ought  to  be 
apportioned.  Besides,  improvident  bargains  are  pro- 
vided against,  because  all  sales  must  be  approved  by 
the  commissioners.  Then  as  to  the  contract  not  being 
completed.  Lord  HuntingUmer  has  rendered  that  im- 
possible by  his  own  act  The  defendant  tendered  him 
the  memorial,  which  is  the  same  as  if  he  had  taidered 
him  a  conveyance  to  execute;  Lord  HuntingUmer  re- 
fused to  execute  the  memorial,  and  that  makes  the 
tender  of  a  conveyance  useless.  The  power  to  distrain 
arises  after  the  money  is  raised;  the  money  has  been 
raised,  the  land-tax  has  ceased  to  be  demandable  by  the 
crown.  If  it  is  not  demandable  by  the  defendant.  Lord 
Htmtmgtawer  takes  advantage  of  his  own  wrong. 

Cur.  adv.  vuU. 

Lord  Tenteeden  C.  J.  now  delivered  the  judgment 
of  the  Court  After  stating  the  facts  of  the  case^  his 
Lordship  proceeded  as  follows : — 

This  appears  to  be  a  sale  by  an  ecclesiastical  corpor- 
ation, and  the  question  substantially  is,  whether  the  de- 
fendant was  authorised  to  distrain  for  the  arrears  of  the 

V0L.IIL       .30  land 


W  POICHRT. 


ii 


926  CASES  IN  TRINITY  TERM 

18S2.       land  tax,  under  the  88th  section  of  the  42  G.  S.  c. 
"  which  provides  "that  where  the  land  tax  charg 

agqmu  any  manors,  &c.  belonging  to  any  bishop  or  other 
siastical  corporation,  shall  have  been  redeenaed  bj 
bishop  or  ecclesiastical  corporation  with  any  c 
which  shall  have  been  raised  Jar  that  purpose^  by  vl 
any  qfthepaivers  or  provisions  of  the  recited  acts  c 
act,  such  land  tax  shall  be  considered  as  yearly  rent 
able  to  such  bishop  or  other  ecclesiastical  corpoi 
his  and  their  successors,  over  and  above  the  re 
rent  (if  any)  during  the  demise  existing  at  the  t: 
such  sale,  and  shall  be  recovered  and  paid  as  i 
The  mode  of  raising  money  for  this  purpose  is  p 
out  by  the  69di  section.  That  part  of  this  section 
is  applicable  to  the  present  case,  empowers  a  bod^ 
porate  to  sell  not  merely  the  fee  simple  and  inher 
of  lands  granted  by  it  for  a  beneficial  lease  for  live 
also  the  rents  and  services  and  other  profits  reserv 
such  demises ;  and  in  the  case  of  a  spiritual  corpoi 
^sole,  it  is  highly  reasonable,  and  must  have  been  int< 
'  by  the  legislature,  that  both  should  be  sold  together; 
the  reversion  expectant  on  a  lease  for  lives  could  b 
without  the  present  rents,  a  prebendary  or  other  < 
siastical  corporation  sole,  might  by  a  purchase  c 
land  tax  increase  his  own  income  during  the  liv 
being,  altogether  at  the  expence  of  bis  succe 
whereas  if  the  rents  as  well  as  the  reversion  were 
he  would  contribute  a  part  to  the  purchase  from  i 
he  derives  a  benefit.  In  the  one  case  a  much  1 
portion  of  the  estate  of  the  church  would  be  neces: 
disposed  of  than  in  the  other;  and  the  facts  ol 
particular  case  shew  to  what  extent  the  successor 
suifer  from  such  a  bargain;  as  land  to  the  value  of 
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a  year  will  be  taken  from  him  in  order  to  redeem  an        1832. 

annual  charge  upon  it  of  21/.  105.  only.     The  76th 

section  requires  the  consent  of  the  commissioners  there        agahui 

POXCHRT. 

mentioned  to  a  sale,  and  provides  that  no  sale  shall  be 

valid  or  effectual  unless  two  at  least  of  the  commissioners 

shall  certify  their  assent  by  signing  and  sealing  the  deed 

of  sale:  and  this  requisite  of  the  statute  has  not  been^     ^  .,  -,  , 

complied  with.    The  sale  therefore  of  the  reversionary 

interest  in  the  prebendal  estate,  described  in  the  case, 

to  Lord  HuntingtoweTf  was  not  in  our  opinion  authorised 

by  the  act  of  parliament 

It  also  appears  to  us  to  be  clear,  that  the  prebendary 
had  no  right  to  distrain  under  the  88th  section,  until 
after  the  precise  quantity  of  land,  and  the  portion  of  the 
reserved  rent  to  be  sold,  were  ascertained,  which  should, 
under  the  83d  section  (a),  be  done  by  the  commissioners, 

who, 

(a)  Sect.  83.  enacts,  *'  that  where  part  only  of  diTers  manon,  lands, 
tenements,  or  hereditaments  which  may  have  been  usually  demised  to- 
gether by  bodies  politic  or  corporate  by  one  lease,  upon  which  an  entire, 
ancient,  and  accustomed  rent  hath  been  resenred,  shall  be  sold  for  any  of 
the  purposes  of  this  act,  it  shall  be  lawful  for  the  conunissioners  to  ap- 
portion such  ancient  rent,  and  to  settle  and  adjust  the  proportion  thereof 
which  shaU  from  thenceforth  be  paid  or  payable  in  respect  of  such  of  the 
manors  and  other  hereditaments,  comprised  in  the  said  lease,  which  shall 
be  sold  for  the  purposes  aforesaid,  or  to  settle  out  of  which  part  of  the 
manors,  messuages,  lands,  tenements,  or  hereditaments  liable  thereto,  the 
whole  of  such  rent  or  rents  (if  the  nature  of  the  resenration  wiU  not 
admit  of  apportionment)  shall  be  resenred  or  paid  in  future ;  and  ia 
all  leases  thereafter  to  be  granted  of  such  last-mentioned  manors  and 
other  hereditaments,  the  sum  so  settled  and  apportioned  shall  be  the 
rent  to  be  resenred  thereon." 

Sect.  88.  enacts,  **  that  where  the  land  tax  charged  on  any  manors, 
lands,  tenements,  or  hereditaments  belonging  to  any  bishop  or  other 
ecclesiastical  corporation,  shall  hare  been  or  shall  be  redeemed  by  such 
bishop  or  other  ecclesiastical  corporation,  with  any  monies  which  shall 
have  been  or  shall  be  raifcd  for  that  purpose  by  virtue  of  any  of  the  pro- 
visions of  the  recited  acts,  or  of  this  act,  such  land  tax  ihmU  be  considered 

SO  «  •• 
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who,  it  is  to  be  presumed,  would  take  care  to  set 
proportion  in  such  a  manner  as  not  to  allow  the 
selling  to  enjoy  an  undue  share  of  the  benefit,  c 
an  undue  share  of  the  loss  upon  his  successor, 
previous  apportionment  is  necessary  to  authorise 
4a:ess,  because  the  land  tax  redeemed  is  to  be  cons 
BS  yearly  rent  payable  to  the  prebendary,  over  and 
the  reserved  rent,  and  to  be  recovered  and  paid  as 
but  until  the  quantum  of  the  remaining  rent  is 
tained,  how  can  the  whole  rent  to  be  distrained 
rendered  certain  ?    And  no  proposition  is  more 
than  that  there  can  be  no  distress  for  a  rent  of  un< 
amount. 

It  is  no  answer  to  this  objection  to  say  that  d 
tress  was  made  for  the  land  tax  only,  by  way  < 
ditional  rent,  for  if  a  person  cannot  distrain  for  an 
rent  because  it  is  not  ascertained,  it  is  equally  cles 
he  cannot  for  a  part  of  it;  and  in  our  opinion  a  d 
is  given  for  the  land  tax,  only  as  forming  an  addii 
and  part  of  the  rent,  for  otherwise  the  tenant  of  th< 
would  be  subject  to  two  distresses. 

It  may  be  further  observed  that  the  defendant  c 


as  yetrly  rent  payable  to  such  bishop  or  other  ecclesiastical  corp 
his  and  their  successors,  oyer  and  aboro  the  reserved  rent  (if  any) 
the  demise  existing  at  the  time  of  such  sale,  and  shall  be  recore 
paid  as  such ;  and  the  land  tax  so  redeemed  shall,  in  all  future  dei 
sadi  manors,  lands,  tenements,  or  herediuunents,  be  added  to  the 
and  accustomed  yearly  rent  reserved  or  made  payable  during  tb 
granted  by  such  demises,  and  shall  be  reserved  and  made  payable 
accustomed  yearly  rent  during  the  terms  to  be  granted  as  aforesa 
shall  be  recovered  and  recoverable  as  such  accustomed  rent  by  t 
remedies  as  such  bishops  or  other  ecclesiastical  corporations  may 
the  recovery  of  the  ancient  and  accustomed  rent  reserved  upo 
demises  :**  and  so  in  the  case  of  an  under-lessee  who  shall  haye  ag 
pay  the  land  tax. 
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in  this  case  insist  on  his  right  to  distrain  as  for  a  rent 
charge  on  the  ground  that  be  was  the  purchaser  of  the 
land  tax  with  his  own  money,  or  what  is  the  same  thing, 
money  which  he  had  borrowed  on  his  own  credit,  and 
entitled  to  distrain  under  the  154th  section  or  the  12dd 
and  125th  sections,  for  the  pleadings  do  not  raise  that 
question.  The  question  raised  by  them  is  substantially 
whether  he  be  entitled  under  the  88th  section. 

For  these  reasons,  we  are  of  opinion,  that  the  plaintiff 
is  entitled  to  recorer,  and  the  postea  is  to  be  delivered 

to  him. 

Postea  to  the  plainti£ 


1832. 


Waevsk 

againti 

Pofoenr. 


SouLBY  and  Another  against  Smith,  Treasurer  stuurdt^. 


of  the  West  India  Dock  Company  (a). 


June  IGlh. 


A  SSUMPSIT.   The  declaration  stated,  that  by  order  llie  iTailndia 
of  the  court  of  directors  of  the  West  India  Dock  39  g.  a.  c69.. 
Company,  the  defendant,  on,  &c.  at,  &c.,  put  up  to  sale  Sliiint^^oDe 

pcnoDsihaU 
be  directors  of  the  affiurs  of  the  company,  and  that  all  suite  for  any  cauae  of  action  against 
tiie  company,  shall  be  brought  against  the  treasurer  for  the  time  being.  In  assumpsit 
against  the  treasurer,  the  declaration  stated  that,  by  order  of  the  Cmtrt  of  Dtrtdon,  the 
defendant  put  up  goods  to  sale,  subject  to  certain  conditions ;  and  that  in  consideration  that 
the  plaintlfis,  at  the  request  of  the  direeton^  had  promised  them  to  perform  the  conditiona 
of  sale,  they,  the  directort,  promised  to  perform  ^e  same  on  their  part.  The  declaration 
then  alleged  a  breach  of  the  conditions  by  the  directors,  and  concluded  that  the  plaintiffs 
brought  their  suit  against  the  treasurer  according  to  the  statute.  At  the  trial  it  appeared 
that  the  goods  had  been  put  up  and  sold  by  order  of  the  directors,  on  account  of  the  com- 
pany. Held,  first,  that  there  was  no  yariance  between  the  declaration  which  charged  the 
directors,  and  the  evidence,  which  shewed  that  the  contract  was  the  eompany*n ;  and,  secondly, 
on  motion  in  arrest  of  judgment,  that  the  declaration  was  sufficient,  because  the  contract 
alleged  was,  in  legal  effect,  a  contract  by  the  company,  for  breach  •£  which  an  action  waa 
maintainable  against  the  treasurer. 

(a)  The  plaintiff*  was  nonsuited  on  a  former  trial,  when  the  action  waa 
brought  against  the  defendant  without  describing  him  as  treaiorer  of  the 
West  India  Dock  Company ;  on  the  ground  that  a  judgment  againit  him 
in  such  an  action  would  make  him  personally  liable. 

3  O  3  by 


Smitb. 
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1832.       by  public  auction  a  quantity  of  turtle,  under  and 
ject  to  certain  conditions  in  the  declaration  menti 

SOULBT 

againtt       and  that  in  consideration  that  the  plaintiffs,  at  u 

quest  of  the  directors  of  the  Wesi  India  Dock  Com 

had  promised  them  to  perform  the  said  conditions, 

the  directors,  undertook  and  promised  to  perfori 

same  in  all  things  on  their  part  and  behalf  to  be 

formed :  that  the  plaintiffs  purchased  the  turtle  < 

directors,  but  that  they  refused  to  deliver  the  sac 

cording  to  the  conditions.     The  declaration  concl 

that  the  plaintiffs   brought  their  suit  against  th 

fendant,  as  treasurer  of  the  West  India  Dock  Com 

according  to  the  statute.     Plea,  that  the  compaE 

not  promise,  in  manner  and  form,  &c.     Issue  thi 

At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  Z 

sittings  after  Michaelmas  term  1831,  it  appearec 

the  sale  was  announced  to  be  made  *^  by  order  < 

court  of  directors."     The   conditions   referred    t 

company   in  a  manner   implying  that    they    wer 

principals  in  the  sale.     It  was  objected  that  thei 

a  variance,  inasmuch  as  the  legal  effect  of  the  cor 

as  proved,  was  to  bind  the  company^  and  there  w 

proof  of  any  promises  made  by  the  directors^  as  li 

the  declaration.     Lord   Tenterden   over-ruled   th 

jection ;  and  a  verdict  having  been  found  for  the 

tifis,  a  rule  nisi  was  obtained  for  a  new  trial  upo 

above  objection,  or  for  arresting  the  judgment  < 

ground  that  the  declaration  stated  a  contract  ma 

the  directors^  and  not  by  the  company,  and  thi 

treasurer  was  liable  (a)  to  be  sued  only  in  actions 

bi 

(o)  By  die  Wat  India  Dock  Act,  39  G.  S.  c.  69.  (public,  Im 
pcnonal,)  i.  48t  it  ii  enacted,  that  twentj-one  penoiM^  »w>w»««*> 

H 
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brought  against,  the  company,  or  for  the  recovery  of  a       1882. 
claim  on  them. 


John  Williams  and  Plaitj  on  a  former  day  in  this  term, 
shewed  cause.  First,  there  was  no  variance,  for  the  con- 
tract proved  corresponded  literally  as  well  as  substantially 
with  that  alleged  in  the  declaration.  The  contract  made 
by  the  directors  operates  in  legal  effect  as  a  contract  by 
the  company.  The  declaration  merely  alleges  the  agency 
through  which  the  contract  was  made,  and  that  does 
not  negative  that  it  was  made  by  the  company.  The 
fact  that  the  contract  was  made  by  the  directors,  which 
must  have  been  proved,  is  stated  upon  the  record ;  the 
necessary  legal  consequence  of  that  fact  is,  that  there 
was  a  contract  by  the  company.  [Lord  Tenterden  C.  J. 
There  clearly  is  no  variance.] 

Then  as  to  the  motion  in  arrest  of  judgment,  it  is 


appointed  as  therein  mentioned,  iball  be  directors  for  conducting  and 
managing  the  affairs  of  the  said  company. 

By  seciion  184.  *<  all  actions  instituted  by  or  on  behalf  of  the  Wett 
India  Dock  Company  against  any  person  or  persons*  &c.  shall  or  law- 
fully may  be  instituted  in  the  name  of  the  treasurer  for  the  time  being  of 
the  company,  as  the  nominal  plaintiff'  for  and  on  behalf  of  the  company ; 
and  all  actions  to  be  instituted  by  any  person  or  persons,  Ac.  against  the 
West  India  Dock  Company,  or  for  the  recovery  of  any  claim  or  denumd 
upon,  or  of  any  danuiges  occasioned  by  the  said  company,  or  for  any 
other  cause  of  action  or  suit  against  the  company,  shall  or  lawfully  may 
be  instituted  against  the  treasurer  for  the  time  being  of  the  company,  who 
shall  be  the  nominal  defendant  in  such  last  mentioned  actions  and  suits 
respectively,  tor  and  on  behalf  of  the  company ;  and  such  action,  and 
the  process,  verdict,  judgment,  and  execution  to  be  had  thereon  re- 
spectively, shall  be  as  valid  and  effectual  against  the  said  company,  and 
their  capital  stock  and  effects,  as  if  all  the  members  of  the  company  had 
been  the  defendants  in  the  said  action,  and  actually  named  as  such  therein : 
Provided  that  the  body  or  goods,  chattels,  lands,  or  tenements  of  such 
treasurer,  shaU  not,  by  reason  of  his  being  defendant  in  any  such  action 
or  suit,  be  liable  to  be  arrested^  seised,  detained,  or  taken  in  eiecutioD. 

S  O  4  said 


SOULBT 
&UXH. 


• 
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1832.      said  that  the  defendant  is  liable  only  upon  a  oq 
""■"""      made  by  the  company,  and  not  upon  a  contract 

floiTLST 

againat       by  the  directors.     The  answer  to  tha^  is,   that  an; 

tract  made  by  the  directors  is  in  point  of  law  a  ex: 

made  by  the  company,  and  therefore  the  defen^ 

liable.     The  89  6.  d.  c.  69.  s.  48.  enacts,  that  V 

one  persons,  to  be  nominated  and  appointed  as  t 

mentioned,  shall  be  directors  for  conducting  an 

naging  the  afiairs  of  the  company.     Here  it  is  i 

that  the  turtle  was  put  up  to  sale  by  order  of  the 

of  directors.     They  are  described  not  by  name, 

directors.    They  cannot  be  recognised  as  direct 

this  Court  except  as  persons  acting  for  and  on  bel 

the  company.     The  contract  of  sale  must,  therefc 

taken  to  have  been  made  by  the  directors  in  the  < 

of  conducting  the  affairs  of  the  company.      Sec 

supposing  that  the  count  were  insufficient,  it  is  aid 

the  plea,  in  which  the  defendant  thereby  alleges  tfa 

company  did  not  undertake  in  manner  and   form 

Com.  Dig.  tit.  Pleader^  (C)  85.     Thirdly,  it  is  aid 

verdict,  for  the  plaintiff,  by  his  reph'cation,  puts  hi 

on  the  country  to  try  the  issue  tendered  by  the 

viz.  whether  the  company  undertook,  &c.  and  the 

have  found  the  affirmative  of  that  issue.     Therefbi 

form  of  the  postea  will  be,  that  the  jurors  say  tha 

company  did  undertake  in  manner  and  form  as  the  | 

tiff  has  in  his  declaration  alleged.    The  general  ri 

that  where  a  declaration  omits  that  without    pn 

which  the  plaintiff  could  not  have  recovered,  the  v€ 

will  aid.     Com.  Dig.  tit.  Pkader  (C),  87. 

Sir  James  Scarlett  and  Campbell  contr^     The  d< 
aUon  imports  that  a  contract  was  made  by  the  dire 

w 
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which  would  render  them  personally  liable^  and  if  that  be  1 832. 

so,  the  action  is  not  maintainable  against  the  treasurer.  "~ 

Cur,  adv.  VUU,  against 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  It  is  said  that  an  action  is  not  maintainable 
against  the  treasurer  of  this  company  on  a  contract  al- 
leged to  be  made  by  the  directors.  We  are  of  opinion 
that  the  contract  stated  in  the  declaration  is  in  legal 
effect  the  contract  of  the  company.  By  s.  48  of  the  act 
39  G.  3.  c.  69.  the  directors  are  to  manage  the  affairs  of 
the  company.  Any  act  done  by  the  directors  in  the 
course  of  managing  those  affairs  is  in  point  of  law  an  act 
done  by  the  company,  and  any  contract  made  byjhe 
directors,  a  contract  made  by  the  company.  The  alle- 
gation therefore  that  the  directors  promised,  imports, 
in  legal  effect,  that  the  company  promised,  and  the 
plea  shews  that  this  was  so  understood  by  the  defend- 
ant. We  do  not,  however,  rely  upon  the  plea,  but 
are  of  opinion  that  the  declaration  is  itself  sufficient 
on  the  ground  that  the  act  of  the  directors  was  the  act 
of  the  company,  and  the  contract  of  the  directors  the 
contract  of  the  company.  The  rule  therefore  must  be 
discharged. 

Rule  discharged. 


Smitb. 


'I 

I, 


I 
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1832. 


George  Martin  against  Mart  Martin 


A.  being  in-  H^HE  defendant  was  tenant  of  a  farm,  at  a  rent  oi 

debced  for  rent  X 

to  her  imndlord,  a  year,  to  James  Sims  and  William  Stafford^  dei 

the  Utter  pro- 

posed  to  c.»  her  in  trust  of  Thomas  Spilling.     There  was   142/.  re 

tMke  his  pro-  arrear.     On  the  4th  of  April  1832,  a  meeting  took 

Mcuriu  "V.**  between  the  defendant  and  SimSj  when  the  latter  ol 

!Iilli«r«.«i  ^o  abate  42/.  of  the  rent  in  arrear,  and    to  take 

giTe  en  answer  ' 

i*^T?  u^  balance  by  instalments,  if  the  defendant  would  giv 

■j  lord  then  esked  curity  for  their  due  payment.     A  notice  to  quit  n 

'  ]\  him  whether 

jL  owed  him  the  same  time  served  on  the  defendant,  but  with  tb 

any  thing;  he 

replied  that  press  understanding  that  if  the  proposed  arrange 

what  she  did  ^^  made,  it  should  not  be  enforced.     The  defei 

d^ed!wa"gi^  Stated  that  she  could  not  then  give  an  answer  to  the 


Withi^the  ten   position,  but  that  she  would  apply  to  her  sons-in-Iav 
cuted  a  warrant  ^jyg  ^j^  answer  in  the  course  of  a  fortnight.     Oi 

of  attorney  to      ®  ** 


attorney 

c.  upon  which    igth  of  April,  George  Martin,  a  son-in-law  of  th< 

judgment  was 

entered  up,  eze-  fendant,  called  upon  Sims,  and  accompanied  him  t 

cution  istuedy 

and  L\  took       office  of  his  solicitor,  when  Sims  proposed  to  tak< 
the  goods.         joint  and  several  note  of  George  Martin,  and  1 
considering'tbe  another  son-ln-law  of  the  defendant,  payable  in  ti 
Md^wndlictof  ™^"^^s,  for  the  arrears   due,   abating  therefrom 
A.  to  have  been  Qcorse  Martin  said  he  would  consult  Disby  and  aw 

intended  to  de-  °  o  jr  & 

fraud  the  land-   answer  in  a  week  or  ten  days ;  he  was  then  aske< 

lord,  set  aside 

the  warrant  of    Sims  whether  Mary  Martin  owed  him  any  thing, 
insunce.  replied  she  did  not,  or  what  she  did  owe,  he  should 

-  3  J'j?.c.^l o^\      require  payment  of,  but  should  give  her.     Sims 

said  "  what  there  is  between  you  and  Ma^y  Martin 
consider  as  a  gift,"  and  George  Martin  replied  he 
No  further  communication  was   made   to  Sims  or 

attoi 


^  / 
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attorney.     On  the  26th  of  Aprils  Maty  Martin  executed        1832. 
a  warrantor  attorney  to  George  Martin  for  754/.  155.       71 
for  securing  payment  of  377/.  7^.  6d.  and  judgment  was        oganui 

Maetin* 

entered  up,  a  fi.  fa.  issued,  and  the  plaintiff  took  posses- 
sion of  the  defendant's  goods.     It  was  further  stated  by 
Sims  that  he  and  his  co-trustee  forbore  to  distrain  for  the 
arrears  of  rent,  as  well  from  a  wish  not  to  harass  and 
distress  Maty  Martin,  as  from  the  statements  made  by 
her  and  George  Martin,  and  particularly  by  the  latter 
on  the  occasion  above  mentioned,  when  he  required  time 
to  consult  Digty.     George  Martin,  in  his  affidavit  in 
answer  to  the  rule,  admitted  that  the  question,  whether 
Mary  Martin  owed  him  any  thing,  was  put  to  him,  but 
stated  his  answer  to  have  been,  that  if  he  had  had  the 
money  which  he  had  let  his  father  have  at  different  times, 
and  which  he  had  nothing  to  shew  for,  the  defendant 
would  be  in  his  debt,  but  that  he  considered  those  sums 
a  gift :  he  added,  that  for  his  own  security  he  did  not 
mention  a  promissory  note  of  the  defendant  for  200/. 
which  he  held,  dated  March  1830,  knowing  that  if  he 
had  done  so,  the  trustees  would  have  put  a  distress  on 
the  premises  and  deprived  him  of  his  debt.     He  further 
swore  that  the  warrant  of  attorney  was  given  for  a  bon& 
fide  debt  owing  from  the  defendant  to  him.    A  rule  nisi 
having  been  obtained  for  setting  aside  the  warrant  of 
attorney. 

Sir  James  Scarlett  now  shewed  cause.     This  applica- 
tion is  made,  not  on  behalf  of  either  of  the  parties  to  the 
warrant  of  attorney,  but  of  another  person,  and  there  is  . 
no  instance  where  the  Court  has  set  aside  such  an  in- 
strument at  the  instance  of  a  third  party. 

Campbell 


Martin. 
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1832.  Campbell  and  Manning  contrL     The  Court  wi 

,,  allow  a  judfiinent  entered  up  on  a  warrant  of  att 

ajgabui  to  be  made  the  means  of  effecting  fraud  to  the  pre 
of  any  person.  Here,  the  plaintiff  by  contri vane 
duced  the  defendant's  landlord  not  to  distr^D; 
thereby  prevented  him  from  recovering  bis  rent. 

Lord  Tenterden  C.  J.     This  is  a  very   pe 

case.     No  doubt  the  Court  has  a  general  authoritj 

warrants  of  attorney,  and  we  ought  to  take  car< 

such  an   instrument   does  not  operate   impropei 

the  prejudice  of  a  debtor,  or,  as  I  think,  of  any 

person.     Now  the  facts  here  stated  in  support  of  tl 

plication  are,  that  the  defendant  b6ing  indebted  f 

landlord  for  rent,  the  latter  proposed  to  remit  pi 

the  sum  due,  and  to  take  the  joint  and  several 

roissory  note  of  her  sons-in-law  George  Martin 

Digby^  for  payment  of  the  residue  in  twelve   mo 

that  George  Martin  at  a  meeting  between  him  and 

at  the  office  of  Sims^s  solicitor,  said  he  would  co 

Digby  and  give  an  answer  in  a  week  or  ten  days ; 

he  was   then   asked,  whether  his  mother-in-law  1 

Martin  owed  him  any  thing ;  and  he  said  she  did 

or  what  she  did  owe  he  should  not  require   the 

ment  of;  that  he  considered  it  a  gift.     George  Ma 

in  his  affidavit,  denies  that  he  so  answered;  but 

clear  from  his  own  shewing,  that  he  conducted  his 

of  the  conversation  in  such  a  manner  as  to   indu 

belief  that  he,  George  Martin^  had  no  demand  upor 

defendant.    Sim$^  the  landlord,  being  anxious   to  L 

whether  George  Martin  had  any  legal  claim  on   the 

fendant,  Martin  gives  him  reason  to  think  that  he 

not,  and  thereby  induces  him  not  to  distrain  ;  anc 

t 
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then  obtains  a  warrant  of  attorney  from  the  defendant        1832. 
Such  a  contrivance  ought  not  to  prevail.     The  rule       — ^— 

Marti  Mr 

must  be  made  absolute*  agamsi 


LiTTLEDALE  J.  I  doubtcd  whether  we  could  inter- 
fere on  behalf  of  third  persons,  who  were  not  parties  to 
the  warrant  of  attorney,  and  certainly  no  instance  has 
been  given  of  the  Court's  interposing  in  such  a  case^ 
but,  on  principle,  I  do  not  see  why  we  should  not 

Taunton  J.  I  also  doubted  whetlier  we  could  inter- 
fere at  the  instance  of  a  third  person,  but  I  think  in  this 
case  the  Court  may  do  so  by  virtue  of  its  general  jurisdic«> 
don  over  warrants  of  attorney,  and  because  this  is  a 
fraudulent  transaction.  Here,  the  trustees,  are^  for 
the  time  being,  in  the  situation  of  owners  of  the  pro- 
perty, and  then  the  plaintiff  by  hb  contrivance  gets  the 
distress  delayed  by  which  the  landlord  might  have  re- 
covered his  rent,  procures  a  warrant  of  attorney  to 
be  executed,  enters  up  judgment  on  it,  and  issues  exe- 
cution, and  by  that  sweeps  away  what  otherwise  would 
have  been  the  subject  of  distress.  The  landlord  by  his 
lien  would  have  been  quasi  owner  of  the  property,  and 
in  that  respect  he  may  be  considered  for  the  present 
purpose,  as  representative  of  the  debtor. 

Rule  absolute. 


Maktxk. 
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1832. 


Saturday, 
June  16th. 


The  King  against  The  Justices  of  Middli 


TbeiUtute 
9(r.4.  c.  61. 
for  regulating 
Um  granting  of 
licences  to  inn« 
keepers,  &c. 
by  section  27. 
enacts,  **  that 
any  person  who 
shall  think  him- 
self aggricTed 
by  any  act  of 
any  justice 
done  in  exe- 
cution of  that 
act,  may  ap- 
peal against 
such  act  to 
the  quarter 
sessions,"  &c. 
Held,  that 
the  words 
**  permm  to^ 
skaU  think  him^ 
self  nggrievedf" 
mean  a  person 
immediately  ag- 
grieved, as  by 
refusal  of  a 
licence  to  him- 
self, by  6ne, 
&c.,  and  not 
one  who  is  only 
consequentially 
aggrieyed ;  and, 
therefore,  that 
where  magi^ 
urates  had 
granted  a  li- 
cence to  a  party 
to  open  a  public 
house  not  before 
licensed,  within 
a  yery  short 
distance  of  a 
licensed  public 
bouse,  the  oc- 
cupier of  the 
latter  house 
could  not  ap- 
peal against 
•ucfagFaoti 


/^NE  William  Spicer  had  been  for  sixteen  yeai 
occupier  of  a  public  house  called  the  7\rtt 
Tower  Street,  in  the  parish  of  Saint  Giles  in  the  J 
in  Middlesex,  and  annually  licensed  to  sell  exci 
liquors.  On  the  23d  of  May  1832,  one  Robert  IV\ 
applied  to  the  licensing  magistrates  of  the  Hclbc 
vision  for  authority  to  open  a  house  (not  before  Xm 
to  sell  exciseable  liquors)  situate  within  seventeen 
of  Spicer^Sj  and  the  magistrates  having  granted  fVi 
the  licence,  iS^pur^r,  considering  himself  thereby  aggr 
appealed  to  the  next  quarter  sessions.  That  Court, 
of  opinion  that  he  was  not  a  party  grieved  with! 
meaning  of  the  act  9  G.  4.  c.  61.  5.  27.9  refused  to 
the  appeal.  A  rule  nisi  having  been  obtained 
mandamus,  commanding  the  defendants  to  hear  tl 
peal,  on  a  former  day  in  this  term 

The  Attorney-General,  Campbell  and  Adolphus  si 
cause,  llie  sessions  decided  properlj';  Spicer  was 
party  aggrieved  within  the  meaning  of  the  statute  9 
c.  61.  s.  27.,  which  enacts  that  any  person  who 
think  himself  aggrieved  by  any  act  of  any  justice 
in  the  execution  of  that  act  may  appeal  to  the  qi 
sessions,  and  the  Court  are  to  hear  and  determin 
appeal  with  or  without  costs,  as  to  them  shall  seem 
and  in  case  the  act  appealed  against  shall  be  the  r 
to  grant  or  transfer  a  licence,  it  shall  be  lawful  fo 
Court  to  grant  or  transfer  the  licence,  &c.    The  r 
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to  grant  or  transfer  a  licence  to  a  party  applying  is        1832. 
clearly  a  matter  of  appeal,  but  there  is  nothing  to  shew 

The  Kino 

that  the  granting  of  a  licence  to  another  is  so.     Spicer       against 

_  .  ,  The  Justices  of 

himself  had  only  a  licence  to  continue  till  the  end  of  the    MiDoutsz. 
current  year ;  he  had  a  mere  possibility  of  having  it 
renewed. 


Scarlett  and  ClarJcson  contra.  The  object  of  the  legis- 
lature in  giving  an  appeal  to  the  quarter  sessions,  was 
to  prevent  improper  practices  either  in  the  granting  or 
refusal  of  licences.  A  man  who  had  carried  on  the 
business  of  a  publican  for  sixteen  years  might  reasonably 
consider  himself  aggrieved  by  the  granting  of  a  licence 
to  another  to  sell  exciseable  liquors  in  the  immediate 
neighbourhood,  and  he  is  within  the  words  of  the  twenty- 
seventh  section,  "  a  person  thinking  himself  aggrieved 
by  an  act  of  a  justice  done  in  execution  of  the  act." 

Cur.  adv.  vult. 


LiTTLEDALE  J.  now  delivered  the  judgment  of  the 
Court.  The  question  in  this  case  depends  on  the  statute 
9  G.  4.  c.  61.,  entitled  "  an  act  to  regulate  the  granting 
of  licences  to  keepers  of  inns,  alehouses,  and  victualling 
houses  in  England"  which  enables  justices  at  an  annual 
special  session  to  license  innkeepers,  &c.  to  sell  excise- 
able  liquors  on  their  premises.  Section  27.,  on  which 
the  question  arises,  enacts  ^*  that  any  person  who  shall 
think  himself  aggrieved  by  any  act  of  any  justice  done 
in  or  concerning  the  execution  of  that  act,  may  appeal 
to  the  quarter  sessions;"  and  the  question  is,  whether 
the  statute  extends  to  a  case  like  the  present.  We  are 
of  opinion,  that  it  does  not.  We  think  the  words 
*^  person  who  shall  think  himself  aggrieved,"  mean  a 

person 
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1832.  person  who  is  immediateh/  aggrieved  by  the  act 
"^^  as  by  the  refusal  of  a  licence  to  himself  by  fii 
ai^ainu        and    not    one  who  is  only  consequentially   agg 

The  Justices  of 

MmoLisix.  Even  if  that  were  not  so,  it  might  be  very  qoesti 
whether  Spicer  was  a  party  grieved  within  the 
ing  of  the  statute ;  but  this  is  not  necessary  foi 
decide.  The  meaning  of  the  words  *^  party  gri 
was  much  considered  in  the  case  of  Ttex  v.  7 
St.  Mary  {a).  The  question  there  arose  on  the 
5iL6  W.  ^  M.  c.W.  $.S.  which  gives  costs  to  the 
cutor,  on  certiorari,  if  he  be  the  party  grieved,  and  \ 
persons  were  held  entitled  to  costs  as  prosecni 
an  indictment  for  not  repairing  a  highway,  they  1 
used  the  way  for  many  years  in  passing  and  rep 
from  their  homes  to  the  next  market  town,  and 
obliged  by  reason  of  the  want  of  repair  to  take  a 
circuitous  route.  There,  the  prosecutors  sustai 
particular  inconvenience;  but  I  do  not  see  that 
in  this  case  can  be  considered,  in  any  sense,  as  a 
grieved.  He  had  a  mere  licence  for  a  year,  he  h 
vested  right  to  sell  exciseable  liquors  beyond  that 
He  might  indeed  be  prejudiced  by  another  person 
permitted  to  carry  on  the  same  business  in  his  neigh 
hood,  but  that  is  not  a  grievance  in  point  of  law 
Com*  Dig.  tit.  Action  on  the  Case  for  a  Nuisance^  ( 
is  is  said  that  such  action  <^  does  not  lie  upon  a 
done  to  the  inconvenience  of  another;"  as  if  a  mai 
a  mill  near  to  the  mill  of  another  (not  being  i 
morial) ;  or  if  a  schoolmaster  set  up  a  school  near  1 
I  school  of  another,  or  **  if  a  foreigner  use  a  trade  wit 

borough  to  the  prejudice  of  a  freeman,  unless  he  I 

(a)  3  JT.  j*  jS.  465. 

8t] 
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strained  by  a  custom  or  by  law."    Section  21.  authorizes        1832. 

the  justices  at  quarter  sessions  for  a  third  oflFence  against 

the  tenor  of  the  licence,  under  the  circumstances  therein        aqauut 

The  JutUcet  of 

mentioned,  to  adjudge  the  licence  granted  under  that  act  Midolisix. 
to  be  forfeited  and  void,  and  not  only  that,  but  the 
excise  licence  is  thereupon  declared  to  be  void.  But 
there  is  no  provision  as  to  what  would  become  of  the 
excise  licence  in  case  the  justices  at  sessions  were  to  de- 
prive the  party  complained  against  of  his  licence  under 
this  act;  and  it  would  be  very  hard  if,  after  he  had 
gone  to  the  expence  of  obtaining  an  excise  licence,  it 
were  defeasible  at  the  discretion  of  the  justices. 

Rule  discharged. 


The  King  against  The  Justices  of  Essex.       Saturday, 

°  June  16th. 

A  RULE  nisi  had  been  obtained  for  a  mandamus,  Theoyeneen 
,,.  .       .  r   Tt  •  ot  }F.  were 

callmg  on  two  justices  of  Essex  to  issue  a  warrant  accustomed  to 
for  levying  by  distress  on  the  goods  of  James  Pepper'-  ofcoUectlng*  ^ 
com   819/.  remaining  in  his  hands  and  those  of  John  IJrfdrminTh 
Woody  as  late  overseers  of  the  poor  of  the  parish  of  ^^'  **"l^  *  y^^' 

*"  *  ji*  Alio  S»  wero 

Woodford,  and  due  from  them  to  the  said  parish.   It  ap-  *ppointea  over- 

peared  that  Peppercorn  and  Wood  were  appointed  joint  having  dis- 
charged his 
overseers  for  the  year  commencmg  April  4th  1831;  that  own  half  year's 

the  custom  of  the  parish  was,  for  the  overseers  to  divide  bis  colleague 

to  do,  and  did, 
the  other  likewise.  He  afterwards  delivered  in  the  annual  overseers*  account  to  the  vestry, 
making  no  distinction  between  the  half  years.  It  being  urged  that  both  overseers  should 
sign  the  account,  J9.»  after  some  objection,  subscribed,  with  j1.,  a  declaration  that  they 
believed  it  to  be  correct:  but  on  passing  the  account  at  special  sessions,  B.  refused  to  swear 
to  iu  accuracy,  saying  that  he  knew  nothing  of  it  except  having  examined  the  vouchers,  and 
it  was  passed  on  the  oath  of  j4.  only.     A  balance  remained  unpaid  to  the  psrish  : 

Held,  that  the  signature  of  J^.  was  not  an  adoption  of  his  colleague's  acts  during  the 
latter  half  year;  and,  therefore,  {Parke  J,  dubitante)  that  J,  could  not  be  considered  aa 
i?.'s  agent  during  that  half  year ;  but  (per  Parke  J.)  that  at  all  events  a  distress  could  not 
issue  against  £,,  the  precise  arrear  during  that  period  not  being  ascertained. 

Vol.  III.  3P  the 
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18S2.       the  duty  between  them  by  half  years;  and  it  was 
^~~"       that  when  (as  had  frequently  happened)  one  overse 

The  KiKo  ^  n  /       rr  / 

against       procured  his  co-overseer  or  any  other  person  to 

The  Justices  of  .    ,^  .      ,  «       ,  .  •  ,. 

Easix.       halt-years  duty  for  him,  the  overseer  so  relieve 
been  considered  responsible  for  the  rates  durin 

I  jl  period  being  duly  collected  and  accounted  for,  ai 

other  party  had  been  looked  upon  as  his  agen 
this  instance  the  first  half-year's  duty  devolved  on 
and  he  afterwards  made  an  offer  to  Peppercorn  t 
form  the  duty  for  his  term  also^  which  the  latter  aoc 

'i  It  was  alleged,  but  denied  in  the  affidavits  in  opp 

to  the  rule,  that  Wood  was  promised,  or  expected, 

'il  remuneration  for  so  doing.     The  account  of  the 

seers  with  the  parish  at  the  end  of  the  year  was  rei 

by  fVoodj  and  no  distinction  was  made  in  it  betwe 

two  half  years*     It  was  submitted  to  a  vestry  mc 

and  some  person  there  insisting  that  the  business 

not  proceed  unless  the  accounts  were  signed  by 

overseers.  Peppercorn^  though  he  objected  at  first, 

sented  to  sign,  as  expressing  his  belief  that  the  ac 

was  correct;  and  he  and  Wood  subscribed  the  foil 

declaration:  '^  we  the  undersigned  believe  the  above 

correct."     In  j4pril  1832,  the  account  was  submit 

the  justices  in  petty  sessions,  pursuant  to  50  G.  3. 

5.  1.  and  Peppercorn  was  required  to  verify  it  on 

but  refused  to  do  so  on  the  ground  that  it  was  n< 

account,  and  he  knew  nothing  of  it  beyond  havin 

amined  it  with  the  vouchers.     The  account  was  all 

on  the  oath  of  Wood  alone.     A  balance,  admitted 

due  to  the  parish,  remained  unpaid  at  the  time  o 

application* 

CampbeU  and  Thesiger  now  shewed  cause.     One 
overseer  is  not  liable  for  the  defaults  of  the  other. 
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V.  Ttie  Justkes  of  Gloucestershire  (a).     It  is  true  Pepper^       1832, 
com  signed  the  account,  but  he  did  it  only  sub  niodo. 

^  .  TbeKiKO 

and  not  as  a  joint  accountant.     It  is  not  made  out  by       against 

The  Justioei  of 

the  affidavits  that  Wood  was  his  agent.     At  all  events  a       Ettix. 
distress  warrant  could  not  issue  till  it  was  ascertained 
what  portion  of  the  balance  was  due  from  Peppercorn. 

Sir  James  Scarlett  and  Tomlinson^  contra.  Pepper^ 
com  knew  the  duty  that  was  cast  upon  him  during  the 
last  half  year  of  his  office;  he  permitted  Wood  to  trans- 
act the  business  for  him,  signed  his  account,  and  must 
be  taken  to  have  adopted  his  acts.  As  between  Pepper- 
corn and  the  parish,  he  was  the  overseer  during  the  last 
half  year.  The  parish  is  not  to  lose  the  benefit  of  his 
responsibility  because  he  employed  an  agent  The 
statute  does  not  render  it  necessary  that  either  overseer 
should  verify  the  account  on  oath :  it  only  empowers 
the  justices  to  administer  an  oath  if  they  shall  so  think 
fit. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  cannot  be  made  absolute.  Where  there  are  two 
overseers,  it  may  be  laid  down  generally  that  the  one  is 
not  answerable  for  the  malversation  or  misappropriation 
of  the  other.  Here,  the  only  ground  for  charging 
Peppercorn  is,  that  he  signed  the  account  But  the 
signature  was  given  under  these  circumstances.  (His 
Lordship  here  stated  them.)  He  was  then  called  upon 
by  the  magistrates  to  verify  the  account  on  oath.  I 
think  that,  by  the  first  section  of  50  G.  S.  c.  49.,  it  is 
not  imperative  on  justices  to  compel  overseers  to  verify 
on  oath,  if  they  are  otherwise  satisfied  that  the  account 

(fl)  \B.^Ad.l. 
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1852.       IS  correct.     In  this  case  Peppercorn^  on  being  asl 
swear  to   the  account,  very  properly  declined,  s 

The  KiKO  ,  1  •  i_ 

affoinst  that  he  knew  nothing  about  it,  the  whole  business  h 
Essxx.  been  done  by  Wood.  It  is  said  that  Wood  act 
Peppercom*s  agent,  at  his  instance,  and  in  expectat 
a  recompence ;  but  that  is  denied  by  the  affidav: 
the  other  side,  and  it  is  easy  to  suppose  that  Wood 
be  glad  to  receive  the  money  during  the  remainin 
year  without  any  such  offer  on  the  part  of  Pepp 
as  is  suggested.  The  ground  for  this  applicatioi 
is,  the  fact  that  Peppercorn  signed  the  account, 
think  that  signature,  coupled  with  his  subsequent  i 
to  verify  the  account  on  oath,  does  not  enable  us  t 
that  he  is  liable  for  the  malversation  of  his  brother  c 

LiTTLEBALE  J.  coucurrcd. 

Parke  J.  I  am  of  the  same  opinion.  As  to  tb< 
liability  of  Peppercorn  on  the  account  in  genera 
only  evidence  to  fix  it  upon  him  is  his  signature 
that  is  explained  by  the  words  to  which  it  is  subsc 
"  we  believe  the  above  to  be  correct,"  and  by  the 
matter  stated  in  the  aflSdavits.  I  have  some 
whether  Wood  might  not  be  considered  the  ag 
Peppercorn  during  the  hitter  half  year;  but  if  so 
not  see  how  we  could  grant  this  rule  before  there  v 
account^  shewing  how  much  he  was  answerable 
respect  of  that  period.  The  rule  must  therefo 
discharged. 

Taunton  J.  concurred. 

Rule  discharg 

(o)  See  fas  to  an  appoilionment  of  duty  by  constables)  the  jadg 
Lord  EUenborwgh  in  Sex  t.  Taunton  St.  Mary,  SlCi^S.  471. 
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1832. 


Miles  against  The  Inhabitants  of  Bristol. 


A  CTION  on  the  7  &  8  G.  4.  c.  31.,  to  recover  damages  a  plaintifTbaT- 
for  injury  done  by  a  riotous  assembly  to  the  plain-  icfionln^thiB"* 
tiff's  houses  and  property.     The  plaintiff,  after  he  had  Se"hIiXdr 
commenced  his  action  in  this  Court,  brought  another  S'J^'g^^**^ 
in  the  Exchequer  for  the  same  cause,  as  appeared  from  *^  ^^-  (''h'ch 

'  *^  requires  such 

the  particulars  delivered  in  both  actions.     A  rule  nisi  ^rtion  to  be  ^ 
having  been  obtained    for    discontinuing  the  present  three  months,) 

aftervrards  com- 
action,  menced  another 

action  in  the 
Exdicquer  for 

Matde  now  shewed  cause.     The  proper  course  for  the  xhirSwrt  "^ 
defendants  was  to  plead  in  abatement  to  the  action  in  ™oj«on»  ««»- 

^  pel  led  the 

the  Exchequer  the  pendency  of  another  action.     In  pi»>ntiffto 

make  his  elec- 

Dicas  V.  Jay  (a) J  an  application  was  made  to  the  Court  tion  in  which 

suit  be  would 

of  Common  Pleas  to  stay  proceedings,  on  the  ground  proceed, 
tliat  a  former  action  for  the  same  cause  had  been  re- 
ferred to  an  arbitrator  by  a  rule  of  court,  by  which  the 
plaintiff  was  precluded  from  bringing  any  new  action ; 
but  that  Court  refused  the  application.  Independently 
of  that,  the  action  in  this  Court  having  been  first  com- 
menced)  was  properly  brought;  and  if  the  second  action 
is  improper,  the  application  should  liave  been  made  to 
the  Court  of  Exchequer. 


CampbeU  contra.  Two  actions  have  been  commenced 
in  different  courts  for  the  same  cause,  for  the  evident 
purpose  of  defeating  the  provisions  of  this  act  of  parlia- 

(a)  SA'fiff.  519. 

S  P  3  ment, 
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Thursday, 

The  King  against  Charles  Pinney,  Esquire.     ^^^'  ^ 

Nov.  Ist. 

HTHIS  was  an    inrormation   filed   by  his    Majesty's  A  justice  called  S^'-^'^^ 

Attorney-General.     The  first  count  stated,    that  prenariot,  is 
on  the  29th  of  October  1831,  and  before  and  after-  uJTJo  do  all  he 
wards,  and  at  all  and  each  of  the  several  times  herein-  hiTpower,  Ui'iu 
after   mentioned,   Charles  Pinney^  late  of  the  city   of  "^^^"^^^ 
Bristol  and  county  of  the  same  city,  Esquire,  was  mayor  ^*"o™  *  ™*"  ^ 
of  the  said  city,  and  one  of  the  justices  of  our  said  lord  ordinary  pru- 

1  rrii  r  •  t       dence,  firmness, 

the  king  assigned,  8cc.     That  heretofore,  to  wit  on  the  and  actiTity, 

•  1         1      n  ^      1        »       1  •!•  1  1  under  the  cir- 

said  29th  of  October^  in  the  said  city  and  county,  there  cumstances. 
bad  been  divers  tumults,  riots,  routs,  and  unlawful  as-  of!ntenU<m  u 
semblies  of  great  numbers   of  evil   disposed  persons  he  WlslnTbis 
within  the  said  city  and  county,  and  divers  and  violent  ^"S*   •  ' 

•^  -^ '  Nor  18  It  a 

breaches  of  the  peace  of  our  lord  the  king,  and  divers  <*«^«n<»  ^»»  *»• 

acted  upon  the 

violent  attacks  and  outrages  had  been  committed  in  the  best  profes- 

sionil  adyice 

said  city  and  county,  upon  the  persons  and  property  of  that  could  be 
divers  of  his  said  majesty's  subjects  there ;  whereof  the  legal  and  mi- 
said  C.  P.  so  being  such  mayor  and  justice  as  afore-  hUc»nducrho 
said,  then  and  there  had  notice;— that  on  the  next  day  ^^\  of"liw!'' 
after  the  said  29th  of  October^  to  wit,  on,  &c.,  to  wit,  .  ^"  •VPP'^^ 

'  -7        7  7  -7    mg  a  not,  he 

is  not  bound 
to  head  the  special  constables,  or  to  arrange  and  marshal  them ;  this  is  the  dutj  of  the  chief 
constables. 

Magistrates  are  not  criminally  answerable  for  not  haying  called  out  special  constables, 
and  compelled  them  to  act  pursuant  to  1  &  2  ^.  4.  c.  41.  unless  it  be  proved  that  inform* 
ation  was  Isid  before  them  on  oath,  of  a  riot,  &c.  having  occurred  or  being  expected. 

A  magistrate  is  not  chargeable  with  neglect  of  duty  for  not  having  called  out  the  posse 
comitatus,  in  case  of  a  riot,  if  he  has  given  the  king's  subjects  reasonable  and  timely  warn- 
ing to  come  to  his  assistance. 

Applying  personally  to  some  of  the  inhabitants  of  a  dty,  calling  at  the  houses  of  others* 
employing  other  persons  to  do  the  same,  sending  notices  to  the  churchwardens,  &c.  (oa 
a  Sunday)  to  be  published  at  the  places  of  worship,  requiring  (he  people  to  meet  the  magis* 
trates  at  a  sUted  time  and  place,  in  aid  of  the  civil  power,  and  for  the  protection  of  the 
city,  and  posting  and  distributing  other  notices  to  the  like  effect,  is  reasonable  warning, 
the  riot  having  recently  broken  out. 

A  magistrate  who  calls  upon  soldiers  to  suppress  a  riot,  is  not  bound  to  go  with  them 
in  person ;  it  is  ciwmgh  if  he  gi?es  them  authority. 

3  P  4  in 


CASES  iH  1 

ID  the  city  and  county  of 
disposed  persons  to  tht 
whose  names  are  at  pre 
to rney- General,  with  for 
ously,  routously^  and  t 
selves  together  in  di&en 
county,  armed  with  iro 
hammers,  pieces  of  wood 
disturb  the  public  peac 
tumults,  and  affrays  in 
to  commit  breaches  of  th 
persons  and  property  ol 
jects  there ;  of  all  whic 
being  such  mayor  and  , 
there  also  had  notice.  1 
said  persons,  so  being 
sembled  together  armed 
persons  to  the  said  Att 
afterwards*  to  wit  on  the 
ice,  with  force  and  arm 
tacked,  and  with  the  said 
and  broke  open  a  certa 
there  called  the  Bridewi 
a  great  riot,  noise,  tumu 
space  of  time,  to  wit  for 
time  unlawfully,  wilfully 
burned,  demolished,  an 
and  rescued  divers,  to  ' 
then  and  there  lawfully 
and  suffered  them  to  go 
fore,  that  the  defendant 
to  wit,  on  the  same  day, 
to  wit  3000,  of  the  said  | 
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assembled  as  aforesaid,  armed  as  aforesaid,  and  divers       18S2* 
other  persons  also   to  the  said  Attorney- General  un- 

•^  The  KiMo 

known,  with  force  and  arms  wickedly  and  unlawfully  agtuTut 
attacked,  and  with  the  said  hammers,  pickaxes,  &c., 
forced  and  broke  open  a  certain  other  public  and  com- 
mon prison  in  the  city  and  county  aforesaid,  called 
the  Gaol,  and  then  and  there  made  another  great  riot, 
noise,  tumult  and  affray  there,  for  a  long  space  of  time, 
to  wit  for  six  hours ;  and  during  that  time  unlawfully, 
wilfully,  maliciously,  and  with  force  partly  burned,  de- 
molished, and  destroyed  the  same,  and  rescued  and  set 
at  large  divers,  to  wit  100,  prisoners,  who  were  then 
and  there  lawfully  confined  in  the  said  last-mentioned 
gaol.  Notice  to  defendant,  as  before.  That  afterwards, 
to  wit  on  the  same  day,  &c.,  at,  &c.,  a  great  number,  to 
wit  3000,  of  the  said  persons  so  being  riotously,  &c., 
assembled  as  aforesaid,  aimed  as  aforesaid,  and  divers 
other  persons  also  to  the  said  Attorney- General  unknown, 
with  force  and  arms  wickedly  and  unlawfully  attacked, 
and  with  the  said  hammers,  pickaxes,  &&,  forced  and 
broke  open  a  certain  messuage  and  dwelling-house  in  the 
city  and  county  aforesaid,  of  and. belonging  to  the  Lord 
Bishop  of  Bristol^  and  then  and  there  made  another 
great  tumult,  riot,  disturbance,  and  affray  for  a  long 
space  of  time,  to  wit  for  the  space  of  eight  hours ;  and 
then  and  there  during  that  time  unlawfully,  wilfully, 
maliciously,  ^nd  with  force  burned  and  demolished  the 
^aid  messuage  and  dwelling  house,  and  wholly  destroyed 
the  furniture,  and  other  goods  and  chattels  therein,  to 
wit  at,  &c.  Notice,  &&  That  afterwards,  to  wit  on  the 
same  day,  &a,  at,  &c.,  a  great  number,  to  wit  3000,  of  the 
said  persons,  so  being  riotously,  &c.  assembled  as  afore- 
said, armed  as  aforesaid,  and  divers  other  persons  also 

to 
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1882.       to  the  sud    Attorney-General  unknown,  wilfully 
"""'""       maliciously,  and  with  great  force  and  violence  attac 

The  Kntc 

agaiiui  forced,  and  broke  open  divers,  to  wit  100,  messufl 
and  100  dwelling  houses,  of  and  belonging  respect! 
to  divers  of  his  majesty's  subjects,  situate  in  a  cei 
place  in  the  said  city  and  county,  to  wit  in  a  oei 
place  there  called  Queen  Square^  and  then  and  tl 
made  a  great  riot,  &c  there  for  a  long  space  of  t 
to  wit  twelve  hours;  and  during  that  time  then  and  tl 
unlawfully,  wilfully,  maliciously,  and  with  force  bun 
demolished,  and  destroyed  the  said  messuages  and  dv 
ing-houses,  and  the  furniture  and  other  goods 
chattels  therein,  and  stole,  took,  and  carried  away  di 
goods  and  chattels  of  and  belonging  to  divers  of 
said  majesty's  subjects  then  and  there  being,  and  grc 

« 

I  terrified  and  alarmed  the  inhabitants  of  the  said 

and  county.  Notice,  &c«  Nevertheless,  the  said 
tomey-General  in  fact  saith  that  the  said  C  P.  so  t 
and  there  being  such  mayor  and  jusdce  of  the  peac 
aforesaid,  and  well  knowing  of  the  said  riots,  tumi 
and  affrays,  and  of  the  said  burning,  demolishing 
destroying  of  the  said  gaols  and  messuages,  and  ol 
other  the  premises  aforesaid,  but  dbregarding,  and  wil 
ly,  and  wrongfully  neglecting  the  duties  of  his  said  ol 
as  such  justice  of  the  peace  as  aforesaid,  did  not  then ; 
there  suppress  or  put  an  end  to^  or  endeavour  to  s 
press,  &c.  or  use  due  means  or  exertions  to  snppn 
8c&  the  said  riots,  tumults,  and  affrays,  and  the  said  bu 
ing,  demolishing  and  destroying  of  the  said  gaols  i 
messuages,  and  the  violences,  breaches  of  the  peace  i 
outrages  as  aforesaid,  as  he  could  and  might,  and  ou 
to  have  done,  or  endeavour  to  execute  the  powers  i 
authorities  by  the  laws  of  this  realm  vested  in  him 


I 
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said  C*  P.  as  such  jastice  of  the  peace  as  aforesaid  in       1832. 
that  behalf;  but  the  said  C.  P.  then  and  there,  to  wit     _    „ 

The  KiK« 

on  the  day  and  year  first  aforesaid,  and  from  thence  ajgamu 
continually  daring  all  the  time  aforesaid,  in  the  city  and 
county  aforesaid,  wilfully  and  unlawfully  neglected  his 
duty  in  that  behalf,  and  omitted  to  suppress  and  put  an 
end  to,  and  to  endeavour  to  suppress,  &c.  the  said 
riots,  tumults,  and  affrays,  and  the  said  burnings  of 
the  said  gaols  and  messuages,  and  the  violences, 
breaches  of  the  peace,  and  outrages  aforesaid,  and  to 
provide  and  organise  sufficient  force  for  suppressing 
the  same,  although  he  was,  on  the  day  and  year  first 
aforesaid,  and  frequently  afterwards,  during  the  time 
aforesaid,  requested  so  to  do,  to  wit  in  the  city  and 
county  aforesaid;  but  the  said  C.  P.  during  all  the 
time  aforesaid  wholly  refused  and  neglected  so  to  do, 
or  to  give  such  orders  and  directions  as  were  necessary 
for  restoring  peace  and  tranquillity  in  the  said  city  and 
county,  and  as  he  the  said  C  P.  was  of  duty  bound  to 
have  given ;  and  did  withdraw  and  conceal  himself  not 
only  from  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  aforesaid,  but  also  from  all  such 
of  his  majesty's  loyal' and  peaceable  subjects  then  and 
there  being  in  the  said  city  and  county  as  stood  in  need 
of  his  the  said  C.  P/s  orders  and  assistance ;  and  did 
wilfully  and  unlawfully  neglect  and  omit  to  execute  or 
endeavour  to  execute  any  of  those  powers  or  authorities 
by  the  laws  of  this  realm  vested  in  him  the  said  C  P., 
as  such  justice  of  the  peace  as  aforesaid  in  that  behalf; 
and  did  then  and  diere  wilfully  and  unlawfully  permit 
and  sufier  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  aforesaid  to  be  and  continue 
so  unlawfully,  &c  assembled  in  the  commission  of  the 

afore- 
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aibresaid  violences,  burnings,  and  destructions  of 
perty,  breaches  of  the  peace,  and  outrages,  for  a 
space  of  time,  to  wit  during  all  the  time  aforesaid,  U 
in  the  city  and  county  aforesaid,  contrary  to  the  du 
his  said  office  as  justice  of  the  peace  as  aforesaid 
contempt,  &c.  to  the  evil  example,  &c  and  againsi 
peace,  &c.  The  second  count  stated,  that  the  dcfeni 
was  a  justice  of  the  peace  for  the  city  of  BriUol 
county  of  that  city ;  and  that  on  the  29th  of  Odt 
divers  evil  disposed  persons  unlawfully  and  rioto 
assembled  themselves,  armed,  &c.  and  continued  so 
lawfully,  &C.  assembled  for  two  days  and  two  nights  l 
next  following,  and  during  that  time  made  divers  r 
and  committed  divers  breaches  of  the  peace,  &c.  (sta 
more  shortly  the  unlawful  and  riotous  acts  related  in 
former  count);  of  all  which  said  premises  the  said  C 
so  being  such  justice,  &c.  during  the  time  aforesaid 
wit  on,  &C.  and  from  time  to  time  whilst  the  said  ri 
&C.  were  proceeding,  and  being  done  and  committei 
last  aforesaid,  was  informed  and  had  notice  to 
in,  &c  Nevertheless,  &c. :  the  breach  of  duty  n-«s  t 
stated  nearly  as  in  the  first  count.  The  third  cq 
was  like  the  second,  only  laying  the  commeoceroo] 
the  riots  a  day  later,  omitting  the  destruction  of 
bishop's  palnce,  and  in  other  respects  slightly  abridg 
the  narrative.  The  breach  of  duty  was  aJl^ed  as 
fore.    Plea,  not  guilty. 

The  case  was  tried  at  bar,  in  the  Court  of  Kit 
Bench,  at  WestmittsUry  by  a  special  jury  of  the  con 
of  Beris.  The  trial  began  on  the  25tb  of  October,  bei 
Lord  Tenterdm  Ci.,  LiltUdale  3.,  Parte  J.,  and  Ta 
ton  J.,  and  lasted  seven  days.  After  the  27tb  of  Octa 
Lord  Tenterden  was  obliged  to  discontinue  bis  attend* 
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by  illness,  under  which  he  had  been  some  time  labouring,        1832. 
and  which  in  a  few  days  terminated  fatally.     The  trial  " 

^  -^  The  KiKo 

proceeded  before  the  other  three  Judges.  j^grrmii 

It  appeared  in  evidence,  that  Sir  Charles  WethereUj 
the  recorder  of  Bristol^  having  appointed  Saturday  the 
29th  of  October  1881  for  holding  the  gaol  delivery  in  the 
city,  a  riot  was  apprehended  on  that  occasion ;  and  upon 
the  application  of  the  magistrates  to  the  Secretary  of 
State,  a  party  of  soldiers  was  sent  to  Bristol^  in  addition 
to  some  troops  already  stationed  there :  800  special  con- 
stables were  also  sworn  in,  but  of  these  only  100  served 
voluntarily ;  the  rest  were  hired.     Sir  Charles  Wetherell 
entered  the  town  on  the  29th  and   proceeded   to   the 
Guild/iallj  and  afterwards  to  the  Mansion  House,   the 
defendant's  residence.     A  great  riot  took  place;  many 
acts  of  violence  were  committed ;  and  the  mob  became 
so  tumultuous  in  the  neighbourhood  of  the  Mansion 
House,  that  the  special  constables  were  unable  to  pre- 
serve order,  and  the  military  were  called  in.     The  riot 
act  was  several  times  read,  and  the  defendant  addressed 
the  mob ;  the  soldiers  were  at  one  time  obliged  to  act  in 
dispersing  the  rioters,  but  were  not  permitted  to  fire; 
and,  about  midnight,  by  the  exertions  of  the  special  con- 
stables, marshalled  and  directed  by  a  military  officer, 
quiet  was  completely  restored.     The  defendant  remained 
all  night  in  the  Mansion  House,  and  did  not  go  to  bed. 
Early  on  Sunday,  the  riot  was  renewed  with  greater 
violence ;  about  eight  o'clock  the  Mansion  House  was  at- 
tacked, and  the  defendant  was  obliged  to  leave  it  for  the 
preservation  of  his  life.     One  division  of  the  military, 
with  which  the  mob  had  become  irritated,  was  sent  out 
of  the  town  by  Colonel  Brereton,  the  officer  commanding 
the  district,  and  the  rest,  though  called  upon   by  the 

defendant 
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18S8.  deFaidant  and  the  other  magistrates,  gave  no  effi 
^^^  assistance  to  the  an\  power.  The  mob  went  on 
agniutt  nately  increasing  and  decreasing  in  violence  till  the 
die  of  the  day,  when  they  attacked  and  bume< 
BridgmeU;  they  afterwards  released  the  prisoners  i 
city  gaol,  and  destroyed  the  governor's  house,  i 
house,  and  a  prison  at  Lawfor^s-gale  without  the 
They  also,  during  that  day  and  night,  robbed  and  | 
destroyed  the  Bishop's  palace,  demolished  the  Ci 
House,  and  plundered  and  burned  the  houses  oi 
sides  of  Queen  Square.  The  defendant,  on  leavin 
Mansion  House  on  Sunday  morning,  went  to  the  C 
hall,  and  in  bis  way  endeavoured  to  induce  seva 
the  inhabitants  to  attend  him  there;  he  also  dt 
other  individuals  to  exert  themselves  in  the  same 
ner.  Some  magistrates  and  other  persons  havii^ 
him  at  the  GuildhaU,  (about  ten  o'clock,)  drcular  li 
were  there  wiitten,  and  forwarded  to  the  churchwai 
of  the  several  parishes  in  these  words :  —  **  The  m 
trates  feel  it  their  duty  earnestly  to  request  that 
will  adopt  immediate  measures  to  assemble  yooi 
lisbioners  in  your  church,  in  order  that  they  nu 
formed  into  a  constabulary  force  in  aid  of  the 
power,  for  the  protection  of  the  city  and  its  infa 
ants;  and  as  you  form,  to  proceed  to  the  GuH 
immediately.  C.  Pinney,  Mayor."  Similar  nodces 
distributed  at  the  houses,  requesting  attendance  al 
Cuildhallj  where  the  constables  were  also  ordera 
assemble;  and  bills,  requiring  the  cooperation  kA 
citizens  (signed  by  the  mayor),  were  posted  about 
town :  it  was  also  announced  that  the  riot  act  had  I 
three  times  read.  Not  more  than  200  persons  attei 
at  the  Guildhall;  and  no  agreement  could  be  obta 
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in  any  plan  for  suppressing  the  riot  It  was  finally'  1832. 
recommended,  that  those  present  should  meet  again  *~'~~ 
at  a  later  hour,  each  bringing  with  him  such  assist-  ^ino, 
ance  as  he  could  procure.  At  the  secon^  meeting 
still  fewer  persons  attended,  and  nothing  effectual  was 
done.  A  great  body  of  evidence  was  given  as  to  the 
various  proceedings  of  this  day  and  night,  on  the  one 
hand  tending  to  shew  that  the  defendant  had  been 
unduly  attentive  to  his  own  safety,  and  negligent  of 
means  in  his  power  for  the  preservation  of  the  city ;  on 
the  other,  that  he  had  conducted  himself  with  firmness 
and  activity,  and  that  all  endeavours  to  arrange  any  plan 
of  resistance  to  the  mob  had  been  defeated  by  the  mis- 
conduct of  the  inhabitants  and  a  portion  of  the  military. 
On  Sunday  night  measures  were  taken  for  more  effectually 
calling  out  the  posse  comitatus,  which,  however,  was 
considered  to  have  been  done  as  far  as  the  circumstances 
allowed,  by  the  circulation  of  notices  in  the  morning. 
The  city  was  divided  into  thirty  districts,  and  an  under- 
sheriff  deputed  for  each,  with  written  instructions  for 
collecting  and  embodying  the  inhabitants.  No  proceed- 
ing of  this  kind  was  remembered  to  have  taken  place  in 
Bristol  before,  and  the  making  out  of  appointments  and 
instructions,  with  other  preparations,  occupied  the  under- 
sheriff  and  other  gentlemen  during  four  or  five  hours  of 
Sunday  evening.  On  the  following  morning  a  force  was 
raised  by  these  means,  the  inhabitants  having  then 
become  more  generally  willing  to  assist  the  magistrates, 
in  consequence  of  the  mbchief  that  had  occurred,  and 
was  still  threatened,  to  private  as  well  as  public  property. 
A  reinforcement  of  troops  also  arrived.  The  command- 
ing o£Scer,  Major  Bechmth^  went  to  the  council-house, 
where  the  defendant  was  with  several  other  magistrates, 

and 
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and  said  that  he  would  presently  restore  order,  bal 
quested  that  one  or  two  magistrates  would  acconi^ 
tgainit  him  on  horseback.  They  all  refused  to  do  so,  alle| 
various  reasons  when  individually  called  upon,  as 
they  did  not  know  how  to  ride,  and  that  their  gi 
with  Major  Bechsith  would  expose  them  to  unpopub 
and  endanger  their  property.  He  then  required  a  i 
ten  authority  from  the  magistrates,  to  take  such  meas 
as  might  be  expedient,  and  the  following  note  was  g 
to  him,  dated  "  Council-house,  Bristol^  October  I 
1831,"  and  signed  "  C.  Pinncy,  Mayor :"  "  Sir,  — 
are  hereby  authorized  to  disperse  any  mob  which 
assemble  in  this  city  in  a  riotous  or  tumultuous  man 
in  disturbance  of  the  public  peace."  Major  Beck 
then  made  several  charges  upon  the  mob  mth  his  tto 
and  suppressed  the  riot  (a). 

LiTTLEDALE  X,  On  Thursdai/t  November  1st,  suoii 
up  iJie  case.  He  stated  that  there  was  no  doubl 
point  of  law,  that  a  public  officer  guilty  of  a  crim 
neglect  in  the  discharge  of  his  duly  was  liable  to  an 
dictment  or  information  j  but  he  added,  that  the  only 
stance  he  was  aware  of  in  which  such  an  informa 
as  this  had  been  prosecuted,  was  the  case  of  Mr.  J 
nett,  who  was  lord  mayor  of  London  during  the  riot 
17S0,  and  who  was  tried  before  Lord  Matted  at 
prius  at  Guildkall.  He  was  charged  with  spect6c  oSeoi 
(with  not  reading  the  riot  act,  and  with  releasing  sc 
prisoners,)  as  well  as  with  general  neglect   of  du 

(a)  The  iboTS  ilatenieiil,  though  not  *  complete  outline  of  tb* 
will  •liew  the  bearing  of  >ueh  obiervalioni  u  il  Eiai  been  thought  desl 
to  Klecl  from  Mr.  Juitite  LiltitdaU't  lumniing  up.  The  whole  irii 
been  \tu\j  publiifaed,  from  Ur.  Cunuy'i  iboit Jimd  not*. 

whei 
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whereas  the  present  information  only  imputed  general        1832. 
misconduct,  and  that  extending  over  a  part  of  three  ^ 

days :  a  more  attentive  consideration  would  therefore  be        againu 

Pmiirr. 

requisite  on  the  part  of  the  jury.  The  learned  Judge 
then  shortly  stated  the  history  of  the  riot,  and  the  sub- 
stance of  the  information,  and  went  on  to  observe  that  a 
party  intrusted  with  the  duty  of  putting  down  a  riot, 
whether  by  virtue  of  an  office  of  his  own  seeking  (as  in 
the  ordinary  case  of  a  magistrate),  or  imposed  upon  him 
(as  in  that  of  a  constable),  was  bound  to  hit  the  exact 
line  between  excess  and  failure. of  duty,  and  that  the 
difficulty  of  so  doing,  though  it  might  be  some  ground 
for  a  lenient  consideration  of  his  conduct  on  the  part  of 
the  jury,  was  no  legal  defence  to  a  charge  like  the  pre- 
sent. Nor  could  a  party  so  charged  excuse  himself  on 
the  mere  ground  of  honest  intention:  he  might  omit 
acting  to  the  extent  of  his  duty  from  a  perfectly  good 
feeling,  and  that  might  be  considered  in  apportioning 
punishment;  but  the  question  for  a  jury  must  be,  whe- 
ther or  not  he  had  done  what  his  duty  in  point  of  law 
required*  The  subject  of  enquiry  therefore  in  the  pre- 
sent case  would  be : — *^  Has  the  defendant  done  all  that 
he  knew  was  in  his  power  to  suppress  the  riots,  that 
could  reasonably  be  expected  from  a  man  of  honesty 
and  of  ordinary  prudence,  firmness,  and  activity,  under 
the  circumstances  in  which  he  was  placed?"  Ho- 
nesty of  intention,  though  not  of  itself  sufficient  to  ex- 
culpate, would  form  an  ingredient  in  the  case,  to  be 
taken  into  consideration.  The  learned  Judge  then  stated, 
as  the  two  points  upon  which  this  enquirjr  would  turn ; 
whether  the  defendant  used  those  means  which  the  law 
requires,  to  assemble  a  sufficient  force  for  suppressing 
the  riot  and  preventing  the  mischief  which  occurred  ? 
Vol.  III.  3  Q  and 


JS8  CASES  IM  TRINITY  TERM 

1832.  .      and  whetber  be  made  such  use  of  tbe  force  whii 
""^^        obtained,  wid  also  of  his  own  persoDal  exerUon,  1 

Thm  Ki>a  "^ 

sfBMJt        vent  miscbier,  as  might  reasonably  have  been  ex 
from  a  firm  and  honest  man  ? 

The  learned  Judge  then  went  over  the  facta,  exai 
them  with  reference  to  these  questions;  and  he 
that,  to  convict  the  defendant,  they  must  all  be  i 
(bat  he  had  failed  in  his  duty  on  some  oae  pat 
point;  it  was  not  sufficient,  if  part  of  the  jury  tl 
him  wrong  in  one  instance,  and  part  in  another 
observed  that  the  defendant  during  a  great  part 
transacuoDS  had  been  guided  hy  the  suggesti<H] 
military  officer,  Major  MacbvBOrih,  and  of  the  towi 
Mr.  Serjeant  Ludlow ;  and  it  was  a  circumstance 
bvour  that  he  bad  acted  on  the  best  military  ao 
legal  advice  that  could  be  obtuned,  although  such 
could  not  shelter  him  if  he  had  acted  incorrectly  in 
of  law.  With  respect  to  the  charge  of  not  pro' 
sufficient  force  beforehand,  he  observed  that  tin 
must  t>e  considered  as  it  presented  itself  to  the 
dant  at  the  time,  and  not  as  if  he  could  have  fo 
the  detent  of  calamiQr  which  resulted  from  the  re 
of  part  of  the  military  and  from  other  mrcumst 
in  which  case  he  might  have  been  expected  to 
what,  in  a  different  state  of  things,  would  have 
an  (n«r-exertion.  It  had  been  made  a  chargi 
on  the  first  day  of  the  riot  the  deleodant  dii 
head  the  special  constables,  but  that  was  not,  in 
of  law,  any  part  of  bis  doty ;  they  were  beaded  I 
chief  constables  of  the  wards,  whose  duty  it  wai 
who  were  more  fitted  for  tL  The  defendant  gave 
tions  for  them  to  act;  and  after  having  harangtu 
people  (in  doing  which  his  life  was  exposed  to  di 
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he  remained  in  the  Mansion  House,  where  communica-        18S2* 
tion  might  be  had  with  him  if  necessary.     It  was  also      ^   „ 

The  Knro 

stated  in  the  indictment  that  he  did  not  "  organize  "  the  agaifut 
special  constables,  (anew  term  in  law  language,  probably 
substituted  for  the  more  usual  term  **  array,"}  but 
neither  was  this  any  part  of  the  duty  of  the  mayor ;  it 
belonged  rather  to  the  chief  constables;  and  the  con- 
stables were  in  fact  marshalled  by  Major  Machworth^ 
who,  as  a  military  officer,  was  most  competent  to  this 
kind  of  dut}'.  The  learned  Judge,  after  commenting  on 
some  other  &cts  of  the  case,  proceeded  as  follows :  — 

The  next  charge,  and  in  my  mind  the  most  impor- 
tant, is,  that  the  defendant  did  not  use  those  means 
which  the  law  requires  to  assemble  a  sufficient  force  on 
the  Sunday  morning.  On  this  point  some  reference 
has  been  made  to  the  statutes,  1  G.  4.  c.  S7*,  and  1  & 
2  W.  4.  c.  41.,  authorising  magistrates  in  certain  cases  to 
call  out  special  constables  and  compel  their  attendance. 
Now  the  information  does  not  contain  any  charge 
against  the  defendant,  founded  on  the  provisions  of 
either  of  these  acts,  of  not  calling  out  such  constables ; 
and  if  it  had,  there  ought  still  to  have  been  proof  that 
some  person  had  gone  before  the  mayor  and  taken  the 
proper  steps  to  require  him  to  call  out  the  special  con- 
stables, according  to  the  direction  of  the  act  in  force  at 
the  time.  There  was  no  evidence  of  such  steps  having 
been  taken,  and  although  it  has  been  under  our  consi- 
deration whether  the  defendant  was  not  bound  at  all 
events  to  do  what  the  act  prescribes,  the  majority  of 
the  Court  has  decided,  and  the  jury  are  to  take  it  as  the 
law,  that  in  the  present  case  no  question  can  arise  upon 
these  statutes,  and  they  must  be  laid  entirely  out  of 

3  Q  2  consideration. 
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one  should  think  might  have  been  done  in  so  large  a  1832. 
place  as  Bristol.  It  is  also  said,  that  on  those  occasions  ^~"~ 
the  mayor  and  magistrates  had  no  plan  to  propose  to  againtt 
the  people,  that  magistrates  were  not  there  to  receive 
the  people  who  attended,  and  that  aflerwards,  at  the  de- 
molition and  burning  of  the  Bridewell,  the  Gaol,  the 
Bishop's  Palace,  and  the  other  buildings  that  were 
destroyed,  there  was  no  adequate  civil  power  to  sup- 
press the  riots.  There  is,  therefore,  a  sufficient  prim& 
&cie  case  made  out  to  call  upon  the  defendant  for 
an  answer,  and  to  put  it  upon  him  to  shew  that  he 
did  what  the  law  required  of  him.  The  answer  given 
by  the  mayor  is,  that  as  soon  as  he  left  the  Mansion 
House  on  Sunday  morning  he  concerted  measures  to  call 
out  the  civil  power ;  that  he  directed  the  constables  who 
had  been  on  duty  the  day  before  to  be  summoned ;  that 
he  personally  called  at  several  houses,  and  asked  the  in- 
habitants to  attend  him ;  that  he  required  the  same  of 
people  whom  he  accosted  in  the  streets ;  and  that  he  de« 
sired  other  persons  both  to  go  to  the  houses,  and  speak 
to  people  in  the  streets.  It  was  Sunday^  and  it  might 
be  expected  that  the  body  of  the  people  would  not  be 
scattered  about  in  their  private  houses  or  shops,  but 
attending  their  several  places  of  worship:  the  mayor 
had  therefore  a  better  opportunity  of  getting  the  people 
together,  after  divine  worship  should  be  over,  if  they 
had  been  disposed  to  come  forward,  than  he  would  have 
had  at  equally  short  notice  on  another  day.  He  accord- 
ingly sent  summonses  to  the  churchwardens,  and  to  the 
chapels,  and  these  were  received  by  the  people  assembled 
at  the  places  of  worship.  Besides  this,  he  had  bills 
distributed  and  posted  about  the  town.  The  notices 
addressed  to    the  churchwardens  not  only  requested 

S  Q  S  that 
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that  the  people  shoald  assemble,  but  also  they 
form  themselves  into  bodies,  and  as  soon  83  the 
formed  come  to  the  Guildhall.  Now  that  is  wl 
common  law  requires  of  the  ma^trate :  be  is  to  t 
people  t<^ther,  and  the  defendant  does  call  tbo 
manner  most  likely  to  be  attended  to,  and  be  teUi 
to  form  themselves  into  bodies,  and  come,  when  m 
ed,  to  an  appointed  place.  If  they  bad  attend 
occurrences  of  that  day  might  have  been  different 
this,  then,  a  reasonable  warning  on  the  part 
mayor  ?  If  it  was,  he  has  done  all  that  lay  in  his 
provided  he  gave  the  warning  in  sufficient  time. 

Upon  this  point,  the  learned  Judge  observed  ti 
riot  had,  to  all  appearance,  ended  on  the  Saturday 
and  thal^  upon  its  renewal  on  Sunday,  the  dd 
took  the  most  expeditious  course  the  occasitHi  i 
to  summon  the  inhabitants.  He  then  poinb 
the  various  causes  (as  the  scanty  attendance  < 
inhabitants  in  pursuance  of  the  mayor's  reqaisitk 
differences  of  opinion  among  those  who  caroe^  ai 
party  feeling  prevalent  in  the  city,)  which  firm 
the  endeavours  made  to  obtain  a  general  co-<^ 
against  the  rioters. 

He  observed,  that  a  proposal  to  call  out  the 
comitatus  bad  been  made  on  the  Satwday  oigl 
not  to  the  defendant.  On  the  Sunday  night,  ho 
it  was  acted  upon,  and  every  exertion  used ;  pr 
were  issued  and  summonses  were  sent,  but  the 
comitatus  could  not  be  called  oat  in  a  momenl 
mere  arrangement  for  issuing  those  prec^ts  too 
or  five  hours.  Though  the  posse  comitatus  may  be 
out  by  a  justice  it  is  generally  done  by  the  sberifl 
in  this  case  the  under^eriff  says  that  no  sod 
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ceeding  ever  took  place  in  Bristol  to  his  knowledge,  and        1832. 
he  never  knew  of  it  any  where  else.     It  would  therefore     ^    ^ 
be  too  much  to  impute  a  criminal  neglect  of  duty  to  the       ^^"^ 
mayor,  because  he  did  not  adopt  a  course  which  must 
have  been  attended    with  so  much  delay.      Besides 
which,  the  calling  out  of  the  posse  comitatus  is  only 
giving  notice  to  all  the  king's  subjects  to  attend ;  and  all 
are  bound  to  attend  the  notice  of  the  magistrate,  as  well 
as  to  attend  upon  the  posse  comitatus,  therefore  the 
warning  given  by  the  mayor,  which  has  been  already 
adverted  to,  was  doing  the  same  thing  as  raising  the 
posse  comitatus,  only  that  the  making  out  of  precepts, 
and  other  formalities,  were  not  gone  through.     After 
commenting  on  some  other  facts  of  the  case,  the  learned 
Judge  continued  as  follows :  — 

Another  charge  against  the  defendant  is,  that  upon 
being  required  to  ride  with  Major  Beckmth  he  did 
not  do  so.  In  my  opinion  he  was  not  bound  to  do 
so  in  point  of  law.  I  do  not  apprehend  it  to  be  the 
duty  of  a  justice  of  peace  to  ride  along  and  charge  with 
the  military.  A  military  officer  may  act  without  the 
authority  of  the  magistrate  if  he  chooses  to  take  the  re- 
sponsibility ;  but  although  that  is  the  strict  law,  there 
are  few  military  men  who  will  take  upon  themselves  so 
to  do^  except  on  the  most  pressing  occasions.  Where 
it  is  likely  to  be  attended  with  a  great  destruction  of 
life,  a  man  generally  speaking  is  unwilling  to  act  with- 
out a  magistrate's  authority ;  but  that  authority  need 
not  be  given  by  his  presence.  In  this  case  the  mayor 
did  give  his  authority  to  act :  the  order  has  been  read 
in  evidence ;  and  he  was  not  bound  in  law  to  ride  with 
the  soldiers,  more  particularly  on  such  an  occasion  as 
this,  when  his  presence  dsewhere  might  be  required 

8Q  4  to 
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1832.  to  give  general  directions.  Ifbe  was  bound  to  rnakf 
chai^  he  ought  to  hare  made  as  many  other  chargi 
ibe  soldiers  mode.  It  is  not  in  evidence  that  the  in 
was  able  to  ride,  or  at  least  in  the  bsbit  of  doinj 
and  to  charge  with  soldiers  it  is  not  only  nece 
to  ride,  but  to  ride  ia  the  same  manner  as  they 
otherwise  it  is  probable  the  person  would  soon  bt 
horsed,  and  would  do  more  harm  than  good ;  be 
that,  if  the  mob  were  disposed  to  reust,  a  man  wh« 
peared  in  plain  clothes  leading  the  military  would  be 
selected  and  destroyed.  I  do  not  apprehend  that 
any  part  of  the  duty  of  a  person  who  has  to  give  ge 
directions,  to  expose  himself  to  all  kinds  of  per 
danger.  The  general  commanding  an  army  doe 
ordinarily  do  so,  and  I  can  see  no  reason  why  a  m 
irate  should.  A  case  may  be  conceived  where  it  b 
be  prudent,  but  here  no  necessity  for  it  has  beeo  sfa 
With  respect  to  the  conversaUon  related  by  K 
BecJcwiih,  in  which  the  defendant  and  some  of  the 
gistrates  excused  themselves  from  riding  with  the 
tary,  by  saying  that  it  would  render  them  unpop 
and  endanger  their  pTOpaty,  the  learned  Judge  obsc 
that  if  there  had  been  a  failure  in  du^  established,  I 
words  would  deserve  consideradon  as  shewing  the 
animo,  and  as  proving  that  the  parties  were  influx 
in  such  neglect,  by  the  desire  of  saving  their  prc^ 
but  unless  there  bad  been  such  failure  in  duty, 
quesUon  could  arise  upon  the  words;  and  it  appe 
that  on  the  occasion  when  they  were  usedi  the 
tendant  gave  Major  Beekwith  a  written  anthori^,  w 
was  all  he  was  at  that  time  bound  to  do. 

Tlie  learned  Judge,  in  the  course  of  bis  summing 
adverted  to  many  otiier  heads  of  charge  against  Ou 
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fendanti  of  which  it  is  only  necessary  to  notice  the  fol- 
lowing. It  was  alleged  that  at  the  first  meeting  on  Sun-' 
day  the  defendant  was  requested  to  fumbh  fire-arms  to 
some  of  the  persons  who  attended,  and  that  he  refiised. 
To  this  the  answer  was,  that  although  he  would  have 
been  justified  by  law  in  doing  so,  it  appeared  by 
the  evidence  of  a  military  officer  that  such  a  course 
would  have  been  highly  imprudent :  he  was  not  there- 
fore blameable  for  avoiding  it  It  was  also  suggested 
that  the  defendant  ought  to  have  called  out  the  Chelsea 
pensioners,  of  whom  there  were  many  in  and  about  the 
city ;  and  that  on  the  Sunday  morning  there  was  a  con- 
siderable body  of  gentlemen  at  the  Commercial  Rooms  in 
Bristol^  whom  the  defendant  should  have  summoned  to 
attend  him,  but  did  not  To  these  objections,  one 
answer  (among  others  founded  on  the  state  of  facts  at  the 
times  referred  to)  was,  that  if  the  defendant  had  given 
warning  to  the  king's  subjects  generally,  as  the  law  re- 
quired, to  attend  him,  he  was  not  chargeable  with  an 
ofience  in  not  having,  in  some  particular  respect,  gone 
beyond  the  general  line  of  his  duty  to  obtain  such  attend- 
ance. It  ivas  also  objected  that  the  defendant  did  not 
keep  a  sufficient  force  to  act  together  as  occasion  might 
require ;  but  this  was  no  part  of  the  duty  of  a  justice,  and 
was  a  precaution  rather  to  be  expected  firom  a  mUitary 
officer  than  a  magistrate,  who  is  not  accustomed  to  pro- 
vide for  such  occasions  as  that  of  a  riot  going  on  in 
several  places  at  the  same  time.  Besides,  it  did  not 
appear  that  the  defendant  could  have  obtained  such  a 
force. 

The  learned  Judge  finally  restated  to  the  jury  the 
two  questions  put  to  them  in  the  former  part  of  his 
charge,  and  directed  them,  if  they  thought  there  had 

been 
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1832.        been  criminal  n^lect,  to  Bod  the  defendant  guiltf 
not,  to  acquit  him. 


gaiiul 
Pianr. 


Fabkk  J.  and  Taunton  J.  declined  adding  any 

Miration. 

The  jury  acquitted  the  d 


Counsel  for  the  crown,  the  AUomof  and  Soliei 
General^  Wilde  Serjt.,  Coleridge  Seijt.,  Shepherd 
Wightman.  For  the  defendant.  Sir  James  Scar. 
Campbdl,  Ludltm  Serjt.,  and  Follett. 

(a)  With  raqKct  M  the  power  of  one  or  mcra  joMicci  in  «Dppn 
noti,  iM  Btim'i  Jiutitt.  Riot,  VI.  VII.,  (36lli  ed.}  uid  Ihc  book* 
dUd,pmrticulMiljHinck.P.C.bookLc6S.  AttatittmutbontjoTfi 
penoni  to  act  in  lappnuiDg  a  riot  or  afin7,  wbetber  n  ■■iilinli  It 
jiuticMor  peact-offion,  or  of  ttwir  own  accord,  if  imii— ly,  m«  Pfi 
Sip.'l21.,2Init.5S.,Fo^er'i  P.C.S09^,lEaiCi  P.C.39'7.SO*.,  A 
Jiatia,  Siet,  IV. 

"  If  there  be  a  riot  or  bracli  of  the  peace  ii 
more  jiiMicea,  thej  maj  aimt  the  r 
oSccrg  or  othcn  bf  word  of  nwulh,  wilhonl  w 
tbc;  mej,  by  Tirtae  thereof,  JIagnnite  ctijiibv,  amat  them  io  the  ife* 
of  ihe  juiiiee,  bj  tbe  true  meaDing  of  the  Maiule  of  31£.X.  d. 
13  9.4.  C.7.  quod  vidt  adjudged,  )4£.T.  c.  9.  i.  lO."  HMt  i 
Fart  II.  c  13.  p.  IM.  He  caae  refened  to  ii  Sir  IHami  Gmm't, 
ticularlir  the  judgnieiit  of  FinnM  C.  J.  And  lee,  at  to  tlifa  ceaa,  I 
bard" I  EtrmartKa,  b.  S.  c.  J.  p.  18S--T. 

Ae  to  the  power  and  duly  of  priTate  penou  witneeung  mjiivi^ 
•odeaTOur  to  prereot  it,  and  apprehend  the  ftlon,  and  the  penalty  ioeu 
by  neglecting  to  do  lo,  aee,  among  other  auttaoritie*,  BaU'i  P.C.  Pn 
pp.53T,588.,  Partll.  pp.T5,TG.  Jfandcocii.  Bakr,  SB.  &  P.i 
ffiiuit.i>.6.  bookii.  c  12.  *.  19.  Bunt'i  Jutier,  Jrrat,  III,  5. 

The  law  on  lereral  of  tbe  aboee  nibjecti,  and  on  lbs  empIoyiBeM  (d 
miUury  in  caies  of  diiluibancei,  ii  very  fully  diKiuBed  by  Lctd  Ifoiu 
and  Lord  TkvHBa,  in  Ihe  debata  ariiing  out  of  the  rute  in  I' 
FOrliamenlBiy  HiiUry,  ToL  xxL  pp.  694.  736.  See  aUo  tbe  opt^i 
Ur.  i.atp,  £unt't  JitUUe,  Biol.  II.  note(a),  93d  editioa. 
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1832. 


In  the  report  of  Prtscott  v.  Boucherj  ant^  p.  84>9., 
the  following  case  should  have  been  noticed,  but  was 
accidentally  omitted :  — 

Jones  against  Jones.  Tuenb^, 

^  Jung  5tb. 

REPLEVIN.    Avowry  by  the  defendant,  as  executor,  Sune  point  as 
for  arrears  of  rent  due  to  the  testator  in  his  life-  Boucher,  wskxk, 
time.     Plea  in  bar,  that  the  testator,  being  seised  in  fee,  P*®*^* 
had  demised  to  the  plaintiff  for  years.     General  de- 
murrer and  joinder.      On  this  case  coming  on   for 
argument,  ^ 

Corbettj  in  support  of  the  demurrer,  said  that  the 
point  was  precisely  similar  to  that  in  Prescott  v.  Boucher j 
which  was  argued  in  Easter  term  and  now  stood  for 
judgment. 

«7.  JerviSf  contr^  observed  that  CrockereU  v.  OwereU^ 
Cases  temp.  HoU^^ll.j  had  not  been  cited  in  the  argu- 
ment in  Prescott  v.  Boucher. 

Lord  Tenterden  C.  J.  All  that  can  be  urged  on 
one  side  or  the  other  may  be  found  in  Mr.  WiUiam^s 
book  on  the  Imid  of  Executors^  where  all  the  authorities 
on  this  point  are  collected  and  the  law  very  ably  stated. 
The  judgment  in  this  case  must  abide  the  event  of  Pres» 
cott  V.  Boucher. 

Cur.  adv.  vuU. 

The  plaintiff  afterwards  had  judgment. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ACCEPTANCE  BY  PROCURA- 
TION. 

See  Bill  of  Exchange,  S. 


ACCEPTOR. 
See  Bill  of  ExcHAMOEy  1,  2. 

ACCOMMODATION. 
See  Bill  of  Exohangb,  I. 

ACCORD  AND  SATISFAC- 
TION. 

See  AMNuiTTy  S. 

ACCOUNT  STATED. 
See  Pleading,  12. 

AC  ETIAM  CLAUSE. 
See  Practice,  5« 

ACTION  ON  THE  CASE. 
See  Corporation. 

1.  The  proprietor  of  lands  contigu- 
ous to  a  streaoii  may,  as  soon  as 


he  is  injured  by  the  diversion  of 
the  water  from  its  natural  course, 
maintain  an  action  against  the 
party  so  diverting  it ;  and  it  is  no 
answer  to  the  action,  that  the  de- 
fendant first  appropriated  the 
water  to  his  own  use,  unless  he 
has  had  twenty  years  undisturbed 
enjoyment  of  it  in  the  altered 
course.  Mason  v.  HiU  and  Others, 
H.  2  W.  4.  Page  804j 

2.  The  possessor  of  a  house  which 
is  not  ancient  cannot  maintain  an 
action  against  the  owner  of  ad- 
loining  land  for  digging  away  that 
land,  so  that  the  house  falls  in ; 
and  therefore  where  a  declaration 
stated  that  A.  was  lawfully  pos- 
sessed of  a  dwelling  house,  adjoin- 
ing to  a  dwelling  house  of  J?., 
and  that  B.  dug  into  the  soil  and 
foundation  of  the  last-mentioned 
house  so  negligently,  and  so  near 
to  the  plaintiff^s  house,  that  the 
wall  of  the  latter  house  gave  way ; 
on  demurrer  to  so  much  of  the 
declaration  as  alleged  the  diggine 
so  near,  &c.  the  defendant  oad 
judgment.  But  if  it  had  appeared 
that  the  plainti£P's  house  was 
ancient ;  or  if  the  complaint  had 
been  that  the  digging  occasioned 
a  filling  in  of  soil  of  the  plaintiff, 
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to  which  no  artificial  weight  had 
been  added,   quaere  whether  an 
action     would    not    have     lain. 
fVyatt  V.  Harrison,  T.  2  W.  4. 
.  Page  871 

ADJOURNMENT. 

See  Court  Leet. 

ADMINISTRATOR. 
See  Executor,  4. 

ADVERSE  POSSESSION. 
See  Evidence,  10.  11,  15. 


APHDAVIT  TO  HOLD  TO 
BAIL. 

See  Practice,  3. 


AGREEMENT. 
See  Annuity,  3. 


AIRE  AND  CALDER  NAVL 
GATION. 

See  Rate,  1. 


ALEHOUSE  LICENCE. 

See  Appeal,  3. 

ALIENATION. 

A  grammar  school  was  founded  and 
endowed  by  virtue  of  letters  pa- 
tent, which  ordained  that  the 
school  should  be  altogether  of  the 
patronage  and  disposition  of  the 
founder,  and  his  heirs,  by  whom 
the  schoolmasters  and  guardians 
should  be  nominated  for  ever: 
Held  that  such  right  of  nomina- 
tion might  lawfully  be  aliened. 
The    Attorney    General  v.    The 


ANNUITY. 

Matter^  Sfc.  of  Brenttoood  Scho 
H.  2  fV.  4.  Page 

ALTERATION. 
See  Bill  of  Exchangk,  5. 

AMENDS. 
See  Trespass,  5. 

ANNUITY. 

1.  The  grant  of  an  annuity  in  cc 
sideration  of  government  sto 
transferred  from  the  grantee 
the  grantor,  need  not  be  reg 
tered  under  the  statute  17  G. 
€.26.  At  least  the  want  of 
memorial  is  no  objection^  if  it 
not  shewn,  by  the  party  seeki 
to  set  aside  the  annuity,  that  1 
transfer  was  only  a  colour  for 
advance  of  money,  to  be  rail 
by  sale  of  the  stock.     E.  2  W. 

€ 

2.  A.  being  indebted  to  J3.,  it  i 
agreed  between  them  that,  in  li 
of  payment,  A.  should,  by  boi 
secure  the  payment  of  an  annui 
to  B*s  widow,  afler  his  deceai 
during  the  joint  lives  of  A.  ai 
the  widow.  B.  died  in  1825,  ai 
in  1828  A.  executed  an  annui 
deed  pursuant  to  the  agreemei 
Held,  that  the  deed  did  not  i 
quire  enrolment  under  the  state 
53  G.  3.  c.  141.  Frost  v.  Fro 
E.2fV.^.  6 

3.  A.  and  B.f  brothers,  were  pr 
cipal  and  surety  in  an  annul 
bond.  By  an  agreement  aftc 
wards  executed  between  the 
and  a  third  brother,  for  the  sett! 
ment  of  their  affairs  and  the  deU 
mination  of  their  mutual  clain 
an  apportionment  of  property  a 
of  debts  was  made  among  t 
three,  and  the  annuity  bond  n 
declared  to  be  B.'6  (the  surety 
debt: 

Held,  that  this  agreement  (wl 

th 
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ther  subsequently  acted  upon  or 
not)  was  a  binding  accord  between 

A.  and  B.,  and  that  ^.*s  admi- 
nistrator, having  been  obliged  to 
pay  arrears  of  the  annuity,  could 
not  recover  them  from  A,  Cart" 
Wright  V.  Cooke,  T.  2  fV.  4. 

Page  701 
4.  Defendant  gave  a  bond  to  A.,  and 

B.  conditioned  for  the  payment 
of  an  annuity  to  his  wife,  unless 
she  should  at  any  time  molest  him 
on  account  of  her  debts,  or  for 
living  apart  from  her.  By  in- 
denture of  the  same  date  between 
tHe  above  parties,  and  the  wife, 
reciting  that  the  defendant  and 
his  wife  had  agreed  to  live  sepa- 
rate during  their  lives,  and  that 
for  the  wife's  maintenance,  de- 
fendant had  agreed  to  assign  cer- 
tain premises,  &c.  to  A.  and  B., 
and  had  given  them  an  annuity 
bond  as  above  mentioned ;  it  was 
witnessed  that  the  defendant  as- 
signed the  premises,  &c.  to  them 
in  trust  for  the  wifcy  and  he  cove- 
nanted to  A.  and  B»  to  live  se- 
parate from  her,  and  not  molest 
her  or  interfere  with  her  pro- 
perty; and  power  was  given  to 
her  to  dispose  of  the  same  by 
will,  and  to  sell  the  assigned  pre- 
mises, &c.  and  buy  estates  or 
annuities  with  the  proceeds.  The 
wife  covenanted  with  the  defend- 
ant to  maintain  herself  during  her 
life  out  of  the  above  property, 
unless  she  and  the  defendant 
should  afterwards  agree  to  live 
together  again ;  and  that  he  should 
be  indemnified  from  her  debts. 
The  indenture  (except  as  to  the 
assignment),  and  also  the  bond, 
were  to  become  void  if  the  wife 
should  sue  the  defendant  for 
alimony,  or  to  enforce  cohabit- 
ation. And  it  was  provided,  that 
if  defendant  and  his  xoife  should 
thereafter  agree  to  live  together 
again,  such  cohabitation  should  in 


no  xoay  alter  the  trusts  created  by 
the  indenture.  There  was  no  ex- 
press covenant  on  the  part  of  the 
trustees.  The  defendant  and  his 
wife  separated,  and  afterwards 
lived  together  again  for  a  time, 
and  this  fact  was  pleaded  to  an 
action  by  the  trustees  upon  the 
annuity  bond,  as  avoiding  that 
security:  Held,  on  demurrer  to 
the  plea,  that  the  reconciliation 
was  no  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that 
the  bond,  and  the  indenture  of 
even  date  with  it,  were  not  really 
executed  with  a  view  to  immediate 
separation;  and  although  there 
might  be  parts  of  the  indenture 
which  a  court  of  equity  would  not 
enforce  under  the  Circumstances, 
yet  there  was  nothing,  on  a  view 
of  the  whole  instrument,  to  pre- 
vent this  Court  from  giving  effect 
to  the  clause  which  provided  for  a 
continuance  of  the  trustsy  notwith- 
standing a  reconciliation.  Wilson 
v.  Mushetty  T.  2  W.  4.  Page  743 
5.  A  beneficed  clergyman  granted 
an  annuity  by  deed,  and  made  it 
chargeable  on  his  living,  and  gave 
a  warrant  of  attorney  in  the  com- 
mon form  to  confess  judgment  at 
the  suit  of  the  grantee  tor  3200^. 
By  the  annuity  deed  it  was  agreed 
that  the  judgment  to  be  entered 
up  on  the  warrant  of  attorney  was 
to  be  a  further  security  for  the 
annuity,  and  that  no  execution 
or  sequestration  should  be  issued 
thereon,  other  than  such  seques- 
tration as  was  therein  mentioned, 
until  the  annuity  should  be  in 
arrear;  and  the  grantor  cove- 
nanted that  if  the  grantee  should 
at  any  time  deem  it  expedient  to 
sequester  the  living,  it  should  be 
lawful  for  him  to  issue  a  seques- 
tration by  virtue  of  the  judgment 
for  3200/.  or  any  part  thereof. 
Judgment  having  been  entered 
up  on  the  warrant  of  attorney, 

and 


and  the  annuity  being  in  arrear,  | 
the  grantee  issued  a  sequestration 
for  3200i.  (which  sum  greatly  ex-  ] 
ceeded  the  arrears  due)  and  en- 
tered into  poBsesuon  of  the  living. 
On  motion,  the  Court  refused  to 
aetaside  the  annuity  deed,  warrant 
of  attorney,  and  judgment,  but 
directed  that  the  writ  of  seques- 
tration should  continue  in  force 
only  for  the  arrears  that  had  be- 
come due  on  the  annuity.  Britten 
T.  Wait,  T.  2  W.  ♦.  Page  915 

APPEAL. 

1.  An  order  vas  made  on  the  21st 
of  May  1825,  for  the  removal  of 
a  pauper  to  the  parish  of  A.,  and 
suspended  on  the  same  day  on 
account  of  the  infirmity  of  the 
pauper.  That  parish  had  no 
notice  of  the  order  till  the  12th 
of  Augutt  1826,  when  it 
served.  Another  order,  dated  the 
24th  of  January  1831,  directed 
that  the  order  of  removal  should 
be  executed,  and  80^.  paid  to  thi 
removing  parish  hy  parish  A._ 
and  this  order  was  served  on  and 
the  pauper  removed  to  parish  A. 
on  the  16th  of  February  1831.  A. 
appealed  to  the  then  next  sessions, 
and  the  sessions  found  that  the 
original  order  of  removal  was  not 
served  within  a  reasonable  time : 
Held,  that  it  was  not  therefore 
void,  but  voidable  only  by  appeal, 
and  that  parish  A.  ought  to  have 
appealed  to  the  next  practicable 
sessions  alter  it  had  notice  of  the 
original  order.  The  King  v.  The 
InhabUantt  of  Penkridge,  E.  2. 
W.  4.  538 

2.  The  appellanit  against  an  order 
of  filiation,  moved  the  court  of 
quarter  sessions  for  a  postpone- 
ment of  the  appeal,  on  account  of 
the  absence  of  material  witnesses. 
They  rejected  the  application, 
upon  vhicb    the    appellant  de- 


clined going  into  his  csk, 
the  order  was  confirmed, 
motion  for  a  mandamus  to 
justices  to  hear  the  appeal, 
affidavits  tending  to  shew 
they  had  acted  unjustly  m 
granting  the  postponement, 
court  refused  to  interfere, 
matter  being  one  peculiarly  < 
in  the  discretion  of  the  m 
trates.  Becke,  gxparle,  T.  2  i 

3.  The  statute  9<?.4.  c.6I. 
regulating  the  granting  a 
cences  to  keepers  of  inns, 
houses,  ftc,  by  sect.  S7.  et 
"  That  any  person  who  shall 
liimself  aggrieved  by  any  a 
any  justice  done  in  execudi 
that  act,  may  appeal  against 
act  to  the  quarter  Bessions,"  1 
that  the  words  "  person  who 
tkini  himself  a^rteved,"  m« 
person  who  was  immediatel' 
grieved,  as  by  the  refusal  o 
licence  to  himself,  by  fine, 
and  not  one  who  is  only  o 
quentially  aggrieved  ;  and,  t 
fore,  that  where  magistrate) 
granted  a  licence  to  a  par 
open  a  house  not  before  lice 
situate  within  a  very  short 
tance  of  a  licensed  public  I 
the  occupier  of  the  latter  1 
could  not  appeal  to  the  qu 
sessions  against  the  graotu 
such  licence.  The  King  v. 
Jtuticei  of  Middletes,  T.iR 


APPOINTMENT. 
See  EviDKNCK,  11. 


APPROPRIATION  OF  Pi 
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ARBITRAMENT. 
See  Practice. 

1.  An  arbitrator  awarded  that  the 
plaintiff  had  no  cause  of  action, 
and  that  a  verdict  should  be  en- 
tered for  the  defendant^  and  then, 
by  mistake,  directed  that  the  costs 
of  the  reference  and  award  should 
be  paid  by  the  defendant^  meaning 
the  plaintiff:  Held,  that  the  arbi- 
trator, having  executed  this  award 
in  this  form,  could  not  rec- 
tify it. 

The  plaintiff  moved  the  Court 
for  a  taxation  of  his  costs  as  ad- 
judged ;  or  that  the  award  which 
had  been  executed  in  duplicate,  and 
one  copy  afterwards  corrected  by 
the  arbitrator,  might  be  set  aside. 
The  defendant  not  agreeing  to 
this  latter  proposal,  the  Court  or- 
dered a  taxation.  Ward  v.  Dean^ 
H.  ^W.^.  .  Page  284 

2.  An  indictment  removed  into 
K.  B.  by  the  defendant,  and  made 
a  special  jury  cause  by  the  pro- 
secutor, came  on  to  be  tried,  and 
was  immediately  t;eferred.  The 
order  of  reference  stated,  that  if 
the  arbitrator  should  be  of  opinion 
that  the  defendant  was  guilty 
and  the  prosecutor  entitled  to 
costSf  the  defendant  agreed  to 
pay  the  costs.  The  arbitrator  did 
so  find : 

Held,  that  the  prosecutor  could 
not  recover  the  costs  of  the  spe- 
cial jury,  since  the  Judge  had  not 
certified  for  those  costs  (pursuant 
to  6  G.  4.  c.  50.  s.  34.),  and  the 
order  of  reference  did  not  ex- 
pressly give  a  power  of  doing  so 
to  the  arbitrator.  Also  that  the 
general  term  '*  costs"  in  this  order 
did  not  include  those  of  the  re- 
ference and  award.  The  King  v. 
Moate,  H.  2  W.  4.  237 

3.  Where  a  cause  is  referred  to  two 
arbitrators  and    their   umpire  in 

Vol.  III. 


case  of  dispute,  and  it  is  after* 
wards  agreed  to  appoint  an  um- 
pire, such  appointment  must  in 
no  case  be  decided  by  chance. 
And,  therefore,  where  each  of 
two  arbitrators  had  named  a  per- 
son to  be  umpire,  and  neither  was 
disapproved  of,  and  it  was  there* 
upon  proposed  that  the  final  choice 
should  be  determined  by  lot, 
which  was  accordingly  done  in 
the  presence  and  with  the  con- 
currence of  the  arbitrators  and 
parties,  an  award  made  by  the 
umpire  so  chosen  was  set  aside. 
Ford  v.  Jones,  H.  2  WA.  Page  248 

4.  An  arbitrator,  to  whom  a  cause 
and  all  matters  in  difference  were 
referred,  directed  a  verdict  to  be 
entered  for  the  plaintiff,  and  cer- 
tain works  to  be  done  by  the  de- 
fe.ndant.  He  then  added,  that  as 
disputes  might  arise*  respecting 
the  performance,  the  plaintiff,  it' 
dissatisfied  with  it,  might  (on  giv- 
ing notice  to  the  defendant)  bring 
evidence  before  the  arbitrator  of 
the  insufficiency  of  the  work,  and 
the  defendant  might  also  give  evi- 
dence on  his  party  in  order  that  a 
final  award  might  be  made  con- 
cerning the  matters  in  difference ; 
but  if  no  proceeding  were  taken 
by  the  plaintiff  within  two  months 
after  the  work  was  done,  the  award 
then  made  should  be  final :  and  he 
enlarged  the  time  for  making  his 
further  and  final  award,  if  re- 
quested, to  six  months. 

Held,  that  the  latter  part  of 
this  award  was  bad,  as  it  assumed 
to  reserve  a  power  over  future 
differences ;  but  that  it  might  be 
rejected,  and  the  former  part  was 
final,  and  might  stand.  Manser  v. 
Heaver  and  Another,  H*  2  W»  4. 

295 

5.  An  agreement  of  reference  stated 
that  disputes  had  arisen  between 
G.  and  a  navigation  company  re- 
specting certain  goods  shipped  by 
G.  on  board  the  company's  vessels, 
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and  which  G.  complained  had  not 
been  delivered ;  tliat  G.  had  com- 
menced an  action  in  Scotland 
sgainBt  the  company  for  the  re- 
covery of  the  goods  or  their 
value,  of  the  damage  luttained 
by  the  non-delivery,  and  of  the 
costs  incurred  in  the  action;  and 
that  the  parties  agreed  to'  refer 
the  said  differences  to  arbitrators, 
the  costs  of  the  reference  and 
award,  and  also  of  the  action,  to 
be  in  their  discretion.  The  arbi- 
trators awarded  that  2581.  were 
due  from  the  company  to  G. ; 
that  the  said  sum,  with  30/.,  the 
colts  of  the  reference  and  award, 
should  be  paid  by  the  company 
on  a  certain  day  ;  and  that  tht 
company  should  keep  the  goodi 
which  were  then  in  their  poS' 
session  ;  Held,  (Parte  J.  dubi 
tanle)  that  this  was  a  sufficient 
adjudication  upon  all  the  matters 
referred:  Held,  also,  that  thi 
award  of  the  goods  to  the  com 
pany  was  not  void  as  an  excesi 
of  amhorily.  In  the  Matter  of 
Gillon  and  Ike  Mersej/  and  Clydi 
Navigation  Company,  E.  2  W.  4. 
Page  +93 
6'  A  verdict  was  taken  for  the 
.  plaintiff  at  the  ansizes,  March  SIst, 
subject  to  a  reference,  tlie  at 
to  be  made  on  or  before  ihe  first 
day  of  Eatler  term,  April  16th, 
The  attorney  for  the  plaintiff  left 
the  assize  town  for  his  own  re- 
sidence, having  first  directed  his 
agents  at  the  assize  town,  to  ob- 
tain the  order  of  reference,  and 
send  it  him.  On  the  4th  of  April, 
having  again  written  to  his  agents 
respecting  the  order,  he  left  home 
on  business,  and  returned  on  the 
]4th,  when  he  found  that  the 
order  of  reference  had  not  bi 
lent,  and  in  consequence  he  was 
not  able  to  obtain  it  till  the  time 
for  making  the  award  had  expired. 
The  defendant  having  declined 
submitting  to  a  new  order  of  re- 


ARREST. 

ference  on  the  former  temu. 
Court  refused  to  grwit  a 
enabling  the  plaintiff  to  pro 
upon  his  verdict  in  default  of 
submission.  Doe  dem.  Fith 
Saundert,  T.UfV.*.  Pagt 
7.  A  dock  company  were  authi> 
by  statute  to  sue  and  be  sue 
their  treasurer,  but  he  wai 
to  be  liable  in  his  own  per* 
goods  by  reason  of  his  beiuf 
fendant  in  any  such  action; 
all  costs  incurred  by  him  in 
secuting  or  defending  any  i 
for  the  company,  were  to  b< 
frayed  out  of  the  monies  i 
cable  to  the  purposes  of  tb< 
Two  actions  between  the  tre< 
and  G.,  in  one  of  which  the 
surer  was  plaintiff,  and  ii 
other  defendant,  were  refen 
an  arbitrator,  who  awarded  aj 
the  treasurer  in  both,  with 
The  costs  and  dama^^ea  beio 
paid,  and  an  attachment  I 
moved  for  against  the  treat 
the  Court  held  that  he  b«i 
rendered  himself  peraonally  1 
by  submitting  to  an  order  € 
ference ;  and  they  refasei 
attachment,  but  ordered  a  i 
damua  to  the  treasurer  aai 
rectors  to  pay  the  sums  awa 
CorT?*  V.  Glyn,  Esq.  Glj/n, 
V.  Corpe,  r,'2  W.  4. 

ARCHDEACON. 

See  PaBBEMD,  1. 

ARREST. 

See  Sherivf,  2. 

Suspicion  that  a  party  hat  i 
former  occasion  committed  a 
demeanor,  is  no  justificatiai 
giving  him  in  charge  to  a 
stable  without  a  justice'!  wan 
and  there  is  no  distinction  in 
respect  between  one  kind  of 
demeanor  and  aoother,  a«  br 
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of  the  peace  and  fraud.    Fox  v. 
Gaunt,  T.  2  W.  4-  Page  798 


ASSETS. 
See  Executor,  1. 

ASSIGNEE. 
See  Bankrupt,  8. 

ASSIGNMENT. 
See  Covenant,  4. 

ASSUMPSIT. 

1.  J.,  an  attorney,  who  was  accus- 
tomed to  receive  certain  payments 
for  the  plaintiff,  his  client,  went 
from  home,  leaving  B*,  his  clerk, 
at  the  office.  ^.,  in  the  absence 
of  his  master,  received  money 
on  account  of  the  above  dues 
for  the  client  (which  he  was 
authorized  to  do),  and  gave  a 
receipt  signed  **  B.  for  Mr.  J" 
J.  was  in  bad  circumstances  when 
he  left  home,  and  he  never  re- 
turnedy  but  it  did  not  appear  that 
his  intention  so  to  act  was  known 
at  the  time  of  the  payment  to  B. 
B.  afterwards  refused  to  pay  the 
money  over  to  the  client,  and  on 
assumpsit  brought  against  him  for 
money  had  and  received,  it  was 

Held,  that  the  action  did  not 
lie ;  for  that  the  defendant  re- 
ceived the  money  as  the  agent 
of  his  master,  and  was  account- 
able to  him  for  it ;  the  master,  on 
the  other  hand,  being  answerable 
to  the  client  for  the  sum  received 
by  his  clerk ;  and,  therefore,  there 
was  no  privity  of  contract  between 
the  present  plaintiff  and  defendant. 
Stephens,  Clerk,  v.  Badcock,  H. 
2  fV.  4.  354 

2.  Where  the  assignee  of  a  bank- 
rupt is  removed,  and  a  new  one 


appointed,  Queere  whether  a  partv 
having  money  in  his  hands,  which 
he  received  on  account  of  the 
bankrupt*8  estate,  in  the  character 
of  agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received  to  the  use  of  the 
newly-appointed  one  ? 

But  the  former  assignee  having 
been  insane  when  the  money  was 
received:  Held,  that  such  re- 
ceiver was  liable  at  all  events; 
for  he  could  not  be  the  agent  of 
an  insane  person,  and  therefore 
held  the  property  as  a  mere 
stranger.  Stead,  Assignee^  v. 
Thornton,  H.  2  W.  4.     Pace  S57 

3.  A  ship  outward  bound  with 
goods,  being  damaged  at  sea, 
put    into    a  harbour  to  receive 

*  some  repairs  which  had  become 
necessary  for  the  continuance  of 
her  voyage,  and  a  shipwright  was 
engaged,  and  undertook  to  put 
her  into  thorough  repair.  Before 
this  was  completed  he  required 
payment  for  the  work  already 
done,  without  which  he  refused 
to  proceed;  and  the  vessel  re« 
mained  in  an  unfit  state  for 
sailing : 

Held,  that  the  shipwright  might 
maintain  an  action  for  the  work 
already  done,  though  the  repair 
was  incomplete,  and  the  vessel 
kept  from  continuing  her  voyage, 
at  the  time  when  the  action  was 
brought.  Roberts  v.  Haveloch, 
E.2W.4i.  404 

4.  Assumpsit  may  be  maintained  by 
the  owner  of  a  market  for  stallage, 
and  that  without  shewing  any  con- 
tract in  fact  between  him  and  the 
occupier  of  the  stall.  The  Mayor, 
Aldermen^  and  Burgesses  of  New- 
port V.  Saunders,  E.  2  W.  4.    411 

5.  A.  remitted  a  bill  of  exchange  to 
B.,  to  be  paid  to  a  third  person  on 
A,*s  account.  B.  discounted  the 
bill,  but  did  not  pay  over  the  pro- 
ceeds, upon  which  A.  sued  tiim 
in  assumpsit  for  money  had  and 

3  R  2  received : 


received  :  Held,  that  in  this  ac 
a  set-off  was  adniiBsible.  Thorpe 
V.  Thorpe,  E.  2  fV.  *.  Page  580 
6.  A  policy  was  effected  by  A-  upon 
her  own  life  with  an  iauirance 
company  ;  it  was  by  deed,  and 
ecuted  by  three  trustees  of  the 
company.  A.  afterwards  assigned 
it  to  B,,  and  died.  The  money 
due  on  the  policy  was  paid  to  B. 
by  a  check  drawn  by  the  trustees 
on  the  bankers  of  the  company, 
and  he  gave  an  acknowledgment 
of  having  received  the  money  from 
the  trustees.  By  the  deed  ot  trust, 
the  board  of  directors  were  to 
cause  all  monies  belonging  to  the 
company  to  be  deposited  with  the 
bankers  of  the  company,  in  the 
name  of  the  trustees,  and  such 
monies  were  Dot  to  be  withdrawn 
but  for  the  purposes  of  the  com^ 
pany,  and  by  checks  signed  by  the 
trustees,  or  by  three  or  more  di- 
rectors under  some  authority  to 
be  given  by  the  trustees.  After 
tbe  payment  to  B.,  it  was  dis- 
covered that  the  policy  was  void 
on  account  of  fraud  :  Held,  that 
under  these  circumstances,  the 
three  trustees  were  the  proper 
plaintiffi  in  an  action  to  recover 
back  the  money  so  paid  to  B. 
Lefevre  and  Otkm  ».  Boyle,  T. 
SW.i.  877 


ATTACHMENT. 

See  AXBtTXAUENT,  7. 


ATTORNEY.  - 

1.  Ad  attorney,  retained  to  conduct 
a  cause  at  the  assizes,  cannot 
abandon  it,  on  the  ground  of  want 
of  funds,  without  giving  the  client 
reasonable  notice;  and,  therefore, 
where  an  attoroey  so  retained  gave 
notice  to  his  client  on  the  Saturday 
bafore  the  commission  day  (which 
was  on  a  Thurtdatf)  that  he  would 


not  deliver  brie&,  unless  fa 
furnished  with  funds  for  coi 
fees,  and  they  not  being  fura 
counsel  were  not  instructed, 
verdict  passed  against  the  i 
it  was  held,  in  an  action  i 
the  attorney  for  DegligenCf 
the  jury  were  properly  direc 
&nd  for  tbe  plaintiff  if  they  it 
the  attorney  had  not  given  r 
able  notice  to  tbe  client  of 
tention  to  abandon  the 
Huby  V.  BuUt,  Gent.,  H.  2  . 
Pa, 
2.  J.,  an  attorney,  who  was  . 
tomed  to  receive  certun  di 
the  plaintiff,  his  clientt  wen 
home,  leaving  B.,  his  clerk, 
office.  B.,  in  the  absence 
master,  received  money  i 
count  of  the  above  due*  t 
client,  (which  he  was  auth 
to  do,}  and  gave  a  receipt  : 
"  fi.,  for  Mr.  J."  J.  was  i 
circumstances  when  he  left 
and  be  never  returned,  but 
not  appear  that  his  intentioii 
act  was  known  at  the  time  i 
payment  to  B.  B.  afterwai 
fused  to  pay  the  money  over 
client,  and  on  assumpsit  br 
against  him  for  money  bad  a 
ceivcd,  it  was 

Held,  that  the  action  di 
tie;  for  that  the  defendai 
ceived  the  money  as  the  agi 
bis  master,  and  was  accoui 
to  him  for  it ;  the  master,  o 
other  hand,  being  answeral 
the  client  for  the  sum  recelv 
his  clerk ;  aad  there  was  no  p 
of  contract  between  the  pi 
plaintiff  and  defendant.  S(« 
Clerk,  v.  Badeoek,  H.  2  W. 

3.  In  the  city  of  York,  whici 
incorporated  before  the  tii 
memory,  there  had  been  a 
from  very  ancient  times,  hel 
before  the  mayor  and  bailiffi 
after  a  charter  of  Aic.2.,  1 
the  mayor  and  sherifb.     By 


ATTORNEY. 
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law  made  in  the  3  &  4  Philip  and  1 
Mary,  by  a  select  body  of  the  cor- 
poration who  had  immemorially 
made  rules  and  regulations  as  to 
the  practice  of  the  court,  and  who 
had,  at  their  discretion,  selected 
the  persons  admitted  to  practise  as 
attornies  the^e;  it  was  ordered, 
that  from  thenceforth  there  should 
be  no  more  than  four  persons  ad- 
mitted to  be  attornies  in  the 
sheriff's  court,  and  from  that 
time,  it  did  not  appear  that  any 
more  than  that  number  had  ever 
been  allowed  to  practise:  Held, 
that  the  by-law  was  reasonable, 
and  that  the  usage  limiting  the 
number  of  attornies  to  four  was 
sufficiently  ancient  to  satisfy  the 
statute2G.2.  C.23.  <s.  11. 

Semble,  that  a  mandamus  cannot 
issue  to  the  judges  of  an  inferior 
court,  commanding  them,  in  the 
first  instance,  to  admit  an  attorney 
of  K.  B.  to  practise  there;  but 
that  the  mandamus,  if  any  lies, 
must  be  to  examine  whether  he  is 
capable  and  Qualified  to  be  ad- 
mitted, according  to  the  statutes 
2  G.  2.  c.  23.  and  6  G.  2.  c.  27.  The 
King  V.  The  Sheriffs  of  the  City  of 
York,  T.  2  fF.4.  Page  770 

4.  A  party  retained  attornies  to  pro- 
secute an  ejectment  for  Z).,  and 
shewed  them,  as  his  warrant  for  so 
doing,  a  power  of  attorney  pur- 
porting to  be  executed  by  Z). 
The  attornies  believing  it  genuine, 
took  the  cause  to  the  assizes,  but 
were  obliged  to  withdraw  the  re- 
cord. D.,  who  had  been  made 
lessor  of  the  plaintiff,  and  was 
abroad  during  these  proceedings, 
disavowed  them  on  his  return, 
alleging  the  power  of  attorney  to 
be  a  forgery ;  and  the  courts  on 
motion  by  him,  ordered  the  at- 
tornies to  pay  the  costs,  D,  giving 
security  to  repay  them  the  amount 
if  they  should  succeed  in  an  issue 
which  the  court  directed,  and  in 
which  the  attornies  were  to  be 


plaintifls  and  D.  defendant,  to  try 
whether  or  not  the  ejectment  was 
commenced  or  carried  on  with  the 
privity  of  Z).  Doe  dem.  Davies  v, 
Eyion,  T.  2  fV.  4.  Page  785 

AVOWRY. 
See  Pleading,  1. 

BAIL. 
See  Practice,  S. 

BAILIFF. 

By  letters  patent  King  James  the 
First  granted  to  A.^  his  heirs  and 
assigns,  that  he  and  they,  by  his 
or  their  bailiff  or  bailiffs,  for  that 
purpose  by  him  and  them  from 
time  to  time  to  be  deputed,  should 
have  the  full  return  of  all  writs, 
mandates,  and  precepts  within  a 
certain  district,  and  that  no  sheriff 
or  other  officer  of  the  king,  con- 
cerning the  same  returns  within 
the  said  district,  should  in  any 
manner  intermeddle,  &c.,  nor  en- 
ter in  execution  of  the  premises, 
unless  through  the  default  of  the 
bailiff  or  bailiffs  of  the  said,^., 
his  heirs  or  assigns,  or  some  of 
them : 

Held,  that  under  a  grant  con- 
taining this  special  provision,  that 
the  grantee  might  return  writs  by 
his  bailiff  for  that  purpose  de- 
puted, and  an  exception  in  case 
of  default  by  such  bailiff,  the 
bailiff  so  deputed  might  return 
writs  and  mandates  in  his  own 
name ;  but 

Semble,  that  if  there  had  been 
no  such  special  provision  and  ex- 
ception, the  grantee  then  would 
be  bound  to  make  the  return 
eiUier  by  himself  or  his  officer  in 
his  (the  grantee's)  name.  Netiy- 
landi.  Otffe^E.  2  W.^.         6S0 
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BANK- 


BANKING  COMPANY. 
See  EviDBNCB,  13, 14^ 


See  Bill  or  Exchangi.  !■ 

1.  Covensnt  for  rent.  Plea,  that  be- 
fore the  rent  became  due,  the 
defendants  by  deed  ussigned  all 
their  JntereU  in  the  demised  pre- 
mises to  A.B.,  subject  to  the  pay- 
ment of  the  rent,  and  performance 
of  tbe  covenants  contained  in  the 
lease ;  and  that  he,  by  the  assign- 
ment, covenanted  to  pay  the  rent 
and  perform  the  covenants  con- 
tained in  the  lease ;  that  the  de- 
fendants delivered  the  lease  to 
him,  and  that  he  accepted  the 
same,  and  entered  on  the  pre- 
mises by  virtue  of  the  assignment; 
the  plea  then  stated,  that  A.  be- 
came bankrupt,  and  that  the  ar- 
rears  of  rent  accrued  after  the 
date  of  the  comn^ission ;  that  the 
assignee  of  his  estate  declined  the 
lease,  and  that  the  banlcrupt  with- 
in fourteen  days  afler  notice  of 
that  fact,  delivered  up  such  lease 
to  tbe  plaintiff's  devisees  of  the 
reversions : 

Held,  upon  demurrer,  that  the 
plea  was  bad,  inasmuch  as  the 
statute  6  G.  4.  c.  16.  t.lS- Aid  not 
put  an  end  to  the  lease,  but 
merely  discharged  the  bankrupt 
from  any  subsequent  payment  of 
the  rent  or  observance  of  the  co- 
venants.  Manning  v.  Flight  and 
Otkeri,  H.SJF.i.  Page  211 

S.  By  6G.*.  C.16.  j.  126.  a  cerli. 
floated  bankrupt  may  plead  his 
bankruptcy  to  any  action  for  a 
debt  VDJcn  was  provable  under 
the  commission.  By  1. 127.,  if  he 
has  been  bankrupt  before,  and 
does  not  pay  I5t-  in  the  pound 
under  the  second  commission,  his 


person  only  is  protected 

certificate,  and  Vis  future 
vest  in  the  assignees. 

Semble,  that  1. 127.  ext 
caseswhere  the  former  banl 
and  certificate  were  ante 
the  sutute.  But  that  i 
where  applicable,  does  Dot 
a  creditor  to  proceed  «gai 
bankrupt  after  a  aecmid 
cate,  for  a  debt  which  be 
have  proved  under  the  c 
sion.  ,   Rohertion    v.     Sco 

2  jr.*.  R 

3.  Where  the  assignee  of  a  bi 
is  removed,  and  a  new  < 
pointed,  Qusere,  whether  s 
having  money  in  bis  handi 
he  received  on  the  account 
bankrupt's  estate,  in  the  ch 
of  agent  to  the  late  aswig 
liable  in  assumpsit  for  moi 
and  received  lo  the  usa 
newly  appointed  one  P 

But  the  former  assignee 
been  insane  when  the  moo 
received:  Held,  that  such  r 
was  liable  at  all  evenU; 
could  not  be  the  agent  of 
sane  person,  and  therefor 
the  property  as  a  mere  ati 
Step/lent  v.  Badcoek,  H.  '. 

4.  L.  took  a  lease  of  a  mill  w 
forge,  and  bought  the  fix< 
mov^le  implements,  &C., 
was  agreed  that  they  shoi 
delivered  up  at  the  end,  o\ 
sooner  determination  of  tbf 
at  a  valuation,  if  the  lessors 
give  fifteen  months'  notice  o 
desire  to  have  them.  L- 
wards  conveyed  all  bis  iote 
the  premises,  implements,  i 
a  creditor,  in  trustt  if  < 
should  he  made  by  L.  in  ] 
certain  instalments,  to  entei 
and  sell  the  same,  and  satttf 
self  out  of  the  proceeds,  rei 
■ng  the  residue;  and  if  the 
should  require  a  resale  c 
impleneotc,  &c^  tbe  proce 
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such  resale  were  to  go  in  dis- 
charge of  the  debt,  if  unsatisfied. 
L.  made  default,  and  subsequently 
became  bankrupt,  after  which, 
and  during  the  term,  the  creditor, 
who  had  not  before  interfered, 
entered  upon  the  property :  Held, 
on  trespass  brought  by  the  assig- 
nees, that  Zr.  had  at  the  time  of 
his  bankruptcy  the  reputed  owner- 
ship of  the  movable  goods,  but 
not  of  the  fixtures*  Clark  and 
Another^  Assignees^  v.  Crownshaw, 
T.  2  W.  4.  Page  804 

BILL  OF  EXCHANGE. 
See  Statute  of  Limitations,  2. 

L  H.  accepted  a  bill  for  the  ac- 
commodation of  B,  the  drawer, 
who  indorsed  it  over  as  a  security 
for  a  debt,  and  afterwards  became 
bankrupt.  The  indorsee  entered 
into  an  agreement  with  the  as- 
signees for  purchasing  part  of  the 
bankrupt's  property,  and  for  the 
arrangement  of  some  claims  which 
he»  the  indorsee,  had  upon  the 
estate;  and  he  afterwards  gave 
them  a  release  of  all  demands,  no 
mention  being  made,  during  this 
transaction,  of  the  bill,  which  had 
been  dishonored.  He  knew,  at 
the  time  of  the  agreement,  but 
not  when  he  took  the  bill,  that  it 
was  accepted  for  accommodation : 
Heidi  that  notwithstanding  the 
above  release,  the  acceptor  was 
itill  liable  at  the  suit  of  the  in- 
dorsee. HafTtson  v«  Courtauid, 
//.  2  fF'.  4.  S6 

8*  At  gave  a  promissory  note  pay- 
able to  B,  (for  which  A,  had  re- 
ceived no  consideration),  as  a 
security  for  goods  to  be  sold  to 
B,  CD  credit,  and  B,  indorsed 
the  note  over  to  the  creditors. 
B.  afterwards  executed  a  deed  of 
composition  with  the  creditors,  by 
which  be  undertook  to  pay  his 
debt  to  them  by  instalmentii  and 


it  was  stipulated'that  they  should 
not  be  prevented  by  that  arrange- 
ment from  suing  on  any  securities 
which  they  held,  and  that,  on  any 
default  in  paying  the  instalments, 
the  deed  should  be  void :  Held, 
that  the  delay  granted  to  B.  by 
this  agreement  did  not  discharge 
A.  NichQls  and  Another  v.  Nor' 
rist  H.2JV.4f.  Page  41 

S.  A  bill  was  presented  for  accept* 
ance  at  the  office  of  the  drawee, 
when  he  was  absent.  A.,  who 
lived  in  the  same  house  with  the 
drawee,  being  assured  by  one  of 
the  payees  that  the  bill  was  per- 
fectly regular,  was  induced  to 
write  on  the  bill  an  acceptance  as 
by  the  procuration  of  the  drawee, 
believing  that  the  acceptance 
would  be  sanctioned,  and  the  bill 
paid  by  the  latter.  The  bill  was 
dishonored  when  due,  and  the 
indorsee  brought  an  action  against 
the  drawee,  and  on  proof  of  the 
above  facts  was  nonsuited.  The 
indorsee  then  sued  A^  for  falsely, 
fraudulently,  and  deceitfully  re- 
presenting that  he  was  authorized 
to  accept  by  procuration,  and  on 
the  trial  the  jury  negatived  all 
fraud  in  fact : 

Held,  notwithstanding,  that  A, 
was  liable,  because  the  making  of 
a  representation  which  a  party 
knows  to  be  untrue,  and  which  is 
intended,  or  is  calculated  from  the 
mode  in  which  it  is  made,  to  in- 
duce another  to  act  on  the  faith 
of  it,  so  that  he  may  incur  dam- 
age, is  a  fraud  in  Jaw,  and  A* 
must  be  considered  as  having  in- 
tended to  make  such  represent- 
ation to  all  who  received  the  bill 
in  the  course  of  its  circulation. 

Held,  also,  that  A,  could  not 
be  charged  as  acceptor  of  the  bill, 
because  no  one  can  be  liable  as 
acceptor  but  the  person  to  whom 
the  bill  is  addressed,  unless  he  be 
an  acceptor  for  honor.  Polhill  v» 
fVaUer,H.2W.4^  114 

8B4  4.  Abill 


BILL  OF  SALE. 


4.  A  bill  of  exchange  was  drawn  by 
A.  on  B.,  and  indoraed  to  C.  The 
bill  WB*  not  satiified  when  due, 
but  pert  payments  were  afterward! 
made  by  the  drawer  and  acceptor. 
Two  yean  after  it  had  become 
due,  D.  paid  the  balance  to  C. 
the  holder,  and  the  latter  indorsed 
the  bill  and  wrote  a  receipt  on  it  in 
general  terms :  Held,  that  that  re- 
ceipt was  not  conclusive  evidence 
that  the  bill  had  been  satisfied 
either  by  the  acceptor  or  drawer, 
but  that  parol  testimony  was  ad- 
missible to  explain  it ;  and  it  ap- 
pearing thereby  that  D.  paid  the 
bolancet  not  on  the  account  of 
the  acceptor  or  the  drawer,  but 
in  order  to  acquire  an  interest 
in  the  bill  as  purchaser,  it  might 
be  indorsed  by  D.  after  it  became 
due,  so  as  to  give  the  indorsee  all 
the  rights  which  C,  the  holder, 
bad  before  the  indorsement,  and 
Buch  indorsee  might  therefore  re- 
cover frora  the  drawer  the  balance 
unpaid  by  him.  Graves  v.  Key  and 
Another,  H.  2  /r.4.        Page  313 

5.  The  veodee  of  goods  paid  for 
them  by  a  bill  of  exchange  drawi 
by  him  on  a  third  person,  an< 
after  it  had  been  accepted,  thi 
vendor  altered  the  time  of  pay 
roent  mentioned  in  the  bill,  and 
thereby  vitiated  it :  Held,  that  by 
■o  doing  he  made  the  bill  his  own, 
and  caused  it  to  operate  as  a  sa- 
tisfaction  of  the  original  debt,  and 
consequently  that  he  could  not 
recover  for  the  goods  sold.  Al- 
derspn  v.   Langdale,   E.  2  W.  4. 


BILL  OF  LADING. 

Set  CoHaiONOR  AND  COHSIOHIE,  1. 

BILL  OF  SALE. 

A'  beiDg  indebted   ta  B.  in    t)ie  I 
■um  M  V3t>  for  goodi,  applied  for  I 


a  further  supply  upon  crei 
for  a  loan.  B.  refused  ti 
either  without  security; 
was  then  agreed  that  A. 
give  a  bill  of  sale  of  his 
hold  furniture  and  fixtur 
that  B.  should  give  him  cr 
20CV.  on  that  security, 
the  bill  of  sale  was  execu 
upon  the  faith  of  such  agr 
advanced  to  A,  QMl.  in 
and  goods ;  and  afterwai 
the  8ih  of  il/a^  1828,  ^.  ei 
a  bill  of  sale,  whereby, 
sideration  of  the  debt  of  I' 
bargained  and  sold  to  B. 
[A.'k)  household  goods  a 
niture,  &c.,  with  a  proviso: 
A.  should  pay  the  100/.  bj 
ments,  the  first  of  which  wi 
due  on  the  7th  of  June,  tt 
should  be  void  ;  hut  in  de 
payment  of  any  of  the  insti 
at  the  times  appointed,  it 
be  lawful,  although  no  adi 
should  be  taken  of  any  p 
default,  for  B.  to  enter  up 
premises,  and  take  possess! 
sell  off  the  goods.  There 
further  proviso,  that  unti 
default  it  should  be  lawful 
to  keep  possession  of  thei 
1823  A.  had  given  a  wan 
attorney  to  C.  and  D,  as  « 
for  a  debt  of  HOW.,  and  tt 
November  1828,  entered  up 
ment,  and  sued  out  a  fi.  fa., 
which  the  sheriff  seized  the  { 
Held,  in  trespass  brought 
against  the  slieriff,  that 
these  circumstances,  the  1 
sale  was  not  fraudulent  by  i 
of  A^t  having  continued  It 
session. 

Sembte,  that  after  a  cc 
ance  of  goods  and  chattelat 
of  possession  does  not  com 
fraud  as  against  creditors, 
only  evidence  of  it.  Mart 
v.BoQtk,E.2tV.i,.        Paij 
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BOND. 

See  Insolvent  Act.    Annuity,  4. 

An  instrument  executed  in  a  foreign 
port  by  the  master  of  a  ship,  re- 
citing, that  his  vessel  bound  to 
London  had  received  consider- 
able damage,  and  that  he  had 
borrowed  1077/.  to  defray  the  ex- 
pences  of  repairing  her,  proceeded 
as  follows  :  —  "I  bind  myself,  my 
ship,  her  apparel,  tackle,  &c.,  as 
well  as  her  freight  and  cargo,  to 
pay  the  above  sum,  with  12/.  per 
cent,  bottomry  premium ;  and  I 
further  bind  myself,  said  ship,  her 
freight  and  cargo,  to  the  payment 
of  that  sum,  with  all  charges  there- 
on, in  eight  days  afler  my  arrival 
at  the  port  of  London  ;  and  I  do 
hereby  make  liable  the  said  vessel^ 
herjrtight  and  cargo,  xoheiher  she 
do  or  do  not  arrive  at  the  port  of 
London,  in  preference  to  all  other 
debts  or  claims,  declaring  that 
this  pledge  or  bottomry  has  now, 
and  must  have  preference  to  all 
other  claims  and  charges,  until 
such  principal  sum,  with  12/.  per 
cent,  bottomry  premium,  and  all 
charges,  are  duly  paid :" 

Held,  upon  error,  that  this  was 
an  instrument  of  bottomry,  for  an 
intention  sufficiently  appeared 
from  the  whole  of  it,  that  the 
lender  should  take  upon  himself 
the  peril  of  the  voyage  ;  that  the 
words  my  arrival,  must  be  under- 
stood to  mean  my  ships  arrival, 
and  that  the  words, "  I  make  liable 
the  said  vessel,  her  freight  and 
cargo,  whether  she  do  or  do  not 
arrive  at  London, "  were  intended 
only  to  give  the  lenders  a  claim 
on  the  ship,  in  preference  to  other 
claims,  in  case  of  the  ship's  arrival 
at  some  other  than  the  destined 
port,  and  not  to  provide  for  the 
event    of  a   loss   of  the    ship. 


Simonds  and  Another  v.  Hodgson^ 
H.  2fV.^.  Page  50 


BOTTOMRY. 


J 


See  Bond. 


BRIDGE. 

1.  By  the  statute  43  G.  S.  c.  59.  s.  5. 
no' bridge  thereafter  to  be  built  in 
any  county,  by  or  at  the  expence 
of  any  individual  or  private  per- 
son, body  politic  or  corporate,  shall 
be  deemed  a  county  bridge,  unless 
erected  in  a  substantial  and  com- 
modious manner,  under  the  direc- 
tion or  to  the  satisfaction  oC  the 
county  surveyor,  &c. 

Trustees  appointed  by  a  local 
turnpike  act  are  individuals  or 
private  persons  within  the  mean- 
ing of  this  statute  ;  and,  therefore, 
a  bridge  erected  by  such  trustees 
after  the  passing  of  the  statute, 
but  not  under  the  direction,  or  to 
the  satisfaction  of  the  county  sur- 
veyor, &c.  is  not  a  bridge  which 
the  inhabitants  of  the  county  are 
liable  to  repair.  The  King  v. 
The  Inhabitants  of  the  County  of 
Derby,  H.  2W.^.  147 

2.  To  an  indictment  against  the  in- 
habitants of  a  county  for  the  non- 
repair of  a  foot  bridge,  they 
pleaded  that  it  was  parcel  of  a 
carriage  bridge  which  A,  B.  was 
bound  to  repair  ratione  tenurse. 
Replication  admitted  the  liability 
of  A,B.  to  repair  the  carriage 
bridge,  but  denied  that  the  foot 
bridge  was  parcel  of  the  same; 
whereupon  issue  was  joined.  The 
evidence  was,  that  the  carriage 
bridge  mentioned  in  the  plead- 
ings had  been  built  before  1119, 
and  that  certain  abbey  lands  had 
been  ordained  for  the  repairs  of 
the  same,  and  the  proprietors  of 
those  lands  (of  which  those  men- 
tioned to  be  held  by  A*  B.  were 

part) 


CERTIORARI. 


part)  had  always  repaired  the 
bridge  ID  built. 

In  1736.  the  IruBteet  of  a  turn- 
pike road,  witli  the  content  of  a 
certain  Dumber  of  the  proprietors 
of  the  abbey  land*,  constructed  a 
wooden  foot  bridge  along  the  out- 
side of  the  parapet  of  the  carriage 
bridge,  partly  connected  with  it 
by  brick-work  and  iron  pins,  and 
partly  resting  on  the  stone-work 
of  the  bridge  i 

Held,  that  this  (being  the  foot 
bridge  mentioned  in  the  indict- 
ment} was  Dot  parcel  of  the  car- 
riage bridge  which  A.B.  was 
bound  by  tenure  to  repair  ;  and, 
consequeatly,  that  the  couDty  was 
liable  to  repair  the  foot  bridge. 
7>«  Kingv.  The  Inkabitanti  of 
Middletex,  H,  2  fT.  4.    Page  201 


BY-LAW. 


CARRIER. 
See  Insurance,  S. 

CERTinCATE. 

■  See  Settlembnt  by  Hikiko  amd 
Service,  2. 

CERTIORARI. 

1.  The  statute  ]3G.  2.  c.  18.  t.5. 
requires  that  the  party  suing  forth 
any  certiorari  shall  hare  given 
notice  thereof  to  the  justices 
whose  order   '     ' 


instance  of  any  but  the  party  who 
gave  such  notice,  although  he 
avowedly  drops  the  proceed ingj 
aDd  although  it  is  too  late  to  give  a 
fresh  notice.  The  King  v.  TfieJus- 
ticet  of  Kent,  H.  2  IT.  i.  250 
i.  A  notice  to  justices  of  a  luotian 
to  be  nade  for  s  certiorari  "  on 


behalf  of  the  churchwarc 
overseers  of  5.,"  if  sigued 
one  churchwarden,  is  doi 
cieut  notice  by  "  the  c 
parties  suiog  forth  *'  to 
within  the  statute  13  G 
1. 5.  The  King  v.  The  Ji 
CamhridgeAire,  T.  2  IT.  • 
P 

CHANCERY  SUIT 
See  ExECQTioK,  1. 

CHARITABLE  INSTITI 
See  Rate,  6. 

CHARTER. 

See  COBPOBATtOK,  ] 

CHARTER-PARTI 
See  Freight,  1. 

CHURCH. 
See  Rate,  6. 

CLAY  MINES. 
See  Rate,  4. 

CLAUSE  OF  RE-ENl 
See  CovEKAMT,  3. 

CLERK  TO  GUARDIA 
POOR. 


CODICIL. 
See  Dbvibk,  S. 

COGNOVIT. 
See  ExscDTioir,  1. 
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COLLEGE. 
See  Rats,  2. 

COMPOSITION  DEED. 
See  Bill  of  Exchange,  2. 

COMPROMISE. 
See  Covenant,  4. 

CONDITION. 

See  Execution. 

CONSEQUENTIAL  DAMAGE. 
See  Action  on  the  Case,  2. 

CONSIGNOR  AND  CON- 
SIGNEE. 

A  consignee  (not  the  owner)  of 
gooda,  receiving  them  in  pur- 
suance of  a  bill  of  lading,  whereby 
the  ship-owner  agrees  to  deliver 
tl^em  to  the  consignee  by  name, 
he  paying  freight,  is  not  liable  for 
general  average,  although  he  has 
had  notice  before  he  received  the 
goods,  that  they  have  become 
subject  to  the  charge. 

Seroble,  that  he  would  be  so 
liable,  if  the  consignor  had,  by  the 
bill  of  lading,  made  the  payment 
of  general  average  a  condition 
precedent  to  the  delivery  of  the 
goods.  Scaife  v.  Tobin,  E.  2  IV.  4. 

Page  523 

CONSTABLE. 

By  an  act  of  parliament  for  paving, 
lighting,  and  watching  the  streets 
of  a  parish,  the  rector,  church- 
wardens, overseers  of  the  poor, 
and  vestrymen  were  appointed 
trustees  for  putting   the  act  in 


execution.  By  a  subsequent  act 
the  trustees  appointed  to  put  the 
first  act  in  execution  were  appoint- 
ed trustees  for  executing  that  act, 
and  the  said  trustees,  or  any 
thirteen  or  more  of  them,  were 
authorized  to  elect  four  constables 
for  the  parish  annually  :  Held, 
that  the  presence  of  the  rector  at 
a  vestry  for  the  election  of  a  con- 
stable was  not  necessary,  if  thir- 
teen other  trustees  were  present. 

The  trustees  appointed  four 
constables  for  the  year,  on  the 
21st  December  1829.  One  of  the 
persons  so  appointed  having  in 
March  1830  removed  from  the 
parish,  and  given  notice  of  his  re- 
moval to  the  trustees,  they  elected 
another :  Held,  that  the  trustees, 
having  so  appointed  the  four  con- 
stables for  tne  year,  might  also,  on 
the  removal  from  the  parish  of  one 
of  the  persons  so  appointed,  elect 
another  person  in  his  stead;  for 
that  they  were  not  functi  officio, 
and  were  the  proper  persons  to 
supply  the  vacancy. 

By  the  custom  of  the  city  of 
London^  all  persons  appointed 
constables  on  Saint  Thomas's  Day 
attend  at  Guildhall  on  Plough 
Monday,  and  are  sworn  by  the 
registrar,  and  those  who,  when 
vacancies  occur,  are  appointed  at 
any  other  period  of  the  year,  are 
sworn  in  before  the  registrar  at 
the  Lord  Mayor's  court  office: 
Held,  that  the  custom  applied  to 
all  constables  in  the  cityot  London, 
in  whatever  manner  appointed, 
and  that  a  party  elected  constable 
by  the  trustees  under  the  local 
act  was  bound,  afler  notice,  to 
attend  at  the  Lord  Mayor's  court 
office  to  be  sworn  in. 

Indictment  charged  that  the 
defendant  being  elected  to  the 
office  of  constable,  had  neglected 
and  refused  to  take  upon  himself 
the  execution  of  the  office*  The 
proof  was  that  he  refused  to  take 

the 


HI 


CORPORATION. 


the  oath  of  office  :  Held,  that  ttiat 
was  primft  facie  evidence  of  a  re- 
fusal to  lake  upon  hiniBelf  the  exe- 
cution  of  the  office: 

Held,  algo,  on  motion  in  arrest 
of  judgment,  that  the  indictment 
charged  an  offence,  by  alleging 
that  the  defendant  had  wholly  ne- 
glected and  refused  to  take  on 
himself  the  execution  of  the  office, 
and  that  it  was  not  necessary  to 
state  that  he  had  refused  to  be 
sworn.  Tkt  King  t.  Brain,  E. 
2  mi.  Page  614 

COPYHOLD. 
See  Skttlbment  by  Estate,  3. 
An  heir  at  law  may  devise  a  copy- 
hold estate  descended  to  him, 
without  having  been  admitted,  and 
without  previous  payment  of  the 
lord's  fine,  where  due  on  ad- 
mission. Bight  T.  Banki,  T. 
2  fV.  4.  66* 


CORPORATION. 

1.  By  letters  patent,  the  king  grant- 
ed to  the  mayor  and  burgesses  of 
Lyme  Regit,  liie  borough  or  town 
so  called,  and  also  the  pier,  quay, 
or  cob,  with  all  liberties  and  pro- 
fits, ^c.  belonging  to  the  same, 
and  remitted  also  twenty-seven 
marks  of  their  ancient  rent,  pay- 
able to  the  king;  and  he  willed, 
that  the  mayor  and  burgesses,  and 
their  successors,  all  and  singular 
the  buildings,  banks,  sea  shores, 
Ac-f  within  the  said  borough,  or 
thereto  belonging,  or  situate  be- 
tween the  same  and  the  sea,  and 
also  the  said  pier,  &c.,  at  their 
own  costs  and  charges  thenceforth 
for  ever,  should  repair,  maintain, 
and  support,  as  often  as  it  should 
be  necessary! 

Held,  first,  that  the  mayor  and 
burgesses  of  Lyme  having  accept- 
ed the  chaiter,  became  legally 


bound  to  repair  the  b 
banks,  sea  shores,  and  mo 
Secondly,  that  this  ol 
beine  one  which  concei 
public,  an  indictment  W' 
in  case  of  non-repair,  agi 
mayor  and  burgesses  for  I 
neral  default,  and  an  ai 
the  case  for  a  direct  and 
lar  damage  sustained  in 
quence  by  an  individua 
Mayor  and  Burgeuet  i 
Regit  V.  Henley,  £iq,  (i, 
H.  2  W.  4. 
2.  A  gas  light  company  wi 
porated  by  act  of  pai 
which  provided  that 
shareholders  should  be  i. 
and  as  such  should  use  the 
seal,  manage  the  affain 
company,  lay  out  money,  | 
lands,  &c.,  and  make  com 
lighting  and  for  the  sale  ■ 
rials.  The  company  v 
powered  to  make  by-lax 
teal  for  its  government, 
regulating  the  proceeding 
directors,  officers,  servai 
At  a  meeting  of  the  con 
resolution  was  passed,  m 
teal,  that  a  remuneration 
he  allowed  to  every  dire 
his  attendance  on  courts, 
tees,  &C.,  viz.  one  guinea 
time; 

Meld,  that  a  director  « 


:nded   > 


,    &C.,    CO 


for  p; 

according  to  the  above  re< 
for  that  it  was  not  a  by-lai 
the  statute,  nor  a  contract 
could  have  been  available 
the  directors  or  any  of  tl 
their  attendances,  and  th< 
tors  could  not  be  coneid 
servants  to  the  company, 
such,  entitled  to  remuneri 
their  labour  according  to  ii 
Quiere,  whether  a  com| 
borporated  for  the  purposi 
nufacturing,  can  contract 
wise  than  under  seal,  for 
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work,  aod  the  supply  of  goods  for 
carrying  on  the  business.  Dun" 
ston  and  Clarke  v.  The  Imperial 
Gas  Light  and  Coke  Company ^  H. 
2  fV.  4.  Page  125 

3.  By  a  charter  of  Queen  Elizabeth^ 
the  corporation  of  the  Trinity 
House  of  Hull  are  authorized  to 
take  certain  duties  **  in  the  port  of 
the  town  of  Kingston^upon-HuU, 
and  in  all  places  within  the  limits 
and  liberties  thereof,  that  is  to 
say,  in  all  havens,  creeks,  and 
other  places  where  our  customer  of 
Hull  by  virtue  of  his  office  hath 
any  authority  to  take  any  custom" 
&c. ;  and  they  are  also  empowered 
to  exercise  jurisdiction  over  cer- 
tain disputes  arising  within  the 
same  limits  and  liberties ;  and 
moreover,  to  forbid  any  mariner 
of  the  port  of  Hull  or  the  said 
limits,  to  take  charge  as  pilot  of 
any  ship  to  cross  the  seas^  except 
such  as  shall  be  first  examined  by 
them,  whom,  if  they  find  sufficient, 
they  shall  receive  into  their  guild, 
and  give  him  a  writing,  signifying 
the  countries,  coasts,  and  places 
for  which  he'  shall  be  so  found 
sufficient ;  and  they  are  authorized 
to  punish  any  person  who  shall 
take  charge  upon  him  as  pilot  to 
cross  the  seas  without  their  allow- 
ance. 

The  limits  in  question  extended 
many  miles  up  the  Humber  and 
river  Ouse.  Goole,  a  place  within 
those  limits,  situate  on  the  Ouse^ 
and  where  the  customer  of  Hull 
had  formerly  exercised  jurisdic- 
tion, was  constituted  a  port  in 
1828.  Till  after  that  time  the 
Trinity  House  had  never  licensed 
pilots  to  take  charge  of  vessels 
upon  the  Ouse^  or  the  Humber 
above  HuU  Roads,  and  they  had 
on  one  or  two  occasions  refused  to 
interfere  with  the  pilotage  of  those 
parts  :  but  they  had  exercised  the 
other  powers  given  by  the  charter, 
both  on  the  Humber  and  on  the 


Ouse  beyond  Goole.  Before  the 
erection  of  that  port  scarcely  any 
foreign  trade  was  carried  on  with 
places  above  Hull  Roads : 

Held,  that  the  power  given  by 
the  charter  to  license,  &c.  in  all 
places  where  the  customer  of  HuU 
had  authority  to  take  custom,  ex- 
tended over  all  the  limits  within 
which  the  customer  mieht  so  act 
at  the  time  when  the  charter  was 
granted,  and  was  not  confined  to 
the  jurisdiction  of  the  customer 
for  the  time  being  :  consequently 
that  Goole,  though  now  an  inde- 
pendent port  as  to  customs,  was 
still  subject  to  the  charter  in  re- 
spect of  the  licensing  of  pilots. 

Held  also  that,  under  the  above 
circumstances,  the  forbearance  of 
the  corporation  in  former  times  to 
license  pilots  above  HuU  Roads 
could  not  affect  their  right  to  en- 
force  the  charter  on  this  head, 

.    when  it  became  necessary. 

Held  further,  that  it  was  not 
requisite,  by  the  terms  of  liie 
charter,  that  every  licence  should 
be  for  crossing  the  seas ;  but  that 
the  corporation  might  grant  a 
more  limited  licence;  as  tiom 
Goole  to  HuU  Roads. 

Sect.  6.  of  the  general  pilot  act, 
6  G.  4.  c,  125.,  which  enacts,  that 
it  shall  be  lawful  for  the  Trinicj 
Houses  of  Hull  and  Netocastle  to 
appoint  sub-commissioners  of  pi- 
lotage to  examine  and  license 
pilots,  is  permissive  and  not  im- 
perative. Beilby  qui  tarn  v 
Raper,  H.  2  fV.  i.  Page  284 

4.  In  the  city  of  York,  which  was  in- 
corporated before  the  time  of 
memory,  there  had  been  a  court 
from  very  ancient  times  held  first, 
before  the  mayor  and  baiiifis,  and 
after  a  charter  of  Ric.  2.,  before 
the  mayor  and  sheriffs.  By  a  by- 
law made  in  the  3  &  4  Philip  and 
Maryy  by  a  select  body  of  the 
corporation,  who  had  made  rules 
nnd  regulations  as  to  the  practice 

of 
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certain  premises,  and  that  CD, 
had  contracted  to  purchase  thero, 
A.  B.  appointed  and  conveyed 
them  to  the  use  of  C.  Z).,  his 
heirs,  &c.9  and  covenanted  that 
the  power  in  A,B.  was  then  in 
force,  and  not  executed ;  and  also- 
that  he.  A,  B.,  then  had  in  him- 
self good  right,  title,  power,  and 
authority  to  limit  and  appoint, 
and  to  grant,  bargain,  sell,  &c. 
the  premises  to  the  said  uses ; 
and  further  that  the  premises 
should  be  held  and  enjoyed  to 
the  said  uses,  without  the  let  or 
interruption  of  A.  B.,  or  any 
claiming  under  or  in  trust  for 
him ;  and  also  for  further  as- 
surance by  A.  B.9  and  all  so 
claiming:  Held,  that  the  second 
covenant  was  absolute  for  good 
title  against  all  persons,  and  not 
to  be  qualiBed  by  reference  to 
the  other  covenants,  inasmuch  as 
there  were  no  words,  either  in 
the  second  covenant  itself,  or  in 
preceding  or  subsequent  ones,  to 
connect  it  with  them.  Smith  v. 
Comjdou  and  Others^  H.  2  W.  4. 

Page  1 89 

&  Proviso  in  a  lease,  giving  power 
of  re-entry  if  the  lessee  *'  shall 
do  or  cause  to  be  done  any  act, 
matter,  or  thing  contrary  to  and 
in  breach  of  any  of  the  cove- 
nants,** does  not  apply  to  a  breach 
of  the  covenant  to  repair,  the 
omission  to  repair  not  being  an 
act  done  within  the  meaning  of 
the  proviso.  Doe  dem.  Sir  W, 
Abdy  V.  Sievensy  H.  2  JV.  4.    299 

3.  A  lease  contained  a  covenant, 
among  others,  that  the  tenant 
should  not  carry  any  hay,  &c.  off 
the  premises,  under  a  penalty  of 
5L  per  ton,  and  a  clause  followed 
which  enumerated  all  the  cove- 
nants except  the  above,  and  pro- 
vided, that  upon  breach  of  any  of 
the  covenants  the  lessor  might  re- 
enter: Held,  that  the  penalty  of 
5L  did  not  prevex^t  the  clause  of 


re-entry  from  applying  to  the 
above  covenant,  the  words  of  the 
proviso  being  large  enough  to 
comprehend  it.  Doe  dem.  An^ 
trobus  V.  Jepson  and  Another^  E. 
2  fV.  4.  Page  402 

4.  The  defendant  conveyed  pre- 
mises to  the  plaintiff,  and  cove- 
nanted for  ffood  title.  An  action 
of  formedon  was  afterwards 
brought  against  th^  plaintiff  by 
a  party  having  better  title,  and 
the  plaintiff  compromised  it  for 
550/.: 

Held,  that  the  plaintiff,  in  an 
action  for  the  breach  of  covenant^ 
might  recover  the  whole  sum  so 
paid,  and  his  costs  as  between 
attorney  and  client,  in  the  com- 
promised suit,  though  he  had 
given  no  notice  of  that  suit  to 
the  defendant.  For  in  an  action 
on  a  general  guarantee,  the  only 
effect  of  such  want  of  notice  to 
the  indemnifying  party  is  to  let 
in  proof  on  his  part,  that  the 
compromise  was  improvidently 
made,  and  it  lies  on  him  to 
establish  that  fact,  which  was  not 
done  in  the  present  case.  Smith 
V.  Compton  and  Others^  EsecutorSt 
E:2fV.^.  407 

5.  A  lease  was  granted  in  1759  for 
ninety -nine  years,  if  certain  parties 
should  so  long  live.  The  lessees 
in  1818  demised  the  premises  to 
P.  for  sixty-two  years,  from  the 
25th  of  March  1821,  if  their  in- 
terest  should  so  long  continue, 
subject  to  a  rent  of  42/*  and 
various  covenants,  with  a  proviso 
for  re-entry  in  case  of  default. 
P.  had  already  the  reversion  in 
fee,  subject  to  a  mortgage  granted 
by  him  before  the  last-mentioned 
demise.  By  lease  and  release 
executed  in  1820,  to  which  the 
mortgagee  was  a  party,  P.  in 
consideration  of  a  sum  of  money 
(part  of  which  went  to  discharge 
the  mortgage),  conveyed  the  pre- 
mises in  fee  to  a  purchaser,  to 

whom 
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whom  the  mortgagee  also  Buigned 
his  term ;  nod  it  was  stipulated 
that  the  purchaser  should  retain 
300/.  of  the  purchase-money,  upon 
trust  that  if  P.  should  pay  the 
42/-  rent,  and  perform  the  cove- 
nants contained  in  the  lease  of 
1816,  the  purchaser  should  pay 
over  to  him  the  300/.  at  the  ex* 
piration  of  the  terra,  or  extinguish- 
ment of  the  lease  ot  1759,  and 
interest  in  <he  mean  time ;  Held, 
that  the  deed  of  1818  was  an 
assignment  of  all  the  interest  of 
the  then  lessees  to  P.,  and  that 
by  the  conveyance  of  1820  that 
interest,  as  well  as  tlie  reversion 
in  fee,  passed  to  the  purchi 
and  (the  mortgage  being  at  the 
same  time  put  an  end  to)  the  term 
became  merged  in  the  inherit- 
ance ;  and,  consequently,  that  as 
soon  as  the  term  became  vested 
in  the  purchaser,  P.  was  dis- 
charged from  the  rent  and  cove- 
nants, and  entitled  to  the  300/. 
Thorn  v.  Woidfxtnhe,  E.  2  W.  4- 
Page  586 


Set  E  VI  DEN 
By  ancient  c 
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ENCB,  8.  Makdamus,  2 
I  selec 


vestry 
was  lo  consist  of  the  rector, 
churchwardens,  and  those  who 
had  aerved  the  office  of  upper 
churchwarden,  and  other  parish- 
ioners, to  be  elected  by  the  vestry- 
men. The  practice  in  modern 
times  had  been  to  elect  as  vestry- 
men those  parishioners  only  who 
had  been  fined  for, not  serving  the 
office  of  upper  churchwarden ; 
Held,  that  they  were  good  vestry- 
men. 

By  the  custom  of  the  city  of 
London,  all  persons  appointed 
coostablesonSain/  Thomnt's  Day, 
attend  at  Guildhall  on  Plough- 
Mondai/,  and  are  sworn  by  the 
registrar,  and  those  who,  when 
vacancies  occur,  are  appointed  at 
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any  other  period  of  the  jt 
sworn  in  before  the  regis 
the  lord  mayor's  court 
Held,  that  that  custom  apf 
all  constables  in  the  city  o 
don,  in  whatever  maont 
pointed.  Tke  King  r, 
E.2ir.i.  Pi 

DAM. 
5m  Rate,  1. 


See  Annuity,  2.     Bill  of 
Covenant,  1. 


DETERMINATION  OF  i 
See  Evidence,  5. 


See  CoPTH^LD,  1. 

I.  Devise  of  '•  all  my  met 
situate  at,  in,  or  near  a 
called  Sni>  HUl,  in  SA 
which  I  lately  purchased 
Duke  of  Norfolk't  trustees.' 
testator  had  four  houses  in 
fold,  about  twenty  yarda 
6'ni^  Hill,  and  two  houses 
400  yards  from  it,  in  a  place 
Giirallar  Street,  also  in  the 
of  Shfffitld.  He  purchas 
the  houses  by  one  conve' 
and  redeemed  the  land-taj 
all  by  one  contract.  He  h 
other  houses  in  Shield  ^ 

Held,  that  the  terms  *'  at, 
near  Snig  Hill,"  did  not  ap 
the  houses  in  GihraUar  S 
and  [hat,  there  being  four  I 
which  answered  all  the  ter 
the  devise,  it  must  be  undei 
as  meant  to  pass  those,  an 
the  two  to  which  only  part  < 
description  applied.  Ax 
Athfarth   t.    Bower,    E.    S 
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2.  Testator  derised  all  his  real 
estates  in  Jamaica^  and  all  the  re- 
sidue of  his  real  estates,  to  trus- 
tees in  fee,  for  the  benefit,  ulti- 
mately, of  his  heirs  at  law.  By  a 
codicil  he  bequeathed  to  another 
party  1200^.  (the  amount  of  a  bond 
debt),  and  further  devised  as 
follows : — '<!  also  bequeath  to  him 
my  chambers  in  Albany^  for  which 
I  paid  600  guineas,  with  all  my 
furniture,  except  such  articles  as 
I  may  particularly  except  from 
this  donation."  The  testator  had 
bought  the  fee  simple  of  these 
chambers  (of  which  he  died  seised) 
for  600  guineas;  and  he  had  no 
other  chambers  in  Albany  :  Held, 
that  the  devisee  under  the  codicil 
took  only  a  life  estate.  Doe  dem. 
Sevoell   V.    Parratt,   E.  2  IV.  4. 

Page  469 

S,  Testator  being  seised  in  fee  of  the 
premises  after  mentioned,  devised 
as  follows: — '<  I  give  and  bequeath 
to  my  wife  my  freehold  estate 
called PouncettSf  during  her  natural 
life.  I  give  to  my  son  Richard, 
my  heir,  after  the  death  of  my 
wife,  lOl.  Item,  all  the  above  be^ 
queathed  landSf  goods,  and  chat- 
tels, after  the  death  of  my  wife, 
I  give  and  devise  to  my  son 
Richards  to  my  son  Thomas^  to 
my  son  Robert,  and  to  every  other 
of  my  children  then  in  being, 
share  and  share  alike,  equally  to 
be  parted  between  them  : "  Held, 
that  under  this  devise  the  children 
only  took  life  estates  in  their  re- 
spective shares,  after  the  death  of 
tne  wife.  Doe  dent.  Norris  and 
Others  v.  Tucker,  E.  2  fV.  4-.   473 

4. «/.  C.  devised  a  dwelling-house  to 
his  brother  and  sister  for  their 
lives,  and  the  life  of  the  survivor, 
and  after  their  decease  to  John  H,, 
E.  C,  and  S.  i/.  (their  children), 
share  and  share  alike,  they  paying 
out  of  the  same  unto  four  persons 
therein  named,  the  sum  of  10/., 
to  be  paid  to  them  when  they 
Vol,  in. 


should  attain  their  several  ages  of 
twenty-one  years,  by  the  testator's 
executrixes;    and  he    appointed 

E.  C.  and  J.  H.,  two  of  the  de- 
visees in  remainder,  his  execu- 
trixes; Held,  that  the  10/.  was  a 
charge  on  the  devisees  in  re- 
mainder in  respect  of  the  estate* 
and  that  they  took  a  fee.  Doe  dem. 
Thorn  v.  Phillips,  T.  2  W.  4.. 

Page  753 

5.  Testator  devised  lands  to  trustees, 

and  the  survivor  of  them,  and  the 

heirs  of  such  survivor,  in  trust  for 

F.  IV,,  then  an  infant,  till  he 
should  arrive  at  the  age  of  twenty- 
one  years,  upon  his  legally  taking 
and  using  the  testator's  surname ; 
and  then,  upon  his  attaining  such 
age,and  taking  that  name,habendum 
to  him  for  life ;  and^om  and  after 
his  decease,  to  hold  to  the  trustees, 
and  the  survivor  of  them ;  and  the 
heirs  of  such  survivor  to  preserve 
contingent  remainders,  in  trust  for 
the  heirs  male  of  F.  W.  taking  the 
testator's  name,  and  the  heirs  and 
assigns  of  such  male  issue  for  ever; 
but,  in  default  oi  such  male  issue, 
then  over :  Held,  that  the  trustees 
did  not  take  the  legal  estate  in  the 
lands  devised,  but  that  F.  W.  took 
a  legal  estate  tail  in  them  on  his 
coming  of  age,  and  adopting  the 
testator's  surname.  Nash  and 
Others  v.  Coates,  T.  2  W.  4..    839 

DISTRESS. 

See  Executor,  5.    Reflbvin,  1. 

The  42  G.  3,  c.  1 16.  s.  69.  authorizes 
bodies  corporate  for  the  purpose 
of  redeeming  land  tax  charged  on 
their  lands,  under  the  restrictions 
therein  mentioned,  to  sell  and 
convey  any  lands  whereof  they 
shall  be  in  actual  possession,  or 
entitled  beneficially  to  the  rents 
or  profits,  or  the  fee  simple  or 
inheritance  of  any  lands  belonging 
to  them  which  shall  have  been  or. 

3S  shall 
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See  Bridge,  2.  Covenant,  4. 
Highway,  2.  Hundred,  Action 
AGAINST,  1.  Pleading,  3. 4. 6. 
Stamp,  1.  Statute  of  Limit- 
ations, 2. 

1.  A  notice  to  produce  deeds  was 
served  on  defendant's  attorney  in 
Essex  on  Saturday,  the  commis- 
sion day  of  the  assizes  being 
Monday;  the  attorney  went  to 
London  and  fetched  them.  A 
notice  was  served  on  the  Monday 
evening  to  produce  another ^deed. 
The  attorney  stated  he  had  been 
to  town  to  fetch  the  deeds;  and 
if  the  plaintiff  would  pay  the  ex- 
pence  of  sending  for  this  from 
town,  where  it  was,  it  should  be 
had.  No  offer  to  pay  was  made, 
and  the  trial  was  on  Thursday: 
Held,  that,  under  these  circum- 
stances, the  plaintiff  was  not  en- 
titled to  give  secondary  evidence 
of  the  last-mentioned  deed.  Doe 
dem.  Curtis  v.  Spitty,  H.  2  W,  4. 

Page  182 

2.  Indictment  charged  the  defend- 
ant with  keeping  certain  enclosed 
lands  near  the  king's  highway  for 
the  purpose  of  persons  frequent- 
ing the  same  to  practise  rifle 
shooting,  and  to  shoot  at  pigeons 
with  fire-arms ;  and  that  he  un- 
lawfully and  injuriously  caused 
divers  persons  to  meet  there  for 
that  purpose,  and  suffered  and 
caused  a  great  number  of  idle 
and  disorderly  persons,  armed 
with  fire-arms,  to  meet  in  the 
highways,  &c.,  near  the  said  in- 
closed grounds,  discharging  fire- 
arms, making  a  great  noise,  &c., 
by  which  the  king's  subjects  were 
disturbed  and  put  in  peril. 

At  the  trial  it  was  proved  that 
the  defendant  had  converted  his 
premises,  which  were  situate  at 
BayswateTy  in  the  county  of  Mid' 


dlesex,  near  a  public  highway 
there,  into  a  shooting  ground, 
where  persons  came  to  shoot  with 
rifles  at  a  target,  and  also  at 
pigeons ;  and  that  as  the  pigeons 
which  were  fired  at  frequently 
escaped,  persons  collected  outside 
of  the  ground  and  in  the  neigh- 
bouring fields,  to  shoot  at  them  as 
they  strayed,  causing  a  great  noise 
and  disturbance,  and  doing  mis- 
chief by  the  shot :  Held,  that  the 
evidence  supported  the  allegation, 
that  the  defendant  caused  such 
persons  to  assemble,  discharging 
fire-arms,  inasmuch  as  their  doing 
so  was  a  probable  consequence 
of  his  keeping  ground  for  shoot- 
ing pigeons  in  such  a  place. 
The    King  v.  Moore,  H.2lV.4f. 

Page  184 

3.  A  bill  of  exchange  was  drawn  by 
A.  on  \B.,  and  indorsed  to  U. 
The  bill  was  not  satisfied  when 
due,  but  part  payments  were  after- 
wards made  by  the  drawer  an'3  ac- 
ceptor. Two  years  after  it  had 
become  due,  D.  paid  the  balance 
to  C  the  holder,  and  the  latter  in- 
dorsed the  bill,  and  wrote  a  receipt 
on  it  in  general  terms :  Held,  that 
the  receipt  was  not  conclusive  evi- 
dence that  the  bill  had  been  satis- 
fied either  by  the  acceptor  or 
drawer,  but  that  parol  testimony 
was  admissible  to  explain  it ;  and 
it  appearing  thereby  that  D.  paid 
the  balance,  not  on  the  account  of 
the  acceptor  or  drawer,  but  in 
order  to  acquire  an  interest  in  the 
bill  as  purchaser,  it  might  be  in- 
dorsed by  D.  after  it  became  due, 
so  as  to  give  the  indorsee  all  the 
rights  which  C  the  holder  had 
before  the  indorsement,  and  such 
indorsee  might  therefore  recover 
from  the  drawer  the  balance  un- 
paid by  him.  Graves  v.  Key  and 
Another^  H.  2  TV.  4.  318 

4.  In  trespass  against  the  sheriff  and 
an  execution  creditor  for  seizing 
goods  of  A.,  which  the  plaintiffs 

3  S  2  claimed 
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dose,  and  of  a  messuage  with  the 
appurtenances  contiguous  to  it,  by 
lease  and  release  conveyed  to 
W.  H.  the  messuage,  and  all  the 
easements,  liberties,  privileges,  &c. 
to  the  said  messuage  belonging,  or 
therewith  then  or  late  used,  &c.; 
that  before  and  at  the  time  of 
such  conveyance,  the  tenants  and 
occupiers  of  the  messuage  used 
the  easement,  &c;  of  fastening 
ropes  to  the  said  messuage,  and 
across  the  close  to  a  wall  in  the 
said  close,  in  order  to  hang  linen 
thereon,  and  of  hanging  linen 
thereon  to  dry,  as  often  as  they 
had  occasion  so  to  do,  at  their 
free  will  and  pleasure,  and  that 
the  plaintiff,  being  tenant  to  fV.  H, 
of  the  said  messuage,  did  put  up 
the  lines,  &c.  Rejoinder  took 
issue  on  the  right  as  alleged  in 
the  replication  :  Held,  that  proof 
of  a  privilege  for  the  tenants  to 
hang  lines  across  the  yard,  for  the 
purpose  of  drying  the  linen  of 
their  own  families  only,  did  not 
support  the  alleged  right.  Dretoell 
v.  Toxvler,  T.  2  fV.  4.      Page  735 

10.  Heir  in  tail  brought  ejectment 
against  a  defendant  who  had  been 
in  receipt  of  the  Yents  thirty  years 
during  the  life  of  the  ancestor  in 
tail,  and  seven  years  after  his 
death.  The  ancestor  had  had 
seisin :  Held,  that  such  possession 
by  the  defendant  was  no  bar  to 
the  action,  and  that  the  lessor  of 
the  plaintiff  was  not  bound  to  re- 
but the  presumption  arising  from 
such  possession,  by  shewing  that 
the  ancestor  had  not  conveyed  by 
fine  and  recovery*  Doe  dem. 
Smith  V.  Pike  and  another,  T. 
2  IV.  4.  738 

11.  «/.  C.  devised  a  dwelling-house 
to  his  brother  and  sister  for  their 
lives,  and  the  life  of  the  survivor, 
and  after  their  decease  to  John 
//.,  E.  C,  and  S.  H.  (their 
children),  share  and  share  alike. 


they  paying  out  of  the  same  unto 
four  persons  therein  named,  the 
sum  of  10^.,  to  be  paid  to  them 
when  they  should  attain  their 
several  ages  of  twenty-one  years 
by  the  testator's  executrixes,  and 
he  appointed  E^  C.  and  J.  H.  two 
of  the  devisees  in  remainder,  his 
executrixes :  Held,  that  the  l(tf. 
was  a  charge  on  the  devisees  in 
remainder  in  respect  of  the  estate, 
and  that  they  took  a  fee. 

The  survivor  of  the  devisees  for 
life  died  in  1777,  and  5,  H.  one 
of  the  devisees  in  remainder,  con- 
tinued afterwards  to  reside  on  the 
premises  devised.  John  //.,  an- 
other of  the  devisees  in  remainder, 
died  in  November  1790,  having 
devised  his  freehold  estates  to  his 
wife  for  life,  and  after  her  decease, 
to  his  three  daughters. 

By  indentures  made  in  the  years 
1791  and  1792,  James  //.,  de- 
scribed as  heir  at  law  of  John  JFf. 
his  brother  deceased,  and  the  two 
other  devisees  in  remainder  named 
in  the  will  of  «7.  C,  covenanted  to 
levy  a  fine  of  the  devised  premises, 
to  enure  to  such  person  as  they 
should  by  deed  appoint ;  and  af- 
terwards, by  indenture,  reciting 
that  a  fine  had  been  levied,  ap- 
pointed the  premises  to  P.  in  fee, 
who  in  1792  entered  thereupon, 
and  continued  from  thenceu>rth 
in  undisturbed  possession  of  the 
whole : 

Held,  in  ejectment  brought 
against  P.  by  the  heir  at  law  of 
one  of  James  i/.'s  daughters, 
which  daughter  on  the  death  of 
her  mother,  the  tenant  for  life  un- 
der the  will  of  James  f/.,  was  un- 
der coverture,  that  the  deeds  ot 
1791  and  1792,  under  which  P. 
claimed,  were,  as  against  him,  evi- 
dence of  the  seisin  of  James  H.  at 
the  time  of  making  his  will  and  of 
his  death ;  and  that,  independently 
of  those  deeds,  the  seisin  of  $•  H., 
SS  8  the 


the  co-tenant  in  common,  being 
the  seisin  of  John  H.,  there  was 
no  ground  for  presuming  an  ouster 
of  John  H.  Doe  dem.  Thorn  v. 
Phillips,  T.  2  W.  4.        Page  753 

12-  In  assumpsit  for  use  and  occu- 
pation, 4/.  were  paid  into  co 
on  the  account  stated.  The  pli 
tiSs  proved,  that  tlie  defendant 
being  indebted  to  them  as  sur- 
viving executors  of  T,,  and  having 
DO  oiher  account  nith  (hem,  was 
called  upon  by  them  for  payment, 
and  refused,  saying  that  tie  had  a 
cross  demand  on  the  funds  of  the 
testator.  The  plaintifis  gave  evi 
dence  of  a  debt  exceeding  4/. 
and  contended  that  these  facts, 
with  the  admission  implied  by  thi 
payment  into  court,  merely  shewed 
that  upon  that  accounting,  which 
alone  was  in  question,  the  defend- 
ant was  found  indebted  4/.  Ken- 
nedy V.  Withers,  T.  2  W.  4-     767 

13.  By  7  G.  4.  c.  46.,  empowering 
certain  corporations  or  co-part- 
nerships to  carry  on  the  business 
of  banking,  it  is  enacted,  that  be- 
fore any  such'  corporation,  &c., 
shall  issue  bills  or  notes,  or  take 
up  money  on  such  bills,  &c.,  an 
account  shall  be  made  out  by  the 
secretary,  or  other  person  being 
one  of  the  public  officers  next 
mentioned,  containing,  among 
other  things,  the  names  and  places 
of  abode  of  two  or  more  members 
of  such  corporation,  &c.,  who 
shall  have  been  appointed  public 
officers  thereof,  and  in  whose 
names  the  corporation  shall  sue 
and  be  sued  ;  such  account  to  be 
annually  returned  to  the  stamp 
office  between  certain  days,  and  a 
copy  thereof  to  be  evidence  of 
the  appoiotment  of  such  officers. 
In  an  action  brought  by  such 
officer  on  behalf  of  a  banking  com- 
pany, the  return  to  the  stamp 
office  is  not  the  only  admissible 
evidence  of  hia  being  one  of  the 


public  officers,  but  it  ma; 
proved  aliunde.  Edmardt  r. 
chanan,  T-Z  fT.  4.  Pagi 

14.  To  entitle  a  banking  con 
to  sue  by  its  public  officer, 
suant  to  7  G.  4.  c.  46.,  it  is 
cient  if,  in  the,  return  made  t 
stamp  office,  he  be  deacrib 
^.  B.,  Esq.  of,  &c.,  a  "I 
officer'  of  the  co-partnershi 
least  in  the  absence  of  prool 
he  had  any  specific  office,  i 
not  be  presumed  that  he  was 
(ban  an  officer  appointed  fo 
purpose  of  suing  and  being 
The  right  of  such  companrl 
bv  its  public  officer  is  not  dd 
if  it  appear  tliat,  in  the  reti 
the  stamp  office,  the  plat 
abode  of  one  or  more  partne 
omitted,  there  being  no  en 
tliat  the  return  varies  in  th 
specc  from  the  company's  t 
And  if  such  proof  were  | 
semble  that  the  return,  if  c< 
as  to  the  public  officers,  woul 
be  sufficient  to  maintain  th 
tion.  Armitage  v.  Ifamei 
2  fF.  4. 

15-  By  act  of  parliament  re< 
that  a  certain  tract  of  land, 
overflowed  by  the  sea,  an 
which  the  king  in  right  « 
crown  claimed  title,  might  bf 
dered  productive  if  embanked 
that  his  majesty  had  consent 
such  embankment,  a  part  o 
'  said  land,  called  Lipson  Bay 
granted  to  a  company  for 
purpose.  On  one  side  of  the 
was  the  northern  side  of  an  e 
called  Lipton  Ground,  formii 
irregular  declivity,  in  parts 
pendicular,  and  in  parts  sic 
down  to  the  sea  shore,  and  i 
grown  with  brushwood  and 
trcen.  The  company,  in  emt 
ing  the  bay,  made  a  drain  or 
side  in  the  same  direction  will 
cliff,  cutting  through  it  in  p 
but    leaving   several    receSM 
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€iDall  extent  between  the  project- 
ing points.  These  recesses  used 
to  be  overspread  with  sea  weed 
and  beach,  and  were  covered  by 
the  high  water  of  the  ordinary 
spring  tidesy  but  not  by  the  me* 
dium  tides :  Held/ in  the  absence 
of  proof  as  to  acts  of  ownership, 
that  the  soil  of  these  recesses 
must  be  presumed  to  have  belong- 
ed to  the  owner  of  the  adjoining 
estate,  and  not  to  the  crown  ;  and 
did  not,  therefore,  pass  to  the  em- 
bankment company  by  act  of  par- 
liament. Quaere>  whether  upon 
issue  joined  on  a  plea  of  liberum 
tenementum,  the  plaintiff  may 
prove  twenty  years'  adverse  pos- 
session; or  whether  it  must  be 
specially  replied?  Lowe  and 
Another  v.  Govett^  T.  2  W.  4. 

Page  863 

16.  Where  it  was  the  usual  course 

of  practice  in  an  attorney's  office 

for  the  clerks  to  serve  notices  to 

Suit  on  tenants,  and  to  indorse  on 
uplicates  of  such  notices  the  fact 
and  time  of  service ;  and  on  one 
occasion,  the  attorney  himself 
prepared  a  notice  to  quit  to  serve 
on  a  tenant,  took  it  out  with  him, 
together  with  two  others  prepared 
at  the  same  time,  and  returned  to 
his  office  in  the  evening,  having 
indorsed  on  the  duplicate  of  each 
notice  a  memorandum  of  his  hav- 
ing delivered  it  to  the  tenant,  and 
two  of  them  were  proved  to  have 
been  delivered  by  him  on  that  oc- 
casion :  Held,  on  the  trial  of  an 
ejectment  after  the  attorney's 
death,  that  the  indorsement  so 
made  by  him  was  admissible  evi- 
dence to  prove  the  service  of  the 
third  notice.  Doe  dem.  Patteshall 
V.  Turford,  T.  2  W.  4.  890 

EXECUTION. 

A  cognovit  was  given,  with  a  con- 
dition that  if  the  ultimate  decision 
of  certain  chancery  suits  between 


the  parties  should  be  for  the  plain- 
tiff, the  defendant  should  pay  him 
500/.  within  one  month  after  such 
decision,  or  else  execution  should 
issue.  The  Vice-Chancellor  made 
his  decree  in  those  suits  for  the 
plaintiff,  who,  at  the  end  of  a 
month,  issued  execution,  the  500{. 
being  unpaid.  The  decree  had 
not  been  passed  by  the  registrar, 
though  the  minutes  had  been  set- 
tled ;  and  the  defendant  had 
lodged  a  caveat,  intending,  as  he 
stated,  to  appeal  to  the  Lord 
Chancellor : 

Held,  that  the  chancery  suits 
had  not  been  ultimately  decided 
within  the  meaning  of  the  con- 
dition, and  that  the  execution, 
consequently,  was  irregular.  Dtim- 
mer  v.  Pitcher,  H.  2  fV.  4-. 

Page  347 

EXECUTOR. 

1.  Semble,  that  to  render  a  convey- 
ance fraudulent  within  the  statute 
13  Eliz.  c,  5.,  the  party  at  the  time 
of  making  it  must  be  indebted  to  the 
extent  of  insolvency.  But  where  a 
person  owing  102/.  on  abend,  wrote 
to  the  obligee  that  he  and  his  wife 
were  bound  down  by  pecuniary 
embarrassments,  and  that  the  ob- 
ligee's proceeding  to  extremities 
would  render  the  debtor's  wife 
after  his  death  perfectly  destitute, 
and  a  month  afterwards,  for  a 
nominal  sum  of  ten  shillings,  and 
in  consideration  of  natural  love 
and  affection,  assigned  a  lease  (of 
the  value  of  206/.)  to  A,^  in  trust 
for  his  own  benefit  for  life,  and 
after  his  death  for  that  of  one  of 
his  daughters-in-law ;  and  he  soon 
afterwards  died,  having  by  will 
made  the  assignee  of  the  lease  his 
executor ;  by  which^assignment  of 
the  lease,  the  residue  of  his  pro- 
perty became  insufficient  to  dis- 
charge the  bond-debt :  Held,  that 
the  assignment  was  within  the 
meaning  of  the  statute,  and  utterly 
3S  4  Toid 


FRAUDS.  STATUTE  OF. 


FINE. 
See  Ejectment,  2. 

A  fine  with  proctamstioiui  was  levied 
in  the  great  aeuioiu  for  the  county 
of  Denbigh.  The  proclamations 
indorsed  on  the  fioe  trere  headed 
with  the  words  "  according  to  the 
form  of  tlie  statute."  The  second 
proclaioatioa  was  itated  to  be 
made  at  Ruthin,  in  the  county  of 
Denbigh,  without  stating  that  it 
was  made  at  the  great  sessions, 
as  required  by  the  34435 //en.8. 
C.26.  «.41.:  Held,  that  that  was 
sufficient,  and  that,  from  the  pre- 
vious words,  the  proclamation 
must  be  understood  to  have  been 
made  at  the  great  aeBsions.  Doe 
dem.  Jonei  v.  Harriton,  T.  2  JT.*. 
Page  764 

FIXTURES. 


FRANCHISE. 
See  Bailiff,  I.    Sheriff,  2. 

FRAUD  IN  LAW. 
See  Bill  of  Excrangb,  3- 

FRAUD8,  STATUTE  OF. 
A  landlord  who  had'demisedpremises 
for  a  term  of  years  at  501.  a  year, 
agreed  with  his  tenant  to  lay  out 
BQl.  in  making  certain  improve- 
ments upon  them,  the  tenant  un- 
dertalcing  to  pay  him  an  increased 
rent  of  5/-  a  year  during  the  re- 
mainder of  the  term  (of  which  se- 
veral years  were  unexpired),  to 
commence  from  the  quarter  pre- 
ceding the  completion  of  the 
work :  Held,  that  the  landlord 
haviog  done  the  work,  might  re- 
cover arrears  of  the  5l.  a  year 
against  the  tenant,  though  the 
agreement  had  not  been  signed 


FREIGHT. 
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by  either  party;  for  that  it  was 
not  a  contract  for  any  interest  in 
or  concerning  lands  within  the 
statute  of  frauds,  nor  was  it,  ac- 
cording to  that  statute,  an  agree- 
ment "  not  to  be  performed  with- 
one  year   from   the   making 


time  being  fixed  for 


the  performance  on  the  part  of 
the  landlord.  Donnellan  v.  Read, 
T.  2  ff'.  i.  Page  899 


Semble,  that  to  render  a  conveyance  ' 
fraudulent  within  the  staL  13  EHz. 
c.S.thepartyat  the  time  of  making 
it  must  be  indebted  to  the  extent 
of  insolvency.  But  where  a  person 
owing  103/.  on  a  bond,  wrote  to 
the  obligee  that  he  and  his  wife 
were  bound  down  by  pecuniary 
embarrassments,  and  that  the  ob- 
ligee's proceeding  to  extremities 
would  render  the  debtor's  fwife 
after  his  death  perfectly  destifute, 
and  a  month  afterwards,  for  a.no- 
minal  sum  of  lOs.,  and  in  consider- 
ation of  natural  love  and  affection, 
assigned  a  lease  (of  the  value  of 
206/.)  to  A.,  in  trust  for  his  own 
benefit  for  life,  and  afler  his  death 
for  that  of  one  of  his  daughters- 
in-law  1  and  he  soon  afterwards 
died,  having  by  will  made  the  as- 
signee  of  the  lease  his  executor ; 
by  which  assignment  of  the  lease, 
the  residue  of  his  property  became 
insufficient  to  discharge  the  bond- 
debt  :  Held,  that  the  assignment 
was  within  the  meaning  of  the 
statute,  and  utterly  void  against 
creditors,  and  that  the  lease  was 
assets  in  the  hands  of  the  execu- 
tor. SheartY.  Rogers,  H.  2  /F.i. 
S6S 

FREIGHT. 

By  a  charterparty  of  affreightment 
for  a  voyage  from  the  port  of 
London  to  Co/cuffa,  and  back>  on 
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the  luual  terms,  it  was  further 
agreed,  that  the  freighter,  if  he 
thought  proper,  might  hire  the 
vessel  for  an  intemietliate  Toyage, 
within  certain  limits,  for  not  leu 
than  six  months ;  that  the  master, 
in  that  event,  should  refit  the 
vessel  for  such  voyage ;  and  that 
the  complement  of  men  should  be 
kept  up,  and  all  necessaries  pro- 
vided :  in  consideration  of  which, 
the  freighter  agreed  to' pay  the 
owner  at  the  rate  of  IL  a  ton  per 
month  on  the  ship's  tonnage,  and 
to  pay  four  months  of  such  hire 
in  advance,  and  at  the  end  of  six 
months  two  further  months'  pay, 
and  so  in  every  succeeding  two 
months;  and  tlie  balance  due  at 
the  termination  of  such  hiring, 
cash  or  approved  bills. 

It  was  further  stipulated,  that  if 
the  vessel  should  be  lost  or  cap- 
tured, the  freight  by  time  should 
be  payable  up  to  the  period  when 
she  should  be  so  lost  or  captured, 
or  last  heard  of: 

Held,  that  under  the  former 
clauses  of  this  agreement,  the 
freighter  could  not  claim  a  return 
of  any  part  of  the  four  months* 
advance,  on  the  vessel  beiog  lost 
within  that  period ;  but  that  the 
advance,  being  in  respect  of 
freight,  was  absolute.  And  that 
the  stipulation  on  this  head  was 
not  qualified  by  the  subsequent 
clause.  Saunaert  v.  Drexo,  £. 
1  tr.  ♦.  Page  4*5 

GAME. 
The  statute  2  G.  3.  c.  19. 1. 1,  and  4. 
enacted  that  no  person  should  lake, 
kill,  destroy,  carry,  sell,  buy,  or 
have  in  his  possession  or  use  any 
partridge  between  the  12th  oi  Fe- 
bruary and  the  1st  of  September  in 
any  year,  (altered  by  the  39  G.  3. 
c.S4>.  to  thelstofPeiruaryandthe 
1st  oiSejaembfr,)  or  any  pheasant 
between  the  lit  of  Fffmnr^and 


HIGHWAY. 

thelstor  October,  under  a  p< 
Held,  that  a  qualified  perso 
had  in  his  possession  oo  the 
Febmary  partridges  and  a 
sant  lulled  before  the  1st,  * 
guilty  of  any  offence  agui 
statute.    SimptoH  v.    XJtn 

2tr.*.  ft 


GAS  UGHT  AND  COKE 
PANY. 

See  CoHPORATioit,  S.    Rai 


GRAMMAR  SCHOOI 
See  Aliknatiok. 


GRANT. 
See  BAiLirv. 


HEIR  AT  LAW. 

•SwCoFTHOLD,  I. 


HEREDITAMENTS. 
See  Rats,  9. 


HIGHWAY. 

1.  Where  by  an  act  of  parii 
trustees  are  authorised  to  d 
road  from  one  point  to  ai 
the  making  of  the  entire  roi 
condition  precedent  to  an] 
becoming  a  highway,  rept 
by  the  public;  and,  thei 
wttere  trustees  empowered  I 
of  parliament  to  make  a  roac 
A.  to  B.  (being  in  length  I 
miles ),  had  completed  eleven 
and  a  half  of  such  road,  toa 
where  it  intersected  a  public 
way,  it  was  held  that  the  d 
in  which  the  part  so  com] 
lay,  was  not  bound  to  rep 
T%e  King  v.  The  Inhabits. 
Cumbemorth,  H.  2  W.  ♦. 
3.  On  indictment  for  encroachi 
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B  public  highway,  it  appeared  that 
in  1771  commissioners  under  an  en- 
closure act  had  been  empowered  to 
set  out  public  and  private  roads,  the 
former  to  be  repaired  by  the  town- 
ship, the  latter  by  such  persons  as 
the  commissioners  should  direct. 
The  public  roads  were  to  be  sixty 
feet  wide  between  the  fences.  The 
commissioners  in  their  award  de- 
scribed a  road  as  private,  and  eight 
yards  wide ;  but  in  setting  it  out 
they  left  a  space  of  sixty  feet  be- 
tween the  fences :  and  they  di- 
rected both  the  public  and  private 
roads  to  be  repaired  by  the  town- 
ship. The  centre  only  of  the  sixty 
feet  was  ordinarily  used  as  a 
carriage  road,  and  the  township 
repaired  it.  The  space  said  to  be 
encroached  upon  was  at  the  side 
of  this  road,  and  there  was  a 
diversity  of  evidence  as  to  the  use 
made  of  this  space  by  the  public, 
and  its  condition,  since  the  time  of 
the  award : 

Held,  that  the  commissioners 
had  exceeded  their  authority  in 
awarding  that  private  roads  should 
be  repaired  by  the  township  ;  but 
that  on  the  whole  of  this  evidence 
it  was  a  proper  question  for  the 
jury,  whether  or  not  the  road  in 
question,  though  originally  in- 
tended to  be  private,  had  been 
dedicated  to,  and  adopted  by,  the 
public. 

Semble,  per  Lord  TenterdenCJ., 
that  when  a  road  runs  through  a 
space  of  fifty  or  sixty  feet  be- 
tween enclosures  set  out  by  act  of 
'  parliament,  it  is  prim£L  facie  to 
be  presumed  that  the  whole  o 
that  space  is  public,  though  it  may 
not  all  be  used  or  kept  in  repair 
as  a  road.  The  King  v.  Wright, 
T.2W.^.  Page  681 

HUNDRED,  ACTION 
AGAINST. 

The  servant  or  servants  who,  in  the 
absence  of  a  master,  have  the  ge- 


neral care  and  superintendence  of 
property,  and  who  represent  him 
in  his  absence,  and  not  all  who 
have  the  special  care  under  them 
of  particular  parts  of  the  property 
contained  in  a  dwelling-house  or 
manufactory,  are  the  servant  or 
servants  who,  by  the  7  &  8  G.  4*. 
c.  31.  f .  3.,  are  required,  before 
any  action  be  brought  against  the 
hundred  for  damage  by  rioters,  to 
go  before  a  justice,  and  state  upon 
oath  the  names  of  the  offenders, 
and  submit  to  examination  touch- 
ing the  circumstances  of  the 
offence. 

The  swearing  before  a  justice 
to  a  deposition  previously  pre- 
pared, is  a  sufficient  submission  to 
examination  within  the  meaning  of 
the  act,  if  the  justice  require  no- 
thing further. 

Declaration,  after  stating  the 
felonious  demolition  of  premises, 
alleged  that  the  person  who  went 
before  the  justice,  submitted  him- 
self to  examination,  and  became 
bound  to  prosecute  the  offenders 
when  apprehended,  such  offenders 
being  then  and  there  unknown  to 
the  plaintiff,  or  to  the  party 
bound:  Held,  after  verdict,  that 
assuming  any  allegation  on  this 
point  to  be  necessary  under  the 
present  statute,  this  was  sufficient, 
as  it  could  only  be  sustained  by 
proof  that  all  the  offenders  were 
unknown.  Lovoe  v.  The  Inhabit" 
ants  of  the  Hundred  of  Broxtowe, 
E.  2  fV.  4.  Page  550 

HUSBAND  AND  WIFE. 

Defendant  gave  a  bond  to  A.  and  j5., 
conditioned  for  the  payment  of  an 
annuity  to  his  wife,  unless  she 
should  at  any  time  molest  him  on 
account  of  her  debts,  or  for  living 
apart  from  her.  By  indenture  of 
the  same  date,  between  the  above 
parties  and  the  wife,  reciting  that 
the , defendant  and  his  wife  bad 

agreed 
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agreed  to  live  aeparate  during  their 
lives,  and  that  for  the  wife'i  main- 
tenance, defendant  had  agreed  to 
assign  certain  premises,  Sec.  to  A. 
and  B.,  and  bad  given  them  an 
annuity  bond  as  above  mentioned, 
it  was  witnessed  that  defendant 
assigned  the  premises,  &c.  to 
them,  in  trust  for  the  wife,  and  he 
covenanted  to  A.  and  B.  to  live 
separate  from  her,  and  not  molest 
her,  orinterfere  with  her  property  j 
and  power  was  given  to  her  to 
dispose  of  the  same  by  will,  and 
to  sell  the  assigned  premises,  &c. 
and  buy  estates  or  anouities  with 
the  proceeds.  The  wife  cove- 
nanted with  the  defendant  to  main- 
tain herself  during  her  hfe,  out  of 
the  above  property,  unless  she  and 
the  defendant  should  afterwards 
asree  to  live  together  again  ;  and 
that  he  should  be  indemnified  from 
her  debts.  The  indenture,  (ex- 
cept as  to  the  assignment,)  and 
also  the  bond,  were  to  become 
void  if  the  wife  should  sue  the 
defendant  for  alimony,  or  to  en- 
force cohabitation.  And  it  was 
provided,  ihut  if  defendant  andhit 
wife  thouM  thereajler  agree  to  live 
together  again,  tuck  cohabitation 
should  in  no  may  alter  the  truifi 
created  by  the  indenture.  There 
was  no  express  covenant  on  the 
part  of  the  trustees.  The  defend- 
ant and  his  wife  separated,  and 
afterwards  lived  together  again  for 
a  time  ;  and  this  fact  was  pleaded 
to  an  action  by  the  trustees  upon 
the  annuity  bond  as  avoiding  that 
security : 

Held,  on  demuiTer  to  the  plea, 
that  the  reconciliation  was  no  bar 
to  an  action  on  this  bond,  since  it 
did  not  appear  that  the  bond,  and 
the  indenture  of  even  date  with  it, 
were  not  really  executed  with  a 
view  to  immediate  separation  ;  and 
although  there  might  be  parU  of 
the  inuenture  which  a  court  of 
equity  would  not  enforce  iinder 


INDICTMENT. 
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appurtenant  or  appendant  to  land 
which  was  the  duke's  own,  was 
yet  treated  by  the  act  as  a  quasi 
right  of  common  annexed  to  the 
land,  and  it  might,  as  such,  be 
legally  comprehended  within  the 
same  modus : 

Held,  also,  that  the  modus,  as 
it  covered  all  tithes,  both  on  the 
demesne  land  and  common  before 
the  inclosure,  covered  likewise  the 
tithe  of  any  crop  (as  grain)  raised 
afterwards  upon  the  allotment 
given  in  lieu  of  common.  AskeWf 
Clerk,  v.  WUkinton,  H.  2  W.  4. 

Page  152 

INDICTiMENT. 

See  Arbitrament,  2.  Bridge,  2. 
Constable,!.  Corporation,!. 
Highway,  2. 

1.  Indictment  charged  the  defend- 
ant with  keeping  certain  inclosed 
lands  near  the  king's  highway,  for 
the  purpose  of  persons  frequent- 
ing the  same  to  practise  rifle 
shooting,  and  to  shoot  at  pigeons 
with  fire-arms ;  and  that  he  un- 
lawfully and  injuriously  caused 
divers  persons  to  meet  there  for 
that  purpose,  and  suffered  and 
caused  a  great  number  of  idle  and 
disorderly  persons  armed  with  fire- 
arms to  meet  in  the  highways,  &c., 
near  the  said  enclosed  grounds, 
discharging  fire-arms,  making  a 
great  noise,  &c.,  by  which  the 
king's  subjects  were  disturbed, 
and  put  in  periL 

At  the  trial  it  was  proved,  that 
the  defendant  had  converted  his 
premises,  which  were  situate  at 
Baystnater,  in  the  county  of  Mid- 
dlesex,  near  a  public  highway 
there,  into  a  shooting  ground, 
where  persons  came  to  shoot  with 
rifles  at  a  target,  and  also  at 
pigeons ;  and  that  as  the  pigeons 
which  were  fired  at  frequently 
escaped,  personi  collected  outside 


of  the  ground  and  in  the  neigh- 
bouring fields,  to  shoot  at  thenn 
as  they  strayed,  causing  a  great 
noise  and  disturbance,  and  doing 
mischief  by  the  shot :  Held,  that 
the  evidence  supported  the  alleg- 
ation, that  the  defendant  caused 
such  persons  to  assemble,  dis- 
charging fire-arms,  &c.,  inasmuch 
as  their  so  doing  was  a  probable 
consequence  of  his  keeping  ground 
for  shooting  pigeons  in  such  a 
place.  The  King  v.  Moore,  H. 
2  W.y  Page  184 

2.  An  indictment  for  a  nuisance  in 
keeping  a  common  gaming-house 
was  preferred  by  a  private  pro- 
secutor, who,  after  removing  it  by 
certiorari,  proceeded  no  further. 
Another  party  then  caused  a 
venire  to  be  issued,  and  other 
steps  taken  for  bringing  the  case 
to  trial,  though  desired  by  the 
original  prosecutor  to  forbear. 
On  motion  by  the  latter  for  a  stay 
of  proceedings  (he  alleging  that 
the  offence  had  been  discon- 
tinued), this  Court  refused  to  in- 
terfere, the  prosecution  being  for 
a  public  nuisance.  The  King  v. 
Wood,  E.  2  W.  4.  657 

INDORSEE. 
See  Bill  of  Exchange,  2,  8»  4. 

INDUCTION. 
See  Prebend,  1. 

INSOLVENT  ACT. 

A  bond  to  replace  stock  at  a  certain 
day,  and  in  the  mean  time  pay 
dividends,    became    forfeited  by 
non-payment    of  the     dividends. 
The  arrearo  were  afterwards  paid. 
The  obligor  became  insolvent,  and 
being  in  prison,  petitioned  for  hit 
discharge  under  the  then  exist- 
ing insolvent  act,  53  G.  3.  Cm  102. 
The  time  for  replacing  the  stock 

not 


not  having  yet  arrived,  and  th»-e 
being  no  dividend  in  arrear : 
Held,  that  he  might  insert  the 
bond  in  his  schedule  of  debts,  and 
was  entitled  to  be  discharged 
from  it  under  the  act.  Sammon 
V.  Miller,  E.  2  W.  ♦.       Page  596 


See  Tbbspass,  3. 


INSPECTION  OF  PARISH 
RATE. 


INSURANCE. 

1.  A  ship  having  on  board  goods 
which  were  insured  on  a  voyage 
from  London  to  Hull,  but  "'  war- 
ranted free  from  average,  ualess 
general,  or  the  ship  should  be 
stranded,"  arrived  in  Hull  har- 
bour, which  is  a  tide  harbour,  and 
proceeded  to  discharge  her  cargo 
at  a  quay  on  the  side  of  it :_  this 
could  be  done  at  high  water  only, 
and  could  not  be  completed  in 
one  tide.  At  the  first  low  tide 
the  vessel  grounded  on  the  mud, 
but  on  a  subsequent  ebb,  the  rope 
by  which  her  head  was  moored  to 
the  opposite  side  of  the  harbour, 
stretched,  and' the  wind  blowing 
from  the  east  at  the  same  time, 
she  did  not  ground  entirely  on  the 
mud,  which  it  was  intended  she 
should  do,  but  her  forepart  got 
on  a  bank  of  stones,  rubbish, 
and  sand,  near  to  the  quay,  and 
the  vessel  having  strained,  some 
damage  was  sustained  by  the 
cargo,  but  no  lasting  injury  by 
the  vessel : 

Held,  by  Lord  Tenterden,  C.  J., 
IMtUdale  and  Taunton,  J.,  Parke, 
J.,  dissentiente,  that  this  was  a 
ttranding  within  the  meaning  of 


that  word  in  the  policy. 
Y.  Homoood,  H.2W.*, 

2,  earners  on  a  canal  effe 
insurance  for  twelve  moni 
goods  on  board  of  thirt 
named  between  2.on^oN,  J 
ham,  &c.,  backwards  aodf 
with  leave  to  take  ia  i 
charge  goods  at  all  place 
line  of  navigation.  Tbeii 
was  agreed  to  be  l%^ 
goods,  as  interest  mighl 
thereafter ;  the  claim 
policy  warranted  not  to 
lOOl.  per  cent:  and  30C 
were  to  be  covered  by  tl 
in  any  one  boat  on  any  i 
The  premium  was  30i.  p 
Held,  that  an  inaurani 
goods"  was  sufficient  to  c 
interest  of  carriera  id  the  ; 
under  their  charge ;  for  in 
if  the  subject  matter  of  ii 
be  rightly  described,  th 
cular  interest  in  it  rieee 
specified : 

Held,  also,  that  the  pc 
not  e:thausted,  when  one 
to  the  value  of  12,000/.! 
carried  by  all  the  boats 
each  ofthem,  but  thatitco 
throughout  the  year,  to 
all  the  goods  afloat  at  i 
timei  up  to  the  amount  ini 

Held,  further,  that  upon 
of  goods  on  board  one 
boats,  the  assured  was  enl 
recover  that  proportion 
loss,  which  12,00Q{.  bore 
whole  value  of  the  goods  i 
the  time ;  and  not  the  pn 
of  12,000/.  to  the  whole 
carried  during  the  year. 
V.  Co/ten,  E.  9  IV. ^ 

3.  FlaintifF  effected  an  insur 
freight,  &c.  by  a  ship,  sul 
certain  regulations,  whic 
vided  that  vessels  should 

yrom  portM  in  Ireland  O) 
\tt  of  September ;  and  t 
time  of  clearing  at  the  i 
home  should  be  deemed  t 
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of  sailing,  provided  the  ship  toere 
then  ready  for  sea.  The  plaintiff's 
ship  being  in  the  jport  of  Sligo, 
dropped  down  the  nver  before  the 
1st  of  September^  in  readiness  for 
sea,  except  that  she  had  not  her 
full  quantity  of  ballast,  there 
being  a  bar  at  the  mouth  of  the 
river,  which  the  ship  could  not 
have  crossed  with  that  quantity  on 
board.  Boats  were  in  waiting  on 
the  outside,  on  the  1st  of  Sep- 
temberf  to  ship  the  remainder  of 
the  ballast,  and  the  vessel  crossed 
the  bar  on  that  day,  but  struck  in 
doing  so,  and  the  master,  to  ascer- 
tain what  damage  she  had  re- 
ceived, put  into  an  adjacent  port, 
without  taking  the  rest  or  his 
ballast,  which  was  not  done  till 
the  4th,  and  the  vessel  proceeded 
on  her  voyage  on  the  8th : 

Held,^  that  the  ship's  dropping 
down  the  river,  and  crossing  the 
bar  without  her  full  ballast,  was 
not  a  sailing  ;  and  that,  until  the 
ballast  was  completed,  she  was  not 
ready  for  sea  within  the  rule  re- 
ferred to  by  the  policy.  Pittegreto 
V.  PnngUy  E.  2  W.  4.     Page  514 

JOINT  STOCK  COMPANY. 
See  Assumpsit,  6. 

JUDGES  OF  ASSIZE. 
See  Sheriff,  1. 

JUDGMENT, 
See  Executor,  2. 

JURY. 
See  Practice,  4. 

JUSTICES. 
See  Certiorari,  2.    Riot. 

1. Trespass  lies  against  magistrates 
for  granting  a  warrant  to  levy  poor 


rates,  if  the  party  distrained  upon 
has  no  land  in  the  parish  in  which 
the  rate  was  made.  Weaver  v. 
Price  and  Another^  E,  2  ^.4. 

Page  409 
2.  Two  magistrates  having,  at  a 
landlord's  request,  given  possession 
of  a  dwelling-^house  as  deserted 
and  unoccupied,  pursuant  to  the 
1 1  G.  2.  c.  19.  s.  16.,  the  judges  of 
assize  of  the  county,  on  appeal, 
made  an  order  for  the  restitudoQ 
of  the  farm  to  the  tenant,  with 
costs.  The  latter  brought  an  ac- 
tion of  trespass  for  the  eviction 
against  the  magistrates,  the  con- 
stable, and  the  landlord :  Held, 
that  the  record  of  the  proceedings 
before  the  magistrates  was  an 
answer  to  the  action  on  behalf  of 
all  the  defendants.  Ashcrqft  v. 
Bourn  and  Others^    T.  2  W.  4, 

684 

JUSTIFICATION. 
See  Arrest. 


LAND  TAX. 
See  Distress. 


LANDLORD  AND  TENANT. 
See  Trespass,  4. 


LEASE. 

See  Bankrupt,  1.    Covenant,  % 
3.  5,    Evidence,  8.    Stamp,  1. 


LEET  JURY. 

0 

See  Pleading,  6. 

LEGATEE. 
See  Evidence,  ?• 

LI- 


LIBERUM  TENEMENTUM, 
PLEA  OF. 

Set  EviDBMCE,  15- 


LIEN. 
See  Tbovkr,  1. 

LIFE  ESTATE. 
See  Devise,  2. 


LUNATIC. 
See  Bankkupt,  3. 

MALICIOUS  ARREST. 
See  Evidence,  5. 

MANDAMUS. 

See  Arbitrament,  7.  Attorney, 
3.    Ov&bsebr. 

1.  In  the  absence  of  any  precedent, 
the  Court  refused  a  rule  niai  for  a 
mandarauB  calling  on  the  mayor 
of  a  town  to  propose  a  resolution 
to  the  burgesses  in  the  guild  as- 
sembled, for  repealing  certain  by- 
laws ;  though  it  was  alleged  that 
bv-Iawg  and  ordinapces  might,  by 
charter,  be  made,  and  had  for- 
merly been  made,  at  such  guilds. 
£x  parte  Garrett  and  Clark  i 
The  Mayor  of  Jievcattle,  h 
2  fr.  4.  Page  252 

2.  To  a  mandamus  to  the  lord  mayor 
and  aldermen  aC  London,  to  admit 
and  swear  in  A.  B.  to  the  office 
alderoian,  they  returned  that  the 
court  of  mayor  and  aldermen  had, 
from  time  immemorial,  the  autbo* 
rity  of  esamining  and  determiu" 
ing  whether  or  not  any  person 
returned  to  them  by  the  court  of 
wardmote  as  an  alderman  was, 
according  to  the  discretion  and 
aouod  consciences  of  the  mayor 
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party  making  the  return,  the  pro- 
secutor can  question  the  legality 
of  the  return.  The  King  v.  The 
Mayor  and  Aldermen  of  London, 
H.  2  W.  4.  Page  255 

3.  The  appellant,  against  an  order 
of  filiation,  moved  the  court  of 
quarter  sessions  for  a  postpone- 
ment of  the  appeal  on  account  of 
the  absence  of  material  witnesses. 
They  rejected  the  application, 
upon  which  the  appellant  declined 
going  into  his  case,  and  the  order 
was  confirmed.  On  motion  for  a 
mandamus  to  the  justices  to  hear 
the  appeal,  and  affidavits  tending 
to  shew  that  they  had  acted  un- 
justly in  not  granting  the  post- 
ponement, this  Court  refused  to 
mterfere,  the  matter  being  one 
peculiarly  within  the  discretion  of 
the  magistrates.  Becke,  ex  parte, 
r.2fr.4.  704 

MEASURES. 
See  Court  Leet,'  1. 

MERGER. 
See  Covenant,  5. 

MILLS. 
See  Rate,  5. 

MINES. 
See  Rate,  4. 

MISDEMEANOR. 

See  Arrest. 

MODUS. 
See  Inclosure  Act,  1. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Assumpsit,  2. 5. 
Vol.  in. 


MORTGAGOR  AND  MORT- 
GAGEE. 

An  estate  was  conveyed  in  1803,  by 
J.  B.  to  W.  i/.,  who  in  1812  con- 
veyed it  to  A,  H.J  and  he  sold  it 
in  1826  to  the  plaintiff.  The  ori- 
ginal vendor  did  not  deliver  up 
the  title  deeds.  In  1824  he  was 
sued  by  the  then  owner  of  the 
estate  for  the  deeds,  and  a  verdict 
was  recovered  against  him,  but 
the  judgment  was  not  docqueted. 
He  absconded,  and  in  1825  ob- 
tained a  sum  of  money,  as  on  a 
mortgage  of  the  estate,  from  one 
of  the  defendants,  with  whom  he 
deposited  the  deeds.  On  trover 
brought  in  1829  by  a  party  claim- 
ing through  the  conveyance  to 
W.  i/.,  it  was  held,  that  the  legal 
owner  of  the  estate  might  recover 
the  deeds  from  the  mortgagee, 
without  tendering  the  mortgage 
money.  Harrington  v.  Price  and 
Another,  H.  2  fV.  4.       Page  170 

NEW  TRIAL. 
See  Evidence,  4. 

NON  OMITTAS  CLAUSE. 
See  Sheritf,  2. 

NOTICE. 

See  Attorney,  1.  Certiorari,  1. 
Evidence,  1.    Pleading,  7. 

NOTICE  OF  SUIT. 
See  Covenant,  4. 

NOTICE  OF  TRIAL. 
See  Ejectment,  1. 

NUISANCE. 
See  Indictment,  1. 

3  T  OUSTER. 


OUSTER. 
See  Evidence,  11. 

OVERSEER. 

The  pariah  of  H.  consisted  of  three 
townships  in  the  county  of  If.,  and 
certain  townships  and  districts  in 
the  county  of  S.  The  townships 
in  fV.  had  always  had  tlieir  own 
overseers,  and  reliered  their  own 
poor ;  but  four  overseers  had  been 
appointed  for  the  division  of  the 

{larish  lying  in  S.  and  rates  col- 
ected  and  applied  for  the  relief 
of  the  poor  of  that  division  indis- 
criminately. On  application  by  a 
township  in  the  latter  division,  for 
a  mandamus  to  the  justices  to  ap- 
point overseers  for  that  township, 
pursuant  to  the  13  &  14  Car.  2. 
c.  12.  s.  21.,  on  the  ground  that 
the  parish  had  not  enjoyed,  and 
could  not  enjoy  [he  benefit  of  the 
statute  43  Eliz.  e.  2.,  facU  being 
also  stated  to  shew  the  expediency 
of  ■  separate  appointment: 
Held,  that  the  divisions  of  the 

Earish  in  W.  and  in  S,  could  not 
e  considered,  with  reference  to 
the  statute  of  Charln,  as  distinct 
parishes  ;  and  the  mandamus  was 
granted.  The  King  v.  The  Juttket 
<^  Salop,  T.  2  W.  *.        Page  910 

PARISH,  DIVISION  OF. 

See  Overseer. 

PATENT. 

A  patent  was  taken  out  for  improve- 
ments in  making  buttons.  The 
specification  stated  the  improve- 
ment to  consist  in  the  substitution 
of  a  flexible  material  for  metal 
shanks,  and  It  described  the  mode 
in  which  this  material  might  be 
fixed  to  the  intended  button,  and 
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PLEA  IN  BAR  DE  INJURIA. 
See  Pleading,  1. 

PLEADING. 

See  Action  on  the  Case,  2. 
Bankrupt,  1.  Hundred,  ac- 
tion AGAINST,  1.    Trespass,  5. 

1.  An  avowry  in  replevin  seated  that 
the  plaintiff  was  an  inhabitant  of  a 
parish,  and  rateable  to  the  relief 
of  the  podr  in  respect  of  his  oc- 
cupation of  a  tenement  situate  in 
the  place  in  which,  &c.  that  a  rate 
for  the  relief  of  the  poor  of  the 
said  parish  was  duly  made  and 
published,  in  which  the  plaintiff 
was  in  respect  of  such  occupation 
duly  rated  in  the  sum  of  7/. ;  that 
he  had  notice  of  the  rate,  and  was  . 
required  to  pay  but  refused ;  that 
he  was  duly  summoned  to  a  petty 
sessions  to  shew  cause  why  he  re- 
fused ;  that  he  appeared  and  shew- 
ed no  cause,  whereupon  a  warrant 
was  duly  made  under  the  hands  of 
two  justices  of  the  peace,  directed 
to  the .  defendant,  requiring  him 
to  make  distress  of  the  plaintiff^s 
goods  and  chattels  ;  that  the  war- 
rant was  delivered  to  the  defend- 
ant, under  which  he  as  collector 
justified  taking  the  goods  as  a  dis- 
tress and  prayed  judgment  and  a 
return.  Plea  in  bar  de  injuria, 
&c.  special  demurrer,  assigning 
for  cause,  that  the  plea  offered  to 
put  in  issue  several  distinct  mat- 
ters, and  was  pleaded  as  if  the 
avowry  consisted  merely  in  excuse 
of  the  taking  and  detaining,  and 
not  in  a  justification  and  claim  of 
right : 

Held  by  Parlte  and  Patteson  Js. 
Lord  Tenterden  C.  J.  dissen- 
tiente,  that  the  plea  in  bar  was 
good.  Selby  v.  Bardons  and 
Another,  H.  2  W.  4.  Page  2 

2.  In  a  plea  of  justificarion  grounded 
on  a  custom  in  a  manor  for  the 


leet  jury  to  break  and  destroy 
measures  found  by  them  to  be 
false,  it  is  enough  to  say  that  the 
measures  were  found  by  the  jury 
to  be  false  without  alleging  that 
they  were  so.  WUcock  v.  Windsor 
and  Others,  H,  2  W.  4.    Page  43 

3.  To  an  action  of  covenant  brought 
by  A^.  S,  against «/.  J.  and  another, 
a  release  was  pleaded  which  began 
by  reciting,  **  that  various  disputes 
were  subsisting  between  N.  S.  and 
<7.  J,  and  actions  had  been  brought 
by  them  against  each  other,  which 
were  still  depending,  and  that  it 
had  been  agreed  between  them 
that,  in  order  to  put  an  end 
thereto,  J.  should  pay  S.  I50/« 
and  each  of  them  should  execute 
a  release  to  the  other  of  all 
actions,  causes  of  action,,  and 
claims,  brought  by  him,  or  which 
he  had  against  the  other;"  and 
then  proceeded  in  the  usual  ge- 
neral words  to  release  all  actions , 
&c.  xuhatsoever:  Held,  that  the 
effect  of  the  general  words  was 
confined  by  the  recital  to  actions 
then  commenced,  and  in  which  S. 
Y^LB  the  party  on  one  side,  and 
«/.  on  the  other,  and  that  it  could 
not  be  pleaded  in  bar  to  an  action 
brought  by  S»  against  «/•  and 
others  jointly  ;  and  that  parol  evi- 
dence  was  admissible  to  shew 
that,  at  the  time  of  executing 
the  release,  there  were  mutufd 
actions  depending  between  S.  and 
J,  for  other  causes  than  that  of 
the  present  suit,  and  for  such 
causes  only.  Simons,  Clerk,  v. 
Johnson  and  Moore,  H.  2  W.  4. 

175 

4.  In  pleading  a  prescriptive  right 
of  way,  it  is  not  necessary  to 
describe  all  the  closes  intervening 
between  the  two  termini;  and 
therefore  where  to  trespass  for 
breaking  and  entering  the  plain- 
tiff's closes  the  defendant  pleaded 
'^  that  he  was  seised  in  fee  of 
land  next  adjoining  to  one  of  the 
said  closes  in  tohich,*'  &c,  ana  then 
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claimed  in  respect  of  the  Maid 
land  a  way  Jrom  the  taid  land 
unto  and  hlo,  through,  over,  and 
along  the  said  doses  in  which,  &c. 
and  unto  and  into  a  certain  com- 
mon king's  highway ;  and  at  the 
trial  the  defendant  proved  a  pre- 
scriptive right  of  way  from  his 
land  into  and  over  the  land  of 
third  persons,  and  thence  into 
and  over  the  plaintiff's  closes,  and 
thence  into  a  common  highway: 
Held,  that  the  ptea  was  sufficiently 
proved;  and  this  though  it  ap- 
peared that  part  of  tlie  defend- 
■nt's  land  did  adjoin  to  one  of 
the  plaintiiTB  closes,  and  that  by 
permission  of  the  latter  the  de- 
fendant had  sometimes  used  a  way 
from  that  part  of  his  land  over 
the  plaintiff's  adjoining  close,  as 
well  as  the  way  to  which  the  plea 
was  meant  to  refer.  Simpson  v. 
Lewthwaite,  H.  2  H^.4.  Page  226 

5-  In  covenant  by  lessor  against 
lessee  on  an  indenture  of  demise, 
it  is  no  variance  if  the  plaintiff  in 
Us  declaration  makes  profert  of 
the  "  taid  indenture,"  and  at  the 
trial  produces  the  counterpart 
executed  by  the  lessee.  Pearse 
V.  MoTTice,  E.  2  If.  4.  396 

6.  In  trespass  for  seizing  weights 
and  measures,  four  defendants 
pleaded,  that  they  were  sworn 
with  divers,  to  wit,  twenty  others, 
as  a  leet  jury,  according  to  the 
custom  of  the  manor  of  Slepnet/  ; 
and  that  the  custom  was  for  the 


and  seize  thera  if  defective;  and 
they  alleged,  that  they,  the  de- 
fendants, being  on  tucA  jurif,  so 
■worn  as  aforesaid,  examined  and 
seized  the  plaintiff's  weights  and 
measures,  which  they  found  de- 
fective. Replication,  de  injuria. 
There  was  evidence  at  the  trial 
that  only  five  of  the  leet  jurors 
were  actually  in  the  plaintiff's 
shop  when  the  defendants  made 
the  leizure  there,  though  the  rest 


were  close  at  hand ;  but  the 
refused  to  let  any  questioi 
the  jury  on  this  point,  be 
opinion  that  the  objection  i 
the  record : 

Held,  that  the  bbjectic 
on  the  record,  and  waa  ra 
not  appearing  by  the  pie 
the  examination  and  seizuri 
made  by  the  jttru  sworn 
court  leet,  according  to  th 
tom.  Skeppard  v.  Hall,  E.  i 
Pai 

7.  To  scire  facias  on  b  judgmc 
defendant,  an  executrix,  p 
that  she  fully  administered 
she  had  notice  of  the  recover 
that  she  had  had  no  assets 
Replication,  that  the  def 
had  notice  of  the  recovei 
&c.  and  had  assets  after 
Held,  that  the  mention  of 
in  the  plea  was  eurplusagi 
the  lephcation  had,  as  lead 
an  immaterial  issue,  for  a 
ment  to  be  entitled  to  prefi 
in  administration  must  be  doi 
pursuant  to  4  &  5  ff.  ^  Jlf. 
and  notice  of  it  in  any  otht 
is  of  no  consequence,  h 
Tapler.  Execulrij,  E.%WA 

8.  In  trespass  for  cutting  linei 
plaintiff,  and  throwing  down 
thereon  hanging,  defendant 
ed  that  he  was  possessed 
close,  and  because  the  line 
wrongfully  in  and  upon  the 
he  removed  it.  RepHcatio 
J.  G.  being  seised  in  fee  « 
close  and  of  a  messuage,  wii 
appurtenances  contiguous 
by  lease  and  release  convej 
W.  H.  The  messuage,  ai 
the  easements,  liberties, 
leges,  &c.  to  the  said  mes 
belonging,  or  therewith  tb 
late  used,  Ac. ;  that  before  I 
the  time  of  such  conveyanc 
tenants  and  occupiers  of  the 
suage  used  the  easement,  i 
fastening  ropes  to  the  said 
suBEe,  and  across  the  close,  to 
in  t£e  said  close,  in  order  to 
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linen  thereon,  and  of  hanging  linen 
thereon  to  dry,  as  often  as  they 
had  occasion  so  to  do,  at  their 
free  will  and  pleasure,  and  that 
the  plaintiff  being  tenant  to  JV,H. 
of  the  said  messuage,  did  put  up 
the  lines,  &c.  Rejoinder,  took 
issue  on  the  right  as  alleged  in 
the  replication :  Held,  that  proof 
of  a  privilege  for  the  tenants  to 
hang  lines  across  the  yard,  for  the 
purpose  of  drying  the  linen  of  their 
own  families  only,  did  not  support 
the  alleged  right.  Drewell  v. 
Towler,  T.  2  fV.  4.  Page  735 

9.  In  assumpsit  for  use  and  occupa- 
tion, 4/.  were  paid  into  Court  on 
the  account  stated.  The  plaintiffs 
proved  that  the  defendant  being 
indebted  to  them  as  surviving  ex- 
ecutors of  T.,  and  having  no  other 
account  with  them,  was  called 
upon  by  them  for  payment,  and 
refused,  saying  that  he  had  a  cross 
demand  on  the  funds  of  the  tes- 
tator. The  plaintiffs  gave  evi- 
dence of  a  debt  exceeding  4/., 
and  contended  that  these  facts, 
with  the  admission  implied  by  the 
payment  into  Court,  entitled  them 
to  recover  the  larger  sum  on  the 
account  stated,  the  other  counts 
proving  inapplicable :  Held,  that 
they  could  not  so  recover,  for 
that  the  averment  of  an  account 
stated  could  only  refer  to  a  single 
occasion ;  and  the  above  men- 
tioned answer  of  the  defendant, 
with  the  subsequent  payment  into 
Court,  merely  shewed  that,  upon 
that  accounting  which  alone  was 
in  question,  the  defendant  was 
found  indebted  4/.  Kennedy  v. 
Withers,  T.  2  W.  4.  767 

10.  The  West  India  Dock  Act, 
39  G.  3.  c.  69.,  provides  that  twen- 
ty-one persons  shall  be  directors 
of  the  affairs  of  the  company,  and 
that  all  suits  for  any  cause  of  ac- 
tion against  the  company  shall  be 
brought  against  the  treasurer  for 
the  time  being.  In  assumpsit 
against  the  treasurer,  the  declar- 
ation stated  that,  by  order  of  the 


court  of  directors,  the  defendant 
put  up  goods  to  sale  subject  to 
certain  conditions;  and  that  in 
consideration  that  the  plaintifis, 
at  the  request  of  the  directora, 
had  promised  them  to  perform  tlfc 
conditions  of  sale,  they,  the  direc- 
tors, promised  to  perform  the  same 
on  their  part.  The  declaration  then 
alleged  a  breach  of  the  conditions 
by  the  directors,  and  concluded 
that  the  plaintiff  brought  their 
suit  against  the  treasurer  accord- 
ing to  the  statute.  At  the  trial  it 
appeared  that  the  goods  had  been 
put  up  and  sold  by  order  of  the 
directors  on  account  of  the  com- 
pany :  Held,  first,  that  there  was 
no  variance  between  the  declar- 
ation which  charged  the  directors, 
and  the  evidence  which  shewed 
that  the  contract  was  the  com- 
pany's ;  and,  secondly,  on  motion 
in  arrest  of  judgment,  that  the  de- 
claration was  sufficient,  because 
the  contract  alleged  was,  in  legal 
effect,  a  contract  by  the  company, 
for  breach  of  which  an  action  was 
maintainable  against  the  treasurer. 
Soulby  and  Another  v.  Smith,  T. 
2  IV.  4.  Page  929 

PONE. 
See  County  Court. 

POOR. 
See  Rate,  1.  7.    Trespass,  2. 

POWER  OF  ATTORNEY. 

See  Attorney,  4. 

PREBEND. 

An  archdeacon  of  Rochester,  when 
instituted  and  inducted  into  that 
office,  is  ipso  facto  inducted  into 
the  prebend  annexed  to  it  by  royal 
grant,  and  may  claim  ta  be  sworn 
in  as  prebendary  without  being 
installed.  The  King  t.  The  Dean 
and  Chapter  of  Rochestetf  H. 
2fVA.  95 

3  T  3  PRAC- 


XBiSt 


PRACTICE. 
S«  Evidence,  4.     Mandamus. 

1.  Order  of  tlie  Court  under  the 
statute  1  &  2  ?r,  t.  c.  58.,  where 
goods  had  been  taken  by  the  sheriff 
under  a  li.  fa.  and  snld  by  him, 
another  6.  fa.  having  issued  in  the 
meantime  against  the  same  goods; 
and  where  a  party  claimed  title  to 
the  property  against  both  the 
pluintiifg,  the  defendant  and  the 
(heriff,  and  complained  that  the 
goods  had  been  sold  improviilcntly 
and  in  spite  of  notice  from  the 
owner.  Slouimaa  v.  Buck,  H. 
2iy.i.  Page  103 

2.  A  defendant  may  move  to  set 
aside  a  judgment  entered  up  on 
an  irregular  award,  though  the 
time  for  setting  aside  the  award 
itself  has  elapsed,  if  the  defect 
insisted  on  be  apparent  on  the 
face  of  the  award ;  and  an  ob- 
jection grounded  on  such  defect 
need  not  be  stated  in  the  rule  nisi. 
Manser  v.  Heaver  and  Another, 
H.  2  W.  4.  295 

3.  Rule  of  Court,  Trinity  term, 
1  W.  4.  directs,  that  if  the  notice 
of  bail  shall  be  accompanied  by  an 
aifidavit  of  each  of  the  bail,  and  if 
the  plaintift"  afterwards  except  i,o 
the  bail,  he  shall,  if  they  are  al- 
lowed, pay  the  costs  of  justi- 
fication : 

Held,  where  the  plainlifT  was 
served  with  notice  of  bail,  and 
with  a  copy  of  the  affidavit  of  the 
bail,  ffhich  did  not  purport  on  the 
face  of  it  to  be  a  copy,  or  slate 
where  the  original  was  filed,  and 
he  afterwards  excepted  to  them, 
he  was  not  bound,  on  the  bail  be* 
ing  allowed,  to  pay  the  costs  of  the 
justification.  West  v.  tt'illiams, 
H.2IV.4>.  345 

4-  Discharging  a  jury  by  consent 
does  Dot  terminate  the  suit,  but  is 
the  same,  in  this  respect,  as  with- 
drawiog  B  juror.    And  where  the 
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PRESUMPTION. 
See  Evidence,  10. 

PRINCIPAL  AND  AGENT. 

See  Attorney,  2.     Bankrupt,  8. 
Trover,  1. 


PRIVITY  OF  CONTRACT. 

See  Attorney,  2. 

PROCLAMATION. 
See  Fine,  5. 

PROFERT. 
See  Pleading,  4. 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  2. 

PROMOTIONS. 
See  page  1.  394. 

RABBITS. 
See  Evidence,  8. 

RATE. 

1.  Persons  in  whom  the  navigation  of  a 
river  is  vested,  but  who  have  no 
interest  in  the  soil,  are  not  rate- 
able to  the  poor  for  a  dam  which 
upholds  the  water  of  such  river, 
and  renders  it  navigable.  The 
King  V.  The  Undertakers  of  the 
Aire  and  Calder  Navigation,  H, 
2fF.4.  Page  139 

2.  By  statute  28  G.  3.  c.lxiv.  for 
paving  the  town  of  Cambridge^  it 
was  enacted  in  sect.  23.  that  com- 
missioners were  annually  to  ascer- 
tain the  sums  to  be  paid  by  rate 
on  the  inhabitants  for  the  pur- 
poses of  the  act,  and  levy  the 


same  by  rate  upon  the  tenants  and 
occupiers  of  all  houses^  buHdingSf 
gardens,    tenements,   and    heredi^ 
taments    mihin    the    t(fbon.      By 
sect.  113.    the  amount  so  ascer- 
tained was  to  be  notified  to  the 
vice-chancellor  of  the  university 
and  the  mayor  of  the  town,  and 
two  fifths  were  to  be  paid  "  by  or 
on  account  of  the  said  university  i* 
10/.  by  the  corporation,  and  the 
residue  out  of  certain  tolls  granted 
to  the  commissioners,  and  out  of 
the  above  mentioned  rates.    By 
sect.  114.,  the  chancellor  or  vice- 
chancellor  of  the  university,  and 
the  heads  of  colleges  and  halls 
within  the  said  university,  were 
to  meet,  upon  such  notice  given, 
and  apportion  the  respective  sums 
to  be  paid  towards  the  rate  out  of 
the  university  chest,  and  by  the 
several  colleges  and  halls.     By 
34  G.  3.  c.  civ.  s.  17-  it  was    pro- 
vided, that  no  person  or  persons 
should  be  rated  under  that  or  the 
former  act  for  any  farm,  meadow, 
pasture,  or  arable  land,  rented  or 
occupied  by  any  inhabitant  of  the 
town,  except  as  to  the  value  of 
his    dwelling  house,  yards,  gar- 
dens, out-houses,  and  all  oUier 
buildings  rented  and  occupied  by 
any  of  the  said  inhabitants,  situ- 
ated in  the  said  town. 

Downing  college  was  founded 
and  incorporated  with  the  uni- 
versity after  the  passing  of  these 
acts.  It  was  built  on  land  within 
the  town,  but  which  had  not 
before  paid  paving  rate : 

Held,  that  the  college  was 
liable  to  be  rated  as  a  part  of  tlie 
university  for  a  portion  of  two 
fiiYhs  payable  by  that  body,  and 
was  not  rateable  as  a  part  of  the 
town ;  for  that  sect.  23.  of  the 
paving  act  was  not  applicable  to 
colleges,  and  sects.  113, 114.  ex- 
tended to  all  colleges  forming 
part  of  the  university,  whether 
erected  before  or  since  the  act. 
3  T  4  Downing 
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Downing  College,  Cambridge,  t. 
Purchat,  H.  2  W-  i.  Page  162 
S.  By  an  act  for  paviog,  lightiog, 
and  watching,  the  trustees  for 
carryiDg  it  into  effect  were  era- 
powcreu  to  rate  the  tenants  and 
occupiers  of  oil  the  houEes,  shops, 
malt-houses,  coach-houses,  yards, 
garden  ground,  stables,  cellars, 
vaults,  wharfs,  and  other  buildings 
and  hereditamenU,  within  certain 
limitt,  meadow  and  paslure  ground 
excepted,- 

Held,  that  this  exception  shew- 
ed the  word  hereditaments  to  be 
used  not  merely  with  reference  to 
thing!  ejusdem  generis  with  those 
before  enumerated,  but  in  a  more 
extended  sense,  comprehending 
land  in  general ;  and,  therefore, 
that  a  gas-light  company  were 
rateable  under  the  act  for  the 
ground  occupied  by  their  pipes 
and  other  apparatus.  The  King 
T.  The  Trusleei  for  paving 
Shrewibun/,  H.  2  W.  4.  216 

4.  Appellants  were  rated  to  the 
poor  for  clay  pita,  which  were 
excavations  under  ground,  from 
whence  glass-house  pot  clay  and 
£ne  brick  clay  were  extracted. 
A  perpendicular  shaft  was  sunk 
from  the  surface  of  the  land  for 
the  purpose  of  raising  the  clay 
out  of  the  strata,  which  was  done 
by  a  steam  engine,  and  other 
mining  apparatus ;  the  excav- 
ations were  like  those  which  are 
made  for  working  coal  and  me- 
tallic mines,  and  the  mode  of  using 
the  clay  was  the  same  as  that  used 
in  a  coal  mine  :  Held,  that  the  pits 
so  assessed  were  clay  mine*,  and, 
therefore,  not  rateable.  The  King 
V.  Bretlell,  E.  2  fV.  4.  42+ 

5.  The  statute  of  Marlbridge  ex- 
tends to  goods  distrained  for  a 
poor's  rate,  and  the  sheriff'  must 
replevy  such  goods  on  plaint.  Sa- 
hourin  v.  Marshall,  E.  2  W.  4.  440 

6.  The  owners  of  mills  in  the  town- 
ship of  H.,  in  compeniation  for 


the  loss  of  water  occasioi 
them  within  the  township 
adjoining  navigatioB,  were 
ed,  by  act  of  parliament,  t 
certain  tolls  at  a  lock  situ 
the  line  of  navigation,  bn 
diff'erent  township :  Hel< 
they  were  not  rateable  a 
mills  in  //.,  in  respect  of  t1 
so  taken.  The  King  v.  Ai 
Colder  Navigation  Compa 
2  W.  4.  Pa 

7.  Lands  purchased  by  vol 
contribution  were  convej 
trustees  for  the  purpose  of 
ing  thereon  a  lunatic  asylu 
for  such  other  purposes  I 
thereto  as  should  be  dete 
by  the  subscribers.  Tlie 
was  originally  designed  for 
paupers,  or  other  indigent  p 
but  the  funds  being  insuffit 
limited  number  of  affluent  ] 
were  afterward  admitted  i 
tain  rates  of  payment  in  | 
tJon  to  their  abilitiea.  Fro 
and  other  sources  of  revem 
trustees,  after  paying  all  i 
pences  of  the  establishmei 
accumulated  in  6ve  years 
to  the  amount  of  2000^^  { 
which  had  been  laid  out  in 
ingg  and  purchases  for  the  1 
(ion,  and  part  continued  to 
mutate.  All  benefactors  < 
or  upwards  were  governor 
they  exercised  the  entire  c 
over  the  asylum  and  its 
The  trustees  derived  no  p< 
benefit  from  the  institution : 

.  that  as  the  building  produ 
profit,  it  was  rateable,  and  tb 
trustees,  who  were  the  owne 
in  actual  receipt  of  the  p 
were  the  persons  liable  to  be 
The  King  v.  The  InkabiUi 
St.  Giles,  Yori,  E.2W.*. 

8.  Where  the  inhabitants  of  a 
have  made  an  application  I 
commissioners  for  building 
churches,  conformably  to  56 
C.45.  f.60.  and  S&G.S.  < 
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«.  24.,  and  have  in  consequence 
obtained  a  loan  for  the  purpose  of 
building  churches  within  the 
parish,  the  churchwardens  may 
make  a  rate  for  repaying  the  in- 
terest and  principal  (as  directed 
by  the  first-mentioned  act)  without 
any  further  consent  of  the  parish- 
ioners to  such  rate.  The  making 
of  such  rate  is  not  a  matter  of 
ecclesiastical  cognizance.  The 
King  V.  The  Churchwardens  of 
St.  Mary  Lambeth,  E.  2  W,  4. 

Page  651 
9.  By  a  local  act  for  certain  incor- 
porated parishes,  guardians  of  the 
poor  were  appointed,  and  were 
authorised  to  appoint  a  clerk,  and 
to  make  rates ;  and  all  poor  rates 
and  books  purporting  to  be  rates 
made  for  the  said  parishes,  and  all 
papers  relating  to  the  settlement 
of  the  poor,  were  to  be  delivered 
by  the  churchwardens  and  over- 
seers to  the  clerk  of  the  guardians 
for  the  time  being,  who  was  to 
cause  the  same  to  be  preserved 
and  filed.  The  clerk  to  the  guar- 
dians paid  the  casual  and  out  poor 
weekly,  and  transacted  some  other 
matters  relating  to  the  poor,  and 
had  the  custody  of  the  books: 
Held  that  he  was  not  a  person 
liable  to  the  penalties  imposed  by 
the  17  G.  2.  c.  3.  «.  3.  upon  church- 
wardens, overseers,  or  other  per- 
sons authorised  to  take  care  of  the 
poor,  for  not  permitting  an  inha- 
bitant to  inspect  the  rates.  Whit- 
church V.  Chapman,  T.  2  fV.  4. 

691 

RECEIPT. 

See  Evidence,  3. 

RECTIFIER  OF  SPIRITS- 
See  Spirits. 


REGUL^  GENERALES, 
374.  394. 


RELEASE. 
See  Pleading,  3. 

RETAINER. 
See  Attorney,  4. 

REPLEVIN. 
See  Pleading,  1. 

The  statute  of  Marlbridge  extends  to 
goods  distrained  for  a  poor-rate, 
and  therefore  the  sheriff  must  re- 
plevy such  goods  on  plaint.  Sa^ 
oourin  v.  Marshall  and  Another, 
E.2W.^  Page  440 

RESIDENCE. 

See  Settlement  by  Apprentice- 
ship, 2.  6.  Settlement  by 
living  and  service,  1,  2. 

RIGHT  OF  WAY. 
See  Pleading,  4. 

RIOT. 

A  justice  called  upon  to  suppress  a 
riot  is  required  by  law  to  do  all 
he  knows  to  be  in  his  power,  that 
can  reasonably  be  expected  from 
a  man  of  honesty  and  of  ordinary 
prudence,  firmness,  and  activity, 
under  the  circumstances.  Mere 
honesty  of  intention  is  no  defence, 
if  he  fails  in  his  duty. 

Nor  will  it  be  a  defence  that  he 
acted  upon  the  best  professional 
advice  that  could  be  obtained,  on 
legal  and  military  points,  if  his 
conduct  has  been  faulty  in  point 
of  law. 

In  suppressing  a  riot^  he  is  not 
bound  to  head  the  special  con- 
stables, or  to  arrange  and  marshal 
them ;  this  is  the  duty  of  the  chief 
constables. 

Magis- 
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Magistrates  are  not  criminally 
answerable  for  not  having  called 
out  special  constables,  and  com- 
pelled them  to  act  pursuant  to  the 
1  &  2  ff.  4.  c.  41 .,  unless  it  be 
proved  that  information  was  laid 
before  them,  on  oath,  of  a  riot, 
&c.  Iiaving  occurred,  or  being  ex- 

A  magistrate  is  not  chargeable 
with  neglect  of  duty  for  nut  hav- 
ing called  out  the  posse  comitatus 
in  case  of  a  riot,  if  he  has  given 
the  king's  subjects  reasonable  and 
timely  warning  to  come  to  his 
Buistance. 

Applying  personally  to  some  of 
the  inhabitants  of  a  city,  calling 
St  the  houses  of  others,  employing 
other  persons  to  do  the  same, 
Bending  others  to  the  church- 
wardens, &c.  (on  a  Sandat/),  to  be 
published  at  the  places  of  worship, 
requiring  the  people  to  meet  the 
magistrates  at  a  stated  lime  and 
place,  in  aid  of  the  civil  power, 
and  for  the  protection  of  the  city, 
and  posting  and  distributing  other 
notices  to  the  like  effect,  is  reason- 
able warniog,  the  riot  haviug  re- 
cently broken  out. 

A  magistrate  who  calls  upon 
soldiers  to  attack  a  mob,  and  sup- 
press a  riot,  is  not  bound  to  go 
with  them  in  person  ;  it  is  enough 
if  he  gives  them  his  authority. 
Rts  V.  Pinney,  Etq.        Page  946 

ROAD. 
See  Highway. 

ROCHESTER,  ARCHDEACON 

OF. 

See  Prebend,  I. 

SAILING. 

&e  Insurance,  3. 

SEA  SHORE. 

See   CoBFOKATioN,   1.      Evr- 

DINCB,  15. 
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SECOND  COMMISSIO: 
See  Bamxrupt,  3. 

SECONDARY  EVIDENT 
See  EviDEKCE,  1-  6. 

SELECT  VESTRY. 

Where  an  ancient  select  vest 
isted  in  a  parish,  having  m 
ercising  certain  powers  ■ 
management  and  care  of  th< 
but  not  all  the  powers  re 
by  the  statute  5QG.S.e.  12 
exercised  by  select  vestric 
Court  granted  a  mandomiu,  i 
on  the  parish  officers  to  ct 
a  meeting  pursuant  to  tfae  a 
the  purpose  of  establishiag 
select  vestry,  to  perTorm 
functions  under  the  act  whii 
former  vestry  could  not  disci 
but  not  otherwise  to  interfei 
it.  The  King  v.  The  G 
Oiardent  and  Overteert  of  St. 
tin  in  the  Fields,  T.  2  W.  4. 

SET  OFF. 
See  Assumpsit,  5. 


SETTLEMENT  — «jr  Appn 
thip. 

1.  The  sUtute  10  G.  2.  c.  31. 
afler  reciting  the  inconveE 
which  happens  by  watermei 
taking  apprentices  before  tb4 
housekeepers,  or  have  atiy  a 
habitation  for  themselves  or 
apprentices,  enacts,  that  it 
not  be  lawful  for  any  watei 
though  a  freeman  of  ilie  (< 
man's)  company,  or  his  wide 
take  or  keep  any  person,  as  I 
her  apprentice,'  unless  he  o 
shall  be  the  occupier  of 
house   or    tenement  wherd 
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lodge  him  or  herself  and  such 
apprentice ;  and  that  he  or  she 
shall  keep  such  apprentice  in  the 
same  house  or  tenement  wherein 
he  or  she  shall  lodge  or  lie,  on 
pain  of  forfeiting  KV.  for  every 
offence. 

By  section  4e,  it  is  provided,  that 
no  such  freeman  or  freeman's 
widow  shall  take  or  retain  more 
than  two  apprentices  at  the  same 
time,  under  a  penalty  : 

Held,  that  by  section  5*  any 
contract  to  take  an  apprentice, 
entered  into  by  such  freeman  or 
widow,  not  being  an  occupier  of 
some  house,  &c.  or  having  already 
two  apprentices,  was  prohibited ; 
and,  therefore,  that  where  a 
pauper  bound  himself  by  indenture 
of  apprenticeship  to  serve  the 
widow  X}f  a  waterman,  she  not 
having  such  house,  &c.,*  but  it 
being  understood  that  he  was  to 
live  at  the  house  of  a  freeman  of 
the  company  (which  he  did),  and 
to  serve  him  conformably  to  the 
indenture,  he  having  two  other 
apprentices  at  the  time,  such  in- 
denture was  absolutely  void,  and 
no  settlement  was  gained  by  serv. 
ing  under  it.  The  King  v.  T/te 
Inhabitants  of  Gravesend,  H. 
2  fV.  4.  Page  240 

2.  A  pauper  was  duly  apprenticed  to 
a  farmer  residing  in  parish  A.,  and 
served  him  there,  but  before  the 
expiration  of  the  apprenticeship, 
the  farmer,  having  failed  in 
business,  placed  the  pauper  with 
another  farmer  in  parish  B,,  and 
the  pauper  served  the  latter  in 
parish  B,  for  nine  months,  when 
becoming  ill  and  disabled  from 
service,  he  returned  to  his  first 
master  in  parish  A. :  the  latter, 
having  no  accommodation  for  him, 
told  him  to  go  to  his  mother,  who 
lived  in  that  parish.  The  pauper 
did  so,  and  his  first  master,  a  few 
days  after,  promised  his  mother  to 
remunerate  her  for  taking  care  of 


the  pauper.  The  pauper  con- 
tinued to  reside  with  his  mother  in 
parish  A»  for  about  eight  weeks,  his 
first  master  being  resident  there, 
but  did  not  perform  any  actual 
service  for  him:  Held,  that  the 
pauper  resided  in  parish  A.  in  the 
character  of  apprentice,  and 
thereby  gained  a  settlement  in  that 
parish.  The  King  v.  The  Inhabit- 
ants of  LinkinhornCf  JB.  2  IV.  4. 

Page  413 
3.  The  consideration  expressed  in 
an  indenture  of  apprenticeship 
was  4/.  to  be  paid  to  the  master 
by  a  public  charity ;  but  the  ap- 
prentice's mother  privately  agreed 
to  pay,  and  did  pay,  the  master, 
after  execution  of  the  indenture, 
1/.  in  addition  :  Held,  that  the  in- 
denture (though  stamped)  was  void 
by  8  Ann.  c.  9.  s.  39.  the  full  sum 
contracted  for,  with,  or  in  relation 
to  the  apprentice,  not  being  in- 
serted. The  King  v.  The  In- 
habitants of  Baildon,  E.  2  JV.  4. 

427 
4*  The  master  of  an  apprentice, 
having  had  the  indenture  in  his 
possession,  failed  in  business,  and 
an  attorney  took  the  management 
of  his  affairs,  and  custody  of  his 
papers,  which  he  inspected,  but 
did  not  find  the  indenture :  Held^ 
that  this,  after  the  master's  death, 
was  a  sufiicient  case  to  let  in 
secondary  evidence  of  the  inden- 
ture, though  his  widow  was  living, 
and  no  enquiry  had  been  made  of 
her  respecting  it.  The  King  v. 
The  Inhabitants  of  Piddiehinton, 
E.2fV.^.  460 

5.  A  pauper  was  bound  apprentice 
by  the  trustees  of  a  public  charity. 
The  master  covenanted  to  find  , 
him  meat,  drink,  apparel,  washing, 
&c.  Before  the  execution  of  the 
indenture,  the  father  of  the  pau- 
per, who  was  not  a  party  to  it, 
agreed  with  the  master  to  find  the 
pauper  clothing  and  washing 
during  the  term;  and  he  did  so. 

It 
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It  did  not  appear  that  the  triuteei 
were  nrivy  to  this  engagement : 

Held,  tliat  the  indenture  did  not 
require  to  be  stamped ■  became 
either  the  agreemeat  by  the  father 
to  provide  clothes  was  not  a  thing 
•ecured  to  be  given  to  or  for  the 
benefit  of  the  master  within  the 
55  G.  S.  c.  184.  schedule,  part  1. 
tjt.  Apprnticetkip,  or,  assuming 
^at  it  was,  then  it  was  void  as 
being  a  fraud  on  the  trustees,  who 
bad  bound  out  the  apprentice  on 
the  faith  that  the  master  was  to 
provide  clothes.  The  King  v. 
The  Inhabitants  of  AyUibury,  E. 
2.  W.  4.  Page  569 

6.  G.  S.  was  bound  apprentice  to  a 
cork-cutter  in  parish  B.,  to  serve 
him  for  seven  years.  After  serving 
for  seven  weeks  in  that  parish, 
the  apprentice  having  a  weakness 
in  his  eyes,  his  master  told  him  to 
go  back  to  his  falher,  and  it  was 
atlerwardfl  agreed  [hat  the  master 
should  give  the  pauper  two  gross 
of  corks  per  week,  of  the  value  of 
2i.,  to  maintain  him ;  he  went  and 
lived  with  his  father  in  parish  K. 
for  two  years,  during  which  time 
be  received  the  corks  from  his 
master  and  sold  them,  and  slept 
more  than  foriy  nights  at  his 
father's  house  in  K.,  but  did  no 
work  for  bis  master.  At  the  ex- 
piration of  two  years,  in  conse- 
quence of  the  master  giving  him 
bad  corks,  he  was  taken  back  to 
the  master  in  B.  with  whom  he 
lived  ten  days,  and  during  that 
time  he  went  out  hawking  corks 
for  sale  for  his  master.  He  then 
went  home  again,  his  master  agree- 
ing to  let  him  have  a  gross  of  the 
best  corks  per  week,  which  he  did, 
and  the  apprentice  disposed  of 
them  as  before,  doing  no  work  for 
the  master,  and  residing  in  K.  with 
his  father  till  his  indentures  were 
discharged  by  an  order  of  two  jus- 
tices :  Held,  that  the  apprentice 
being  maintained  by  his  master  in 


K.,  in  purvuance  of  the  indi 
resided  there  as  an  apprenti 
gained  a  settlement.  Tkt 
v.  The  Inhabitanti  of  Bi 
T.  2  fy.  4.  Pa 

7-  Lands  were  devised  for  thi 
of  the  poor  of  H. ;  one  hall 
revenue  to  be  employed  : 
relief  of  widows,  the  otb 
towards  binding  out  appn 
The  rents  were  received 
churchwardens,  and  not 
with  the  poor's  rate*,  but 
a  distinct  account.  A  pari 
of  //.,  not  receiving  parisl 
appli«]  to  the  churcnwan 
provide  him  with  mean* 
prenticing  bis  son.  The  i 
apprenticed  and  the  chin 
dens  paid  the  premium,  t 
indenture,  and  expeiue  of  < 
the  apprentice  out  of  tbe 
fund :  Held,  that  thia  was 
indenture  by  which  an  t 
was  incurred  by  puitic  pt 
funds,  within  56  G.3.  c.IS 
and  therefore  not  void  fo 
of  the  approval  of  two  '_ 
according  to  that  statute. 
And  in  a  similar  caMC, 
lands  were  devised  to  the  ( 
wardens  and  overseei*  <d 
their  successors,  upon  trust 
ply  the  rents  towards  edi 
twenty  poor  children,  and 
thereof  yearly  towards  I 
ticing  eight  of  such  child 
be  chosen  out  and  allowed 
said  churchwardens  and  ov 
and  the  principal  inhab 
Held,  that   this  also   was 


The  Inhabitanlt  of  Haletm 

8.  The  master  of  a  parish  app 
being  resident  abroad  (wh 
had  remained  some  year 
steward  assigned  the  opp 
by  a  written  instrument 
Lord  Viscount  C.  [the  nam 
J.  P.  his  Meward.    J.  P. 
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special  authority  to  assign  this  or 
any  apprentice,  but  he  had  occa- 
sionally made  such  assignments 
during  Lord  C.'s  absence,  and 
been  allowed  the  expences  in  his 
account.  The  assignment  in  other 
respects  was  regular.  The  steward 
paid  the  new  master  5/.  which  was 
allowed  in  his  account  by  Lord 
C,  as  usual :  Held,  (assuming 
that  a  master  can  delegate  power 
of  assigning  an  apprentice,  as  to 
which  quaere,)  that  the  master  must 
at  all  events  give  his  express  au- 
thority to  the  assignment ;  that  in 
this  case  there  was  no  sufficient 
authority  ;  and,  consequently,  that 
'  no  settlement  was  gained  by  ser- 
vice under  the  assignment. 

Quaere,  whether  a  parish  ap- 
prentice can  be  bound  to  a  person 
living  abroad  ?  The  King  v.  The 
Inhabitants  ofSpreifton^  T>  2  W,  4. 

Page  819 

SETTLEMENT  — i^^  estate. 

!•  A  father  in  consideration  of  na- 
tural love  and  affection,  and  of 
24/.  which  he  owed  his  son,  made 
over  to  him  premises  in  the  parish 
of  S.  by  verbal  agreement  only, 
and  the  son  received  the  rents  for 
three  years,  residing  in  S. :  Held, 
that  the  son  was  a  purchaser  for 
less  than  30/.  within  the  9G.  1. 
c.  7.  s,  5.,  and  gained  no  settle- 
ment. The  Kin^  v.  The  Inhabit- 
ants  of  Piddlehtnton,  E,  2  W,  4. 

460 

2.  A  man  marrying  a  woman,  who, 
after  the  passing  of  the  59  G.  3. 
c.  50.  has  become  a  yearly  tenant 
of  premises  at  a  rent  of  less  than 
10/.  per  annum,  gains  a  settle- 
ment by  forty  days'  residence 
thereon.  The  King  v.  The  In- 
habitants of  North  Cemei/,  E» 
2  fV.  4.  463 

3.  A,  being  in  possession  of  a  copy- 
hold estate  of  inheritance,  offered 


to  give  it  up  to  his  son  and  heir,  if 
he  would  pay  off  15/.  which  he, 
A.^  had  borrowed  on  the  estate, 
and  would  permit  A.  and  his  wife 
to  reside  on  it  rent  free  during 
their  lives.  The  son  paid  off  the 
15/.,  and  was  admitted  to  the 
copyhold  estate  upon  the  sur- 
render of  his  father.  The  admit- 
tance recited  the  verbal  agree- 
ment between  A.  and  his  son,  and 
the  payment  of  the  15/.  A.  and 
his  wife  continued  afterwards  to 
reside  on  the  estate  with  their 
son :  Held,  that  from  the  terms 
of  the  conveyance,  and  the  state 
of  the  family,  natural  love  and 
affection  roust  be  taken  to  have 
formed  an  ingredient  in  the  con- 
sideration, and,  therefore,  this  was 
not  the  purchase  of  an  estate  or 
interest  whereof  the  consideration 
did  not  amount  to  30/.  within  the 
9  G.  1 .  c.  7.  «.  5.  The  King  v.  The 
Inhabitants  of  Hatfield  Broad 
Oak,  E.2fV.4f.  Page  566 

4.  A  real  estate  was  devised  to 
C.jB.,  who,  on  the  death  of 
the  testator,  was  sixteen  years 
old.  Her  father,  considering 
himself  her  guardian,  resided 
with  her  on  the  estate :  Held, 
that  as  the  estate  came  to  the 
daughter  by  devise,  and  not  by 
descent,  and  she  was  above  four- 
teen years  of  age,  the  father  was 
not  a  guardian  in  socage,  but 
natural  guardian  only ;  and  that 
having,  as  such,  no  interest  in  the 
land,  he  gained  no  settlement  by 
residing  on  it.  The  King  v.  The 
Inhabitants  of  Sherrington^  T. 
2^.4.  714 

5.  A,  enclosed  an  acre  of  land,  and 
built  a  house  upon  it,  for  which 
the  parish  gave  him  materials. 
Fourteen  years  af^er  he  gave  by 
parol  part  of  the  land  so  en- 
closed to  B;  who  built  a  cottage 
on  it,  and  afterwards  enclosed 
a  further  portion  of  the  common, 

and 
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and  B.  occupied  the  whole  pre- 
mises for  about  sixteen  years. 
The  copyholders,  who  were  ac- 
customed every  seven  years  to 
break  down  the  fences  of  en- 
croachments on  the  common, 
twice  broke  down  the  fences  be- 
tween the  common  and  the  new 
land  thus  enclosed  by  B.,  the 
fence  between  the  new  and  old 
enclosure  having  been  previously 
removed,  and  pawed  over  that 
part  of  the  land  which  had  been 
newly  enclosed  by  B. :  Held, 
that  B.  gained  a  settlement 
by  estate.  The  King  v.  The 
Inhabitants  of  Pensax,  T.  "iW.^. 
Page  815 

6.  Appellants  against  ah  order  of 
removal  proved  that  J.  J.,  the 
father  of  the  pauper's  wife,  being 
aeised  in  fee  of  land,  and  having 
several  children,  it  was  in  his  life- 
time agreed  between  them,  that 
part  of  the  land  should  he  allotted 
to  each  child,  in  pursuance  of 
which  agreement,  on  the  mar- 
riage of  the  pauper  in  1808,  a 
portion  of  the  land  was  allotted 
to  him,  upon  which  he  built  a 
house,  and  resided  in  it  for  six- 
teen years,  and  then  sold  the 
whole  for  60^.  to  s  party  who  held 
it   ever   since.     The    respondents 

■  then  produced  a  conveyance  to 
the  pauper  of  the  land  in  question 
in  1815  by  S.J.,  the  eldest  son 
and  heir  at  law  of  J.  J.  It  re- 
cited that  the  pauperhad  agreed  to 
purchase  the  above  parcel  of  land 
of  S.  J.,  and  had  paid  him  two 
guineas  for  the  same,  but  no  con- 
veyance thereof  had  yet  been 
made ;  and  then  expressed,  that 
in  consideration  of  that  sum  S.  J. 
bargained  and  sold,  &c. :  Held, 
that  the  appellants  were  not  estop- 
ped by  the  recital  of  this  deed 
from  giving  parol  evidence  that 
the  consideration  stated  in  the 
deed  was  never  paid  or  intended 
to  be  paid,  and  that  the  deed  was 


made  for  the  purpose  of  conl 
ing  the  pauper's  title  to  the 
allotted  to  him  in  virtue  of 
above  parol  agreement. 
King  V.  The  Inha^tanU 
Ckeadle,  T.2W.*.         Ptgt 

SETTLEMENT— «y  Hiring 
Service. 

1.  A  hired  servant  is  settled  in 
parish  in  whicb  he  last  compli 
a  forty  days'  residence,  altbo 
he  performs  no  service  there  foi 
master.  The  King  v,  Tke  h 
bitants  of  DremenAioit,  E.iK 

%  A.,  a  certificated  man,  was  h 
by  a  farmer  residing  in  pariil 
as  his  shepherd  to  go  into  hti : 
vice  at  midsummer.  It  was  agr 
between  tliem,  that  A,  should ti 
a  cottage  in  B.  rent  free,  and 
going  of  105  sheep  with  his  n 
ter's  flock.  The  term  "  going 
the  county  where  the  cooti 
was  made  meant  that  the  sh 
should  be  pasture  ftd,  and 
feeding  on  pasture  in  B.  was  wc 
10/.  per  annum.  At  the  si 
midsummer  A.  hired  C.  to  se 
bim  for  a  year  as  shepherd's  pa 
and  he  did  so  serve  in  pari^ 
till  the  following  midsumm 
Held,  upon  a  special  case  stal 
these  facts  as  found  by  tlie  i 
sions,  that  C.  gained  a  seitlem 
by  hiring  and  service  with  A., 
cause  the  latter  never  resided 
parish  B.  by  virtue  of  the  cert 
cate ;  for  having  come  tliere 
settle  on  a  tenement  of  \0t, 
annum,  he  was  irremovable  aa  it 
as  he  came  into  the  parish, 
though  he  could  not  gain  any  i 
tiement  there  until  he  reaided  (a 
days.  The  King  v.  The  tnht 
tanU  o/Nadon,  E.  2  JT.  +.  ; 
S.tTo  gain  a  settlement  by  hJi 
and  service,  the  whole  forty  dt 
residence  need  not  be  witblo 
compass  of  a  year  from  the  li 
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of  the  yearly  hiring.  A  servant 
was  hired  for  a  year  on  the  17th 
o^  April  18S25i  and  served  in  parish 
A.  tUl  the  11th  of  AprU  1826, 
when  he  made  a  fresh  agreement 
with  his  master  as  a  weekly  ser- 
vant, and  continued  to  serve  under 
that  agreement  for  upwards  of  two 
months.  He  resided  in  parish  A. 
from  the  17th  of  April  to  the  3d 
of  May  1825,  when  he  accom- 
panied his  master  to  and  resided 
in  another  parish  till  the  6th  of 
April  1826.  He  then  returned 
with  his  master  to  parish  A*  and 
resided  there  during  the  remain- 
der of  his  service,  viz.  under  the 
first  agreement  from  the  6th  to 
the  11th  of  Aprily  and  under  the 
second  for  two  months:  Held 
that  he  gained  a  settlement  in  A. 
The  King  v.  The  Inhabitants  of 
Child  Okeford,  T.  2  fV.  ^.     • 

Page  809 
4.  A.  hired  himself  for  a  year,  but 
stated  to  his  master,  at  the 
time  of  the  hiring,  that  he  had 
been  called  upon  to  serve  in 
the  local  militia  in  the  course  of 
the  preceding  year,  and  that  he 
expected  to  be  called  out  again 
in  the  Mai/  following;  and  it 
was  agreed  between  them  that 
the  master  should  deduct  out  of 
his  wages  Is.  a  day  for  as  many 
days  as  he  should  be  absent  on 
service  in  the  militia.  A,  having 
served  under  that  contract  for  a 
year,  fourteen  days  only  excepted, 
during  which  he  was  absent  on 
service  in  the  militia,  it  was  held, 
that  he  thereby  gained  a  settle* 
ment.  The  Kins  y.  The  Inhabitants 
ofElmley  Castle^  T.  2  W.  4.  826 

SETTLEMENT— Ay  renting  a 
Tenement. 

1.  The  second  section  of  the  1  W.  4. 
c.  1 8.  by  which  it  is  provided,  that 
where  the  yearly  rent  shall  exceed 
10/.  payment  to  the  amount  of 


10/.  shall' be  deemed  8u£Bcient 
the  purpose  of  gaining  a  settlement 
under  the  recited  act  6  G.4.  c.57. 
is  retrospective,  and  therefore 
where  a  pauper  in  1829  hired  a 
house  at  a  yearly  rent  exceeding 
10/.,  occupied  it  for  more  than  a 
year,  and  paid  not  a  whole  year's 
rent,  but  above  10/.  it  was  held 
that  he  thereby  gained  a  settle- 
ment. The  King  v.  The  Inhabit 
tants  ofDurdey^  E.  2  W.  4. 

Page  465 
2.  A.f  a  certificated  man,  was  hired 
by  a  farmer  residing  in  parish  B. 
as  his  shepherd  to  go  into  his  ser- 
vice at  midsummer.  It  was  agreed 
between  them,  that  A,  should 
have  a  cottage  in  B.  rent  free, 
and  the  feeding  on  pasture  in  B. 
was  worth  10/.  per  annum.  At 
the  same  midsummer,  A.  hired  C. 
to  serve  him  for  a  year  as  shep- 
herd's page,  and  he  did  so  serve 
in  parish  B.  till  the  following  mid- 
summer :  Held,  upon  a  special 
case  stating  these  facts  as  found 
by  sessions,  first,  that  it  was  to  be 
inferred  from  the  case,  that  the 
feeding  of  the  cattle  was  to  be  in 
parish  J?.,  and  therefore  that  there 
was  a  taking  of  a  tenement  ol  10^. 
per  annum  in  that  parish  by  A. 
The  King  v.  The  Inhabitants  of 
Nacton,  E.  2  W.  4.  543 

SHERIFF. 

See  County  Court.   Practice,  1. 
Replevin,  1. 

1.  The  statute  55  G.  3.  c.  50. 
abolishes  all  fees  payable  to 
sheriffs  on  liberate  granted  to  a 
debtor  upon  his  discharge  frohi 
prison,  and  authorizes  the  justices 
of  the  peace  for  each  county,  &c. 
assembled  in  quarter  sessions,  sub- 
ject^ hoxoever,  to  the  app-ohation  of 
the  justices  qfassizCf  to  make  such 
compensation  to  the  sheriff,  out  of 
the  county  rate,  as  shall  to  them 
I  seem 
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SPIRITS. 


■eem  fit.  The  juitices  of  Middle- 
tex  have  jurisdiction  to  award 
compentation  to  the  sheriS*  of 
Middlesex  under  this  clause,  the 
Judges  of  the  Courts  of  King's 
Bench  and  Common  Plea*  being 
judges  of  assize  for  that  county. 
The  King  v.  The  Jutticet  of 
Middletex,  H.  2  W.  i.  Page  100 
S.  A  sheriff,  to  whom  a  bailable 
latitat  not  containing  a  non-omittas 
clause  was  directed,  is  not  bound, 
for  the  purpose  of  arresting  the 
party  named  in  it  to  enter  a  fran- 
chise, within  which  the  lord  has 
the  return  and  execution  of  writs. 
Adamt  v.  Osialdeslon,  Esq.  E. 
2  W.  +.  489 

SPECIAL  JURY. 
See  Akbithament,  2. 


SPIRITS. 

The  statute  6  G.  4.  c  80.  s.  124. 
enacts,  that  no  dealer  in  British 
spirits  shall  sell,  send  out,  &c.  any 
plain  British  spirits  exceeding  the 
strength  of  twenty- five  above 
proof,  or  any  compounded  spirits 
(except  shruo)  of  seventeen  under 
proof,  on  pain  of  forfeiting  such 
spirits :  Held,  that  this  section 
does  not  apply  to  a  distiller  or 
rectifier,and,therefore,  that  where 
a  rectifier  had  sold  and  sent  out 
plain  British  spirits  of  the  strength 
of  twenty-seven  and  a  half,  such 
contract  of  sate  was  not  illegal, 
nor  were  the  spirits  prohibited 
goods,  and  the  seller  might  re- 
cover the  price. 

By  sections  115.  and  117.  it  is 
enacted,  that  no  spirits  shall  be 
sent  out  of  the  stock  of  any  distiller, 
rectifier,  &c.  without  a  permit  first 
granted  and  signed  by  the  proper 
officer  of  excise,  truly  specifying 
the  strength  of  such  spirits,  and  by 
Section  119.  if  any  permit 
granted  for  spirits  shall  not  be  sent 


STAMP. 

and  delivered  with  such  ■ 
the  buyer,  such  spirits  sha 
seized  in  the  transit  for  w: 
lawful  permit,  be  forfeile 
buyer,  and  the  seller  s 
rendered  incapable  of  rei 
the  same,  or  the  price 
and  shall  incur  other  pens 
Held,  that  this  latter 
applied  to  cases  only,  wl: 
permit  granted  by  the  oS 
excise  has  not  been  delivei 
the  goods  to  the  buyer,  ani 
a  case  where  the  permit, 
irregular,  was  delivered 
and,  therefore,  where  a 
of  spirits  had  sent  to  th 
spirits  of  the  strength  of 
seven  and  a  half  above  pre 
a  pennit  in  which  they  « 
scribed  as  of  seventeen 
proof,  it  was  held  that,  s 
the  irregularity  was  the 
own  ftult,  and  was  a  viol) 
the  law  by  him,  it  still  did 
elude  him  from  suing  for  tt 
the  contract  of  sale  bein 
Wetherdi  v.  Jones,   H. 


STALLAGE. 
See  Assumpsit,  4. 


STAMP. 
.  By  an  agreement  of  dem 
land  was  to  be  farmed  ac 
to  covenants  contained  in 

Eired  lease.  The  expirei 
eing  produced  in  an 
brought  for  not  farming  tl 
according  to  those  coven: 
was  held,  that  it  was  not 
dule  catalogue  or  invents 
taining  the  conditions  or 
tions  for  the  managemen 
farm  within  the  statute  : 
c.  184.  tit.Sched.  pt.  1.,  ani 
fore  did  not  require  a  st 
25f.  Strutlr.Rodiiitoii,E. 


STATUTE  OF  LIMITATIONS. 


STRANDING. 
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2.  A  pauper  was  bound  apprentice 
by  the  trustees  of  a  public  charity. 
The  roaster  covenanted  to  find  him 
meat,  drink,  apparel,  washing,  &c. 
Before  the  execution  of  the  in- 
denture, the  father  of  the  pauper, 
who  was  not  a  party  to  it,  agreed 
with  the  master  to  find  the  pauper 
clothing  arid  washing  during  the 
term ;  and  he  did  so.  It  did  not 
appear  that  the  trustees  were 
privy  to  this  engagement : 

Held,  that  the  indenture  did 
not  require  to  be  stamped,  be- 
cause either  the  agreement  by  the 
father  to  provide  clothes  was  not 
a  thing  secured  to  be  given  to  or 
for  the  benefit  of  the  master, 
within  the  55  G.  3.  c.  184.  Sched. 
pt.  1.  tit.  Apprenticeship^  or,  as- 
suming that  it  was,  then  it  was 
void,  as  being  a  fraud  on  the 
trustees,  who  had  bound  out  the 
apprentice  on  the  faith  that  the 
master  was  to  provide  clothes. 
The  King  v.  The  Inhabitants  of 
Aylesbury y  E.  2  W.  4.     Page  569 

STAMP  OFFICE  RETURN. 
See  Evidence,  IS,  14. 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  is 
not  barred  by  a  letter  in  which 
the  defendant  states  *'  that  family 
arrangements  have  been  making  to 
enable  him  to  discharge  the  debt ; 
that  funds  have  been  appointed 
for  that  purpose,  of  which  A.  is 
trustee;  and  that  the  defendant 
has  handed  the  plaintiflTs  account 
to  A. ;  that  some  time  must  elapse 
before  payment,  but  that  the  de- 
fendant is  authorised  by  A.  to 
refer  the  plaintiff  to  him  for  any 
further  information." 

For,  by  the  statute  9  G.  4.  c.  14. 
s.  1.  the  acknowledgment  in 
writing  to  bar  the  statute  must 
be  signed  by  the  party  chargeable 

Vol.  III. 


thereby;  and  such  letter  does  not 
charge  the  defendant.  Whippy 
V.  HiUary^  E.  2  W.  4.  Page  S99 
2.  A,  and  B.  being  joint  owners  of 
a  ship,  and  indebted  to  C.  for  re- 
pairs, B.  gave  two  bills  to  C 
which  were  dishonoured,  and 
afterwards  sold  his  interest  and 
became  bankrupt.  A*  proved 
under  B.'%  commission  for  3000^, 
and  in  1 822  drew  on  his  assignee 
a  bill  of  exchange  payable  to  C 
which  the  assignee  accepted,  and 
which  A.  then  delivered  to  C.  on 
account  of  the  sum  due  to  him 
for  the  repairs  and  on  the  bills. 
It  was  agreed  that  payment  of 
this  latter  bill  should  not  be  de- 
manded of  the  acceptor  until  he 
should  have  funds  on  account  of 
dividends  of  jB.'s  estate.  The 
bill  was  paid  in  March  1827«  In 
1830,  C.  brought  an  action 
against  A.  for  the  sum  remaining 
due  on  account  of  repairs,  and  A. 
pleaded  the' statute  of  limitations : 
Held,  that  the  drawing  of  the  bill 
(supposing  it  to  be  evidence  of  a 
fresh  promise)  on  the  original  de- 
mand was  only  evidence  of  a 
promise  at  the  time  when  it  was 
drawn,  and  not  when  it  was  paid, 
and,  therefore,  did  hot  take  the 
case  out  of  the  statute.  Gowan 
v.  Forster,  E.  2 IV.  4.  507 


STATUTE  OF  MARLBRIDGE. 
See  Replevin,  1. 

STATUTE  1  JV.4f.  c.  la  s.2. 

See  Settlement  by  renting  a. 
Tenement,  1. 

STRANDING. 
See  Insurance,  K 
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SUSPENSION  OF  ORDER  OF 
REMOVAL. 

See  Appeal,  I- 

THOUSAND  (meaning  of  the  word 
according  to  the  cuatom  of  the 
couQtry}. 

See  EviDRKCB,  8. 


TITHES. 

See  Ikclosurs  Act,  1. 

TITLE  DEEDS. 
See  MoBTGAQOR   and  Mort- 

GAOBB,  1. 

TOLLS. 
See  Ratb,  5. 

TREASURER. 
See  Arbitkaubnt,  7. 

TRESPASS. 
See  Arrest.    Plbadihg,  8. 

1.  A  defendant,  on  whose  appli 
cation  a  judgment  has  been  se 
aside  For  irregularity,  without 
costs,  cannot  afterwards  rec< 
those  costs  as  damages  in 
action  of  trespass  against  the 
plaintiff's  attorney,  for  taking  his 
goods  under  colour  of  the  supposed 
judgment.  Loton  r.  Devereux, 
H.  2W.4.  PogeSiS 

2.  Trespass  lies  against  magistrates 
for  granting    a    warrant  to  levy 

.  poor  rates,  if  the  party  distrained 
upon  has  no  land  in  tiie  parish  in 
which  the  rate  was  made.  Weaver 
V.  Price  and  Another,  E.  2 IV.  \. 
409 

3.  In  trespass  for  entering  to  distrain 
for  poor  rates,  the  defendant  (who 
had  acted  on  behalf  of  the  parish 


officers)  averred  in  jiuti 
that  the  plainl)ff*r  house  w 
in  the  parish,  which  the 
denied:  Held,  tiiat  the 
could  not  demand  an  iiu 
of  the  pari&li  boolfs,  on  the 
tliat  the  defendant  alleget 
be  a  parishioner.  B» 
Nicholton,  E.iJT.*.      P 

i.  I'wo  magistrates  havinf 
landlord's  request,  given 
sion  of  a  dwelling  house 
Krled  and  unoccupied  f 
to  the  UG.2.  C.19.  t.l 
judges  of  assize  of  the  cc 
appeal  made  an  order 
restitution  of  the  farm 
tenant  with  costs.  Tb 
brought  an  action  of  tres 
the  eviction  against  thi 
trates,  the  constable,  i 
landlord :  Held,  that  the 
of  the  proceedings  bel 
magistrates  was  an  answe 
action  on  behalf  of  all  the 
ants.  Athcroft  t.  Bout 
Others,  T.iW.*. 

5.  Where  a  defendant  in 
pleads  that  he  tendered  tl 
tiff  a  certain  sum,  being 
cient  amends,  the  plaintiE 
reply  that  the  detendant 
tender  the  sum  named, 
that  sum  was  insufficient, 
that  he  did  not  tender  s 
amends. 

Where  cattle  are  di 
damage  feasant,  and  put 
sufficient  pound,  and  esca 
out  default  or  neglect  of 
trainor,  he  may  bring  tr« 
the  damage.  And  altho 
defendant  plead  that  th 
were  taken  damage  feas 
impounded,  and  escaped 
hit  default,  a  repiicatit 
ing  that  the  distress  was 
a  proper  pound,  and 
without  '  neglect  or  del 
the  plaintiff,  is  a  suffici 
swer.  IVUlimHt,  aerk,  ^ 
T.  2  tr.  4. 


TROVER. 


loss 


6.  Zf.  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and 
movable  implements,  &c.  but  it 
was  agreed  that  they  should  be 
delivered  up  at  the  end  or  other 
determination  of  the  term,  at  a 
valuation,  if  the  lessors  should  give 
fifteen  months'  notice  of  their  de- 
sire to  have  them.  L.  afterwards 
conveyed  all  his  interest  in  the 
premises,  implements,  &c.  to  a 
creditor,  in  trust,  if  default  should 
be  made  by  Z..  in  paying  certain 
instalments,  to  enter  upon  and  sell 
the  same,  and  satisfy  himself  out 
of  the  proceeds,  re-assigning  the 
residue ;  and  if  the  lessor  should 
require  a  resale  of  the  imple- 
ments, &c.  the  proceeds  of  such 
resale  were  to  go  in  discharge  of 
the  debt,  if  unsatisfied.  Z>.  made 
default  and  subsequently  became 
bankrupt,  after  which,  and  during 
the  term,  the  creditor,  who  had 
not  before  interfered,  entered  upon 
the  property :  Held,  on  trespass 
brought  by  the  assignees,  that  L. 
had,  at  the  time  of  his  bankruptcy, 
the  reputed  ownership  of  the 
movable  goods,  but  not  of  the 
fixtures.  Clark  and  Another^  As* 
tigneeSf  v.  CroxvnshaxVf  T*  2  W.  4. 

Page  804 

TROVER. 

See  Mortgagor  and  Mortgagee. 

N.  and  Co.,  commission  agents,  em- 
ployed the  defendants,  who  were 
sworn  brokers,  to  buy  eighteen 
chests  of  indigo  for  them  at  one 
of  the  East  India  Company's  sales. 
N.  and  Co.  dealt  on  behalf  of 
another  party  (the  plaintiff),  but 
this  was  not  mentioned.  The  de- 
fendants paid  for  the  chests  and 
kept  the  India  warrants,  and  the 
goods  remained  in  the*  company's 
warehouses.  The  principal,  being 
informed  of  the  purchase,  paid  N. 
and  Co.  the  amount.     They  after- 


wards directed  the  defendants  to 
sell  the  indigo,  and  apply  the  pro- 
ceeds in  reduction  of  a  balance 
due  to  them  from  Ni  and  Co., 
which  was  done;  the  defendants 
not  knowing  that  any  other  party 
had  a  claim  to  the  goods. 

There  had  been  a  running  ac- 
count between  A^.  and  Co.  and  the 
defendants  for  some  time,  during 
which  the  latter  held  a  number  of 
warrants  for  indigoes  purchased 
by  them  for  N.  and  Co.,  and  for 
which  the  defendants  had  made 
advances.  N.  and  Co.  occasion- 
ally withdrew  the  warrants,  and  at 
or  near  the  same  time  paid  in 
money  to  their  account  with  the 
defendants,  to  about  the  value. 
There  was  no  express  agreement 
as  to  this,  but  an  understanding 
that  the  warrants  were  not  to  be 
taken  away  upon  credit.  The 
pa3rments  were  made  and  entered 
generally.  Between  the  time  of 
purchasing  the  eighteen  chests  and 
that  of  the  direction  to  resell  them 
N,  and  Co.  had  paid  in  this  man- 
ner more  than  the  value  of  the 
eighteen  chests,  but  had  also, 
during  ail  that  time,  been  indebted 
to  the  defendants  in  a  larger 
amount. 

On  trover  brought  by  the  prin- 
cipal against  the  defendants: 
Held,  that  the  above  payments  on 
account  could  not  be  considered 
as  appropriated  to  the  discharge 
of  the .  defendants'  claim  on  the 
eighteen  chests,  and  that  they  con- 
sequently had  a  lien  upon  these  at 
the  time  of  the  sale,  which,  under 
the  circumstances,  was  an  answer 
to  the  present  action. 

iV.  and  Co.  purchased  and  paid 
for  twenty-three  chests  of  indigo 
on  behalf  of  the  same  principal, 
and  were  paid  the  amount  by  him, 
but  retained  the  warrants,  and  the 
chests  remained  in  the  East  India 
Company's  warehouses.  Being 
desirous  of  withdrawing  some  other 

warrants 
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TROVER. 


WRITS,  RETURN 


warranto  which  they  had  in  the 
hands  of  the  defendants,  they  de- 
posited these  in  lieu  of  them  ;  and 
they  afterwards  authorized  the  de- 
fendants to  sell  the  twenty-three 
chesUy  and  appropriate  the  pro- 
ceeds, which  they  did,  not  know- 
ing that  any  party  was  interested 
in  them  but  N,  and  Co.  At  the 
time  of  this  transaction  N.  and  Co. 
were  creditors  in  account  with 
their  principal  to  an  amount  much 
below  the  value  of  the  indigo : 

Held,  that  the  sale  of  the  twenty- 
three  chests  was  a  conversion,  and 
that  the  defendanto  were  liable  to 
the  principal  in  trover.    For,  that 

The  transfer  of  these  warranto 
by  N.  and  Co.  was  not  a  sale  or 
disposition  by  factors,within6  G.4. 

Nor  a  pledge  as  security  for 
negotiable  instrumento,  within  the 
same  clause,  East  India  warranto 
not  being  **  negotiable  instru- 
ments.'' 

And  if  the  warranto  were  de- 
posited as  security  for  a  previousfy 
existing  debt,  the  defendants  (by 
s.  3.  of  the  act)  could  have  no 
greater  right  in  respect  of  them 
than  the  factor  had  at  the  time  of 
the  deposit.  Taylor  v.  k'ymer, 
H.  2  Py.  4-  Page  320 

TRUSTEES. 
See  Bridge,  1. 


TURNPIKE  ROAD. 
See  Bridge,  2. 


UMPIRE. 
See  Arbitrament 

VARIANCE. 
See  Pleading,  4.  8.    Pr^ 

VENDOR  AND  VE> 

See  Bill  of  Exchai^ge. 

Sale. 

VESTRY. 
See  Select  Vesti 

WARRANT  OF  ATTC 
See  Bill  of  Sale.    Pr 

WEIGHTS  AND  MEA 
See  Pleading,  6 

WEST  INDIA    DC 
COMPANY. 

See  Pleading. 

WILL. 
See  Evidence,  7. 

WORK  AND  LABO 
See  Assumpsit,  3 

WRITS,  RETURN 
See  Bailiff. 
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